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ORIGINAL CIVIL, 


Before Mr Justice Chandaiaikar and Mr Justice Batchelor . 

In re the INDIAN ARBITRATION ACT, 1899, and In re ARBITRATION 
BETWEEN THE ATLAS ASSURANCE COMPANY, LIMITED, and othess 
and AHMEDBHOY HABIBBHOY. The ATLAS ASSURANCE COM- 
PANY, LIMITED, and others, Petitiondrs, v. AHMEDBHOY HABIB- 
33110 Y, Claimant and Respondent * 

Letters Patent, 1865, clause 15 —Older of Judge refusing to decide whether 
arbitrators a? e going beyond scope of their authority — Judgment — Appeal — 
Construction of submission to arbitration — Insurance against fit e— Liability 
of Company for f wri her loss . 

An older of a Judge dismissing a petition to i evoke a submission to arbitra- 
tion on the gionnd that the arbitrator aie going beyond the scope of the 
reference is a judgment within the meaning of clause 15 of the Letters Patent 
and as such is appealable. Such an order compels a paity to submit to the 
jurisdiction of arbitrators though he complains that no such jurisdiction exists. 
It decides a question of light, namely, whether or not he is by the term* of 
reference to arbitration deprived of his right at common law to ha\e the dispute 
decided m the ordinary way m a Court of law. It goes to jurisdiction and is 
not passed as an exercise of discretion. 

Ter Chanda vareae, J, . — When a submission to arbitration is being con- 
strued, a cardinal principle to be applied is that by a submission to arbitiatiom 
a party deprives himself of the light at common law to have the dispute to 
■which the submission relates decided by a Court of law. It must therefore 
appear clearly from the terms of the submission that with reference to any 
point the party has so deprived himself. 


1908. 

December 7. 
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* Appeal No. 8 of 1908. 
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A 01’ (Iistdian), 
Jn re* 

Atlas 

ASSUBANCE 

Company, 

Limited, 

v* 

Ahmedbhoy 

Habjbbhot. 


The loss or damage bj fire which is insured against in a policy of insurance 
cannot include loss caused by deterioration of the property insured consequen 
on neglect (if any) of the Insurance Companies to take care of it if they Low 
taken possession, A loss so caused is not an inevitable or diiect confccq^oieo o; 
the mischief by fiie. It is only -where mischief aikes from the (m fire insnr 
anco cases) and from perils of the sea (in marine insurance cases) and thi 
natural and almost inevitable consequence of that mischief is to create furihe 
mischievous results that underwriters become responsible for the fuithe 
mischief so incurred. 


Montoya v* London Assmance Company { i) referred to. 

The fact that a petition by nineteen different Companies was not signed b; 
all the nineteen Companies, and that the appeal fiom the order of the Judg 
dismissing the petition was by but one of the nineteen Companies, and the otho 
Companies were not parties to it, would have required serious consideration if th 
Couif Lad to revoke the submission to arbitration but when the order which tb 
Court passes is only an intimation to the arbitrators of its opinion on the question 
of their jurisdiction it is rmmaleiial whether all or some of the Companies tw 
formally parties to the proceedings in appeal. 

As to the objection that, even so far as the petition is by one Company, it i 
signed by one of its officers without any authorisation as required b } luv, th 
defect is a mere ^regularity which can ba cmed, if neeessny, by the Compam 
putting in a power of attorney showing the authority given to a sign itoiy. 

Lcr Bat c hedge, J. The loss insured against is limited to the lo^ by fir 
(which includes the loss by water in extinguishing the fire) and cannot con 
veniently embrace all possible damages, however remote, which * G uId In 
ingenuity he traced up to some connection with the fire as the ultimata cwi 
sine qua non . It is impossible to hold that damages arising fiom the allege*: 
negligence of Insurance Companies while in possession are properly dulmabk 
in pursuance of the contract of insurance, for whereas this contract refers onl) 
to loss by fire, those damages w ould arise from an origin totally different anc 
wholly distinct and separable fiom the fire, namely, a neglect of some dulj 
imposed on the companies after the loss by fire or water had become a*' 
accomplished fact. 

Appeal from an order of Davar, J., dated the 23rd January 
2.908* 


The respondent, Mr. Ahmedbhoy Habibbhoy, was the owner of 
certain premises situate at Fergusson Road, wherein previous to 
October 1906 there was a mill known as the Victory Mills ; this 
property was insured with 19 Insurance Companies for various 

9) (1851) 6 Ex. 451 at p. 458, 





VOL* XXXIV.] BOMBAY SERIES. 

amounts against loss or damage by fire. On the 14th of October 
1908, there was a fire on the mill premises and loss and damage 
was caused to the property insured. The respondent made 
his claims against the Companies. By nineteen different agree- 
ments made by each of the Companies on the one part and Mr. 
Ahmedbhoy on the other part the matters were referred to the 
arbitration of Mr. Armstrong and Mr. Dwarkadas Dharamsey. 
The arbitration proceedings having reached a certain stage a 
difference of opinion arose as to the admissibility of certain 
evidence tendered by the respondent. After a very elaborate 
argument before them, the arbitrators decided to admit the 
evidence. Their decision ran as follows : — 

"Without in any way deciding* the question as to whether or not, any, and 
if so, what, consequential damage could be awarded to the claimant under the 
confer ict of assurance wo hold that evidence of the natuic offered to he produc- 
ed on behalf of the claimant and objected to by Mr. Ohamier on behalf of the 
Companies is allowable for the puiposes of the subject matter of the reference. 
We think that it is open to the claimant to contend that under the Policy the 
Companies did take possession and they were bound to protect and clean the 
machinery.” 

On this decision being given the Companies presented the pre* 
sent petition wherein amongst other things they prayed that 
they might be allowed leave to revoke the submission to arbitra- 
tion and in the alternative they prayed that : — - 

** In the event of Your Lordship being satisfied that the arbitrators will 
comply with Your Lordship’s directions and ruling as to the proper course to 
be pursued, Your Lordship will rule that the arbitrators had acted wrongly in 
law and have intimated their intention to act in future and have erred in the 
manner complained of in paragraphs 21, 22, 23 hereof, that Tom* Lordship 
will rule and direct the arbitrators as to the course that it is their duty to take 
and pass no further order on this petition beyond intimating to the arbitrators 
% that they should order the said Ahmedbhoy Habibbhoy to pay all costs of 
proceedings before them caused by and incidental to the attempt made on behalf 
of the said Ahmedbhoy Habibbhoy to adduce the said evidence and of the 
objection thereto and of this petition which was necessitated thereby.” 

Mr. Justice Davar dismissed the petition with costs. 

Against this order one of the petitioners, the Bombay Fire 
and Marine Insurance Company, filed an appeal on the following 
grounds : — 
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(1) That the learned Judge erred in not complying with one or other of the 
prayers of the petition, (2) That the learned Judge ened in declining to com- 
ply with the alternative prayer m the petition on the ground th it he had no 
power to enforce his r ding or directions if the arbitrators should not choose to 
follow or obey them. (8) That the learned Judge emd m ref laming fioni 
expressing any opinion on the merits of the question raised before him by 
the petitioners 

Stiangman, Advocate-General, with him Gkamier, for the 
appellant. 

Inwrariiy {with him Lowndes) for the respondent raised a 
preliminary objection that no appeal lay. The arbitrators have 
up to this moment decided nothing, they only say we are entitled 
to contend what we do. We say they are liable not only for 
damage at the actual moment the fire occurred but also for tbeir 
not taking care of the machinery after the fire when and after 
they took possession. We want to show that the damage now is 
a good deal greater than it was when they first took possession. 
We say that as the arbitrators decided nothing and as the Court 
below was asked either to revoke the lefeience or to express 
an opinion and refused to do either, there is not a judgment ; 
nor is there a decree and therefore no appeal lies. Our next 
objection is that only one of nineteen appellants have appealed. 
The other eighteen have not been joined as respondents. The 
appellant therefore cannot appeal on behalf of those eighteen. 


Strongman : — This argument is based on a fallacy, namely, that 
the arbitrators decided nothing. 

[ ChANDAVArkar, J. : — Mr. Inverarity says that the arbitra- 
tion Act gives the judge a discretion, that he has exercised that, 
and that we cannot interfere.] 

Strongman r — It is necessary to go into the facts before one can 
appreciate what our position is. The respondent insured with 
nineteen different Companies in respect of the Victory Mills. 
On the 14th October 1906 a fire took place. A claim was made 
and assessors were appointed, one by each of the parties. In 
February 1907 the assessors made a joint report, Ahmedbhoy was 
dissatisfied, there was an agreement to refer to arbitration on 
28th May 1907. The proceedings commenced and before the 
arbitrators it was contended that the Companies entered into 
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possession and subsequent to possession there was great loss and 
damage, it was contended that the arbitrator* were to decide not 
only $he loss caused by the fire but all subsequent loss and 
damage including loss due to want of cleaning. This was stre- 
nuously argued and the arbitrator s gave their decision. What does 
this decision mean ? They say that they propose to find that I£ 
the Companies did take possession they would make the Com- 
panies liable for the damage caused by the neglect to clean. 
When we look at the reference we see that it does not con- 
template anything of the sort. 

[ Ohandavakkab, J. ' Your argument comes to this that the 
moment the arbitrators say that it is open to contend they admit 
that the point is within the reference.] 


1908. 


Abbitra tioet 
Act (Indian), 
Iff ttE< 

Atbas 
Asst RAJ* OS 
Company, 
Limited, 
v, 

Ahmedbhoy 

Habibbhoy. 


Strongman : — Exactly that : see clauses 10, 11, 17 of the Policy 
of the General Accident Insurance Company and see the refer- 
ence, damage under the policy is damage due to the fire, i.e., 
at the time the fire occurred and was extinguished. An attempt 
was made to extend the scope of the reference. There is a good 
deal of correspondence which shows what our attitude has been. 
We do not say that Ahmedbhoy has not got a right of action 
against the Company, but that this reference has nothing to do 
with it. Loss and damage intended to be referred to was simply 
loss and damage caused by fire and nothing more. Ahmedbhoy 
tried to widen the scope of the reference} and that is what we 
objected to. 


[Batchelor, J, : — There might be a doubt in the minds 
ot the arbitrators as to whether there was not a difference 
between " consequential loss and damage due to neglect in 
cleaning.] 

* Sircmgmmb : — I take my stand on the last sentence of the arbi- 
trators 5 decision. There is no damage contemplated under clause 
11 of the policy. Supposing a mill insured for one lac and worth 
eight lacs. Eire causes loss of one lac and over. The Company 
goes into possession and is guilty of gross neglect so as to cause 
loss of two or three lacs. The reference could not go beyond one 
lac because that is all that is covered by the policy# See Indian 
Arbitration Act, section 5. 
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[Ohanbayarkab, J. *— Davar, J,, says that the only thing befoie 
his mind was the complaint that there was an improper reception 
of evidence*] # 

Strangman — We say the learned Judge did not grasp the point 
He says the arbitrators decided nothing. That is the fallacj?, 

[Batchelor* J. ‘ What is the right that is denied to you ? ] 

Siiangman:— The right to revoke the submission. See Hart v. 
Duh^K Our case is much stronger than this. East and West 
India Dock Company v Kiifc®, Robinson v. Davies®. Scot s v. 
Tan Scmdau® is an entirely different case to the present one. It 
only dealt with the improper reception of evidence. Here the 
arbitrators want to go outside their reference. 

[Batchelor, J. What is there to prevent you from coming 
before the Court after the award is made to have it set aside 
on the ground that the arbitrators have exceeded their 
jurisdiction ?] 

Strangman We could not do so, because supposing they 
awarded to Ahmedhhoy fifteen lacs on his claim of twenty lacs 
how could we come before the Court and satisfy it that such and 
such amounts were allocated to items beyond the jurisdiction of 
the arbitrators. It would be impossible so we must come in 
now. The learned Judge should have adjourned the matter and 
seen whether the arbitrators would follow his ruling. The learned 
Judge has gone wrong in holding that the arbitrators decided 
nothing because they did decide that they had jurisdiction. We 
ask the Court to give directions to the arbitrators and tell them 
that all they can decide is the loss occasioned by the fixe and by 
the water thrown on to extinguish the fire. 

Imemnty : — Our first point is that the Court has no jurisdiction 
to entertain this petition on the ground that it does not comply 
with the requirements of the Arbitration Act and Rules of the 
fflgh Court. There are nineteen policies and agreements and 
one award could not be made because the conditions are not the 
same* The conditions on the back of the policies must also be 


m (I862).821i, J, Q. B. 55, 
» <1887} 1 % App, Cas. 758, 


m (1879) 5 Q. B, B* 26, 
m (1841) 1 Q. B. 102, 
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deemed to form part o£ the contract. That being so can nineteen 
Companies present one petition ? It is not in accordance with 
the Buies of this High Court. The verification of the petition is 
wrong? The petition ought never to have been received. High 
Court Rule 863 ; section 51, Civil Procedure Code. This peti- 
tion is not signed by any of the petitioners, it is not even signed 
by a person who holds a power of attorney. If we ate right the 
Court has no jurisdiction to entertain the petition. This is all 
the more remarkable because other so called petitioners have 
dropped out. The appeal is brought by the Company with 
whom Mr. Croft, who signs and verifies the petition, has nothing 
whatever to do. 

[Chanda varkar, J. : — Is this not a mere irregularity ?] 

Itiieutnig I submit not. As regards the second point, nine- 
teen petitioners could not join in one petition there being nine- 
teen different submissions. The body speaks of one submission 
and so does the prayer, which submission is the Court asked to 
revoke ? It is said that clause 2 cures that defect, but it is not 
signed by all the Companies and again it is qualified. Take 
again the amounts of the policies, some are larger and some are 
smaller. Then we come to the merits of the case. What we 
meant by saying that the arbitrators decided nothing was that no 
right of the parties was decided. A “judgment J? does not include 
a mere decision to admit or reject evidence. Mr. Strang man says 
he had a right to the order he asks for; nothing of the kind, it 
is a pure act of discretion. See Russell on Arbitration, 9th edi- 
tion, page 125; J ernes v. James Davar, J„ has not expressed 
any opinion on any of the questions in the case. They are now 
asking the Court to do what the arbitrators had to do. The deed 
of reference does not mention loss by fire but loss according to 
# contract. Our point is that this loss is covered by the policy even 
though it wis not the direct result of the fire. <e Consequential 
loss 99 is a very ambiguous term. Some losses are admittedly 
recoverable under the policy though they occur after the fire, 
0 g* } damage done by water, debris falling on the machinery. You 
cannot limit the loss to the action of the fire itself or in point of 
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time to the moment the fire is extinguished. If that is correct 
a great deal of damage done to the machinery is the direct result 
of the fire. You cannot touch the machinery till it is surveyed 
by the surveyors and now they want to shut us out from 'giving 
any evidence to show what time elapsed and who is responsible. 

It is impossible to fix a date after which our evidence should 
be limited. The Insurers have to pay us the damage done to 
the property, there is no intervening cause. We say they were 
in possession till August 1907 at least, the fire having taken place 
in October 1906. Any damage done to the machinery must be 
deemed to be the direct result of the fire. An omission to do a 
thing which they might do is not an intervening cause. Supposing 
that there was a neglect of duty on the part of the Companies, 
how did that duty arise? Clearly under the contract of assurance, 
see clause 11 of the policy. Therefoi’e it is within the terms of 
the policy. How can this Court decide now that all our conten- 
tions are incorrect ? The arbitrators have made no mistake of 
law. We submit the case is on all fours with Scott v. Fail, 
Sandait®. It being a matter of discretion is the Court going to 
interfere ? The arbitrators should be asked to state what sums 
they would allow on different heads and then it is easy to set 
them right if they go beyond the scope of the reference. This 
application is practically to decide that for which the arbitrator 
have been appointed and therefore is unprecedented: see In ie 
Lord Gerard and London and North Western Railway Co W 
The Irish Society v. Bishop of Deiry®, The Carr on Iron Co. v. 
MaelarenW. 

Strangman As to the verification of the petition I ask leave 
to have it done now. As to discretion see section 14 of the 
Arbitration Act : Toolset Money Bassee v. Sudevi Dassee .<«) 

Chaxdavarkae. J. Both the preliminary point and the 
point on the merits raised in this appeal turn upon the question " 
whether the arbitrators have decided that the submission to 
them included the matter now in dispute between the parties. 
In. other words, the question is— Have the arbitrators decided 

(« (1841) 1 Q. B. 102, (3) (1846) 12 Cl, & Pin 611. 

® [ 1894 d 2 Q- B - 016, (4) (1855) 5 h, X,. C., p, 457. 

(5) (1899) 26 Cal. 361. 
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that they Lave jurisdiction to decide the matter as part of the 
terms of the reference to arbitration ? Davar, J., has indeed held 
that they have decided nothing; but that is clearly wrong. The 
contention raised before the arbitrators by the respondent 
Ahmedbhoy IlabibblnyS solicitor, Mr, Uounusjee, was that the 
respondent was entitled to claim damages fiom the Insurmee 
Companies fot the los^ suTeied by him oving to deteiioration of 
tlio machinery consequent upon the neglect of the Companies to 
take proper care of it afeer they had t iken possession of it, and 
that this claim was part of the submission. The Insurance Com- 
panies denied that the el lira in question formed part of the 
reference. The meaning of the decision of the arbitrators upon 
tlmt preliminary question is, to my mind, plain. They substan- 
tially held that, whatevci conclusion they might ultimately arrive 
at after hearing evidence on the claim, they had jurisdiction to 
take evidence and decide whether Ahmedbhoy was entitled to 
any, and if so what, damages for the specific lo^s alleged. 

What the arbitrators have, then, finally decided is, that they 
have jurisdiction over the matter now in dispute ; that it is com- 
petent for them to enter into the merits of the dispute after 
taking evidence and to adjudicate upon it. 

Davar J/b order virtually compels the Insurance Companies 
to submit to the jurisdiction of the arbitrators, whereas those 
Companies complain that, having regard to the terms of the 
reference, no such jurisdiction exists. The order decides a ques- 
tion of their right. They say that they have a common law 
right to have the dispute decided in the ordinary way — in a Court 
of law. Davar, J., decides that they have not, but that the arbi- 
trators have jutisdiciion to decile it. The order is, therefore, a 
judgment within the meaning of clause 15 of the Letters Patent* 

Passing to 'the merits, Davar, J., seems to me to have failed to 
perceive the real question at issue. He thought what he had to 
deal with was a case in which the complaint was merely that 
the arbitrators were committing an error of law by admitting 
irrelevant evidence. But in reality the admission of evidence 
by the arbitrators was complained of by the Insurance Companies 
not as an independent ground for grievance but as the result of 
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an unwarranted jurisdiction assumed by the arbitrators. It was 
not the admission of inadmissible evidence that was the grievance : 
but the taking cognizance of a dispute not within the terms of 
the reference was complained of. The question, therefore, "?vas — 
were the arbitrators exceeding or have they exceeded their 
jurisdiction ? The answer to that depends upon a proper 
construction of the terms of the reference. 

In construing the agreement to refer to arbitration we ought 
to bear in mind one cardinal principle — viz., that by a submission 
to arbitration a party deprives himself of the right accorded to 
him by common law to have the dispute to which the submission 
relates decided by a Court of Law. Therefore, it must clearly 
appear from the terms of the submission that with reference to 
any point arising the paity has so deprived himself. Here the 
dispute referred related to damages or loss from fue, whoieas the 
claim on which the arbitrators were asked to adjudicate and 
which they have held they ha\e jurisdiction to decide, in addi- 
tion to the loss or damage from fire, is the loss or damage conse- 
quent on the tortious conduct of the Insurance Companies after 
the fire had been extinguished. Mr. Inveraiity has before us 
attempted to show that what bis client wants to do before the 
arbitrators is to prove that this latter loss is in substance loss 
from fire. But that was not the case made before the arbitratoi s, 
and I do not think that the loss alleged can be included in loss 
from fire on any reasonable view of the case, because the deteri- 
oration of machinery from neglect on the part of the Insurance 
Companies to take care of it is nob an inevitable or direct conse- 
quence of the mischief by fire. It is only where mischief arises 
from fire in fire insurance cases and from perils of the sea in mari- 
time insurance, and the natural and almost inevitable consequence 
of that mischief is to create further mischiev ous results, that under- 
writers become responsible for the further mischief so incurred. 
See Pollock B. in Montoya v. London Assurance Company^. 

The question, whether before the arbitrators or before Davar, 
J., was by no means one of discretion. It was, in my opinion" 

ope of excess of jurisdiction in the arbitrators. 

<» (1851)6 451 at p 458. 
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Mr. Inverarifcy has raised the point that the petition before 
Davar, J., ought to have been dismissed because it was not signed 
by alWthe nineteen petitioners, that this appeal is by but one 
of the Insurance Companies, and that the other Companies are 
not parties to it. This ground would have required serious con- 
sideration if we had to revoke the submission to aibitration; but 
as the order we have decided to pass is at present no more than 
an intimation to the arbitrators of our opinion on the question of 
their jurisdiction, it is immaterial whether all or some of the 
Insurance Companies are formally parties to the proceedings in 
this Court. As to the other objection that, even so far as the 
petition is by one Company, it is signed by one of its officers 
without any authorisation as required by law, the defect is a 
mere irregularity which can be cured, if necessary, by the Com- 
pany putting in a power of attorney showing the authority 
given to the signatory. Ancl this irregularity does not affect the 
merits of the case. 
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The result is that the order of Davar, J., must be discharged 
with costs, in both his Court an l this, on the respondent j and 
that the arbitrators should be informed that, in the opinion of this 
Court, their jurisdiction extends only to the dispute relating to 
loss or damage from fire under the terms of the policy in each 
case, and not to the question of any loss or damage alleged to 
have arisen from the neglect of the Insurance Companies to take 
care of the machinery after the fire had been extinguished and 
the Companies had entered upon possession under clause XI 
of the Policy. 


Batchelok, J. : — I concur : but as I am differing from my 
brother Davar I should like briefly to explain the reasons for 
• my opinion. 

The only question, it appears to mo, is what have the arbitrators 
decided, if they have decided anything ? 

The learned Judge below was of opinion that they have 
decided nothing, and, therefore, he declined to interfere with 
their order. Now, their order is one of which it is not easy td 
be quite confident as to the meaning, but upon the best consi* 
deration that I can give to it, it seems to me to decide that the 
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reference to the arbitration does include the question wheilu r 
the plaintiff is entitled to damages on the ground tint the 
Companies having gone into possession were guilty of negligence 
in not cleaning and not piotecting the machinery. If that is 
the meaning of the order, then I think the appellant ■> mu t 
succeed, for, as to the preliminary point that no appeal lies, th it 
order on my interpretation is a judgment since it goc^ to jmisdic- 
tion by enlarging the scope of the arbitration submission and by 
depriving the appellants of their rights to have those matters 
decided by a suit; see Badjee Ismail II adjee Hnbletb v. Had j to 
Mahomed H adjee JoosnhW And if the appeal is competent, then, 
I think, it ought to be successful ; for the policy, the agreement 
to refer and the terms of the reference all satisfy me that no claims 
on account of negligence by the companies after they had, as 
alleged, gone into possession, were included in the submission. 
That I think was limited to the loss by fire (including of course 
the loss by water in extinguishing the fire) and it is plain that 
a claim on this footing must be limited somewhere and that it 
cannot conveniently embrace all possible duimges, however 
remote, which could by ingenuity be traced up to some connec- 
tion with the fire as the ultimate cai sa sine qua non 

Now here the plaintiffs case is that the Companies v ere in 
possession from October 1906 to August 1907 at least, and it 
seems to me impossible to hold the damages arising by reason of 
their negligence throughout this prolonged period are such 
damages as are properly claimable in pursuance of the contract 
of insurance, for whereas this contract refers only to loss by fire, 
those damages would arise from a totally different origin, an 
origin which, it seems to me, is wholly distinct and separable 
from the fire, namely a neglect by the Companies of some duty 
imposed on them after the loss by fire or water had become an 
accomplished fact. 

As to the technical objections which have been urged by Mr. 
Invemrity I am of opinion that they are all of a merely formal 
nature ; that there is no substance in them ; and that they ought 
fiofc to be allowed to stand between us and th© decision of this 
appeal on its merits. 


M (1874) IS Ben. L. B. 
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For these reasons, I concur with my learned colleague as we 
are assured that the arbitrators will gladly give effect to any 
expression of opinion from us. 

The appellants must have their costs. 

Order reversed. 

B. N. L. 


ORIGINAL CIVIL. 


Before Mr Justice Beaman, 

MULJI TEJSING v RANSI DEVRAJ.* 

Jurisdiction — Practice— Presidency Small Cause Courts Ait (XV of 18S2 )? 
section 22 — Suit cognisable by Small Causes Const brought in High Court — 
Won -Joinder — Contract of sale made subject to rules of Bice Met chants 
Association — Buie ousting jurisdiction cf Court of lam — Buie ’providing for 
fixing raid a rate of goods for purpose of ascertaining differences in case of 
non-fulfilment of contract — Suit by buyer for damages for non-delivery— 
Plea that no damages recoverable having regard to 7 ate f red— Allegation 
by plaintiff that rate fired was not binding inasmuch as the rules were not 
observed — Construction tf rules — hincipal and agent — Agent’s power to 
bind his principal to arbUi at ion — Indian Contract Act [IX of 1872), section 
93 — Sale— Tender . 

The Bombay United Rice Merchants Association was a commercial body 
of which most of the principal nee me i chants xn Bombay were members. Its 
rules were pi in ted and circulated and they pi escribed a certain form of contract 
which was very geneially used in Bombay. By these rules a Sub-Committee 
was nominated a to decide all disputes which may arise as to contracts and do all 
other business relating to contiacts.” It was also provided that the " exclusive 
authority 55 to decide all such disputes should be the said Bub -Committee and the 
Association and that no party should he at libeity to go to Couit with respect 
•to any matter connected with such contracts except to enforce the decision of 
the Sub-Committee and the Association. It was further provided that the Bub- 
Committee should keep a record of the daily lates and on the last day of the 
% vat da should fix the ta*da rate {i e* the market rate of the day) on the basis of 
which differences should be calculated which became payable in cases in which 
contracts weie not carried out. , The plaintiffs who were rice merchants in 
Rangoon were not members of the Association? but they employed agents in 
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Bombay, who were members, to purchase rice for them and on the 24th Novem- 
ber 1Q06 these agents bongh^rom the defendants 1,340 bags of rice at Rs. 9 
per bag deliverable at the vaida of Magshir Sud 1963 (i. c. from the 18th 
November 1906 to 80th November 1906). The contract which was' in the 
printed form framed under the rules as above mentioned contained the following 
clause : “ This contract is made subject to the rules of the Bombay United Rice 
Merchants Association. Each party is bound to act in accordance with the 
same. For delivery at this vaida a large number of the members of the 
Association had made contracts of sale. The plaintiffs and a few others were 
purchasers and they were apprehensive that in seitling the vaida rate the in- 
terests of the buyers would be disregarded in favour of those of the sellers. 
They aocoidingly wrote to the President of tbo Association calling upon him to 
see that no interested person was allowed to act on the Sub-Co mmi ttee for 
fixing the vaida rate. In accordance with the practice a general meeting of the 
Association'was held on the 30th November 1906 at which after discussion 


a special Sub-Committee was appointed to fix the rate consisting only of three 
persons one of whom was not a member of the standing Sub-Committee and 
another of whom had large contracts of sale due at this vaida. This Sub- 
Committee fixed the rate at Rs. 8-11-0 per bag. The plaintiffs alleged that it 
should have boon fixed at Rs. 9-2-0 or Rs. 9-4 0 per bag which was the real 
market rate of file cay ; that the rate fixed was dishonestly fixed in the interest 
of sellers; that the Sub-Committee was net constituted according to the rules, 
two members of it being ineligible, one because bo did not belong to the standing 
Sub-Committee and the other because ho was interested in fixing a low rate, 
and they contended that for these reasons (inter alia ) they were not bound by 
the rate fixed. They had duly demanded delivery of the rice contracted for 
and the defendants failed to give delivery and the plaintiffs now sued for the 
difference between the contract price (Rs. 9) and the market price on the 80th 
November 1906. The snm claimed as damages was less than Rs. 1,000.- 


The defendants pleaded- 


1. That having regard to section 15 of the Civil Procedure Code (Act XIV 
of 1882) and section 18 of the Presidency Small Cause Courts Act (XV of 1832) 
the suit was not maintainable in the High Court. J 








** x certain alleged partners of i 
it should he dismissed for non- joinder. 

3. That having regard to the rules of the Association which provided a 
remedy m case of disputes among its members and forbade their going to hw 
tbo plaintiffs were precluded from suing at law at all events until they had 

exhausted the remedies provided by the rules,-: , 

4, That the plaintiffs were hound by the vaida rate fixed by the Sub- 

Committee appointed by the Association, • 
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Jleldt (i) Tliat the High Court had jurisdiction and that the suit should 1909. 
proceed subject to the provisions as to costs contained in section 22 of the — 

Presidency Small Cause Courts Act (XY of 388*2), , Tejsiot 

(2) Tkat the alleged partnership was proved* but nevertheless the suit Bausi 
could not be dismissed for non-joinder. " " Djevhaj. 


(3) That the plaintiffs were entitled, to* sue at law notwithstanding the 
provisions contained in the rules of the Association requiring all disputes to 
be submitted for decision to the Association and restricting the right of 
members to sue each other. 

(4) That at the meeting of the Association held on the SOtli November 
1906 the plaintiffs (through their agents) had consented to the appointment of 
a Sub -Committee cf three persons to fix the vaida rate and that they were 
therefore bound by the rate then fixed* 

Any stipulation that the award of an arbitrator shall be accepted as final 
restricts the rights of contracting parties to invoke the aid of the ordinary 
Conrts.-and to that extent is void. 

• The effect of section 28 of the Indian Contract Act (IX of 1872), section 21 of 
the Specific Relief Act (I of 1877), read with the related sections of the Indian 
Arbitration Act (IX of 1899) and of the Civil Procedure Code dealing with 
arbitration is that a person may not contract himself out of his right to have 
recourse to Courts of law but that in the event of any party having made a 
lawful agreement to refer a matter of difference to arbitration as a condition 
precedent to going to law about it, the Courts will recognise the agreement and 
give effect to it by staying proceedings in the Courts. 

The plaintiffs filed this suit to recover from the defendants 
the sum of Ils. 710-6*8 as damages for breach of contract in 
failing to deliver certain bags of Rangoon rice which the 
plaintiffs had contracted to buy and take delivery of by two 
contracts, the first of which was dated the 22nd October 1906 
and made between the defendants* firm of Gang! Narsi and the 
plaintiffs 5 firm of Mulji Dharsi, and the second of which was 
. dated the 24th November 1906 and made between the defend- 
ants 5 firm of Gang! Narsi and the firm of Ravji Narsang who 
were the agents of the plaintiffs in making the contract. The 
two contracts were made subject to the rules of the Bombay • 
United Rice Merchants Association, 

The defendants denied that the firm of Ravji Narsang were 
the agents of the plaintiffs in making the second contract so that 
the plaintiffs had any right of action in respect thereof and 
they submitted that inasmuch as the sum claimed by the 
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plaintiffs as damages in respect of the first contract did not 
exceed Rs. 1,000 the High Court had no jutisdiction to try 
this suit. They further alleged that the firm of Khoorpal 
Dungersey was a partner in the plaintiffs’ firm of Mulji I) Inn si 
and was therefore a necessary paity to the suit. 

Without prejudice to the above contentions the defendants 
also alleged that they were at all tunes ready and willing to 
deliver the said bags of rice to the plaintiffs, but that the 
plaintiffs never asked for delivery. 

They denied that the plaintiffs had suffered any damage and 
they disputed the price of the rice on the due date. 

The defendants further alleged that according to the rules 
of the Bombay United Rice M erchants Association subject to 
which the contracts in suit were made, the plaintiffs and defend- 
ants were bound by the rates fixed by the Association and that 
the rate so fixed for the vaida for which the said contracts were 
entered into was Rs. 8-11-0 per bag upon the footing of 
which the defendants had become entitled under the said rules to 
recover from the plaintiffs the sum of Rs. 481-9-0 in respect of 
the first contract referred to and the defendants counter-claimed 
accordingly. They further counter-claimed against the plaint- 
iffs in respect of three contracts dated the 12th, 14th, 16th 
November 1906 under which the film of Ra\ji Narsang pur- 
chased from the defendants for the same taida 670, 1,840 and 
1,340 bags of lice at the respective rates of Rs. 8-14-8, Rs. 8-0-2 
and Rs. 8-15-11, and alleged that in respect of these thiee 
contracts and the second contiact ahov emontioned they became 
entitled to recover from the firm of Ravji Narsang the sum of 
Rs. 1,351-14-0 by way of difference, no delivery having been 
taken by the said film under any of the said contracts. 

* 

At the hearing the plaintiffs abandoned their claim on the 
first contract which amounted to Rs. 60. 

Bahadur ji (with him Lowndes and Desai) for the defendants . 

The firm of Khoorpal Dungeisey is a partner with the 
plaintiffs and should have been joined as a co-plaintiff. The suit 
should therefore he dismissed. See K alulae Kevaldas v. Nathu 


< 
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Bhagvan ^ ; Ramebui v, Rami all Koondoo ® ; Mot Hal Bechardass 
v, Ghelinbhai Ham am ^ ; Aga < rnhm Hawn v, A, D. 
Bas^oo^ M } Afonya BM w Abdul kml-et' SoJub 

The pliintiffs cannot sue in a Com t of law according to the 
rules of the United Rice Merchants Association until toe Asso- 
ciation h is given its decision. See Rules 1 1, 29, 41, 46 ; Leake on 
Conti act (5th edition), p. 675; Stott v. Aiery^ ; Sjmnier v. 
La Cloche ^ ; To amor v. Tlmnx Fm Assurance CoI 8) . 

The plaintiffs ne\ or asked for delivery, they only demanded 
a delivery order. Mulji Govindji v. Nathnlhai Riraehand W. 

Indian Contract Act (IX of 1872}, section 93, Benjamin on 
Sales (5th edition), p. 595, 

The plaintiffs are bound to accept the laid a rate fixed by the 
Association, this rate leaves a balance in favour of the defendants 
which we ask for in our counter-claim, 

Kirhpatnck {Inver arity and Jim ah with him) for the 
plaintiffs ; — * 

The onus of pio\ing that Khoorpal Dungersey is a partner 
is on the defendants. 

Even if proved the suit should not be dismissed. See Ciul 
Procedure Code, Older I, Rule 9 ; Mohabala Bhatta v. Kmhmna 
Bhatta ( i0 h 

The cases cited by the other side do not apply* They were 
dismissed because at the date at which a necessary party was 
added they were barred by limitation. 

The plaintiffs are entitled to bring this suit. That point was 
decided when the summons taken out by the defendants to stay 
these proceedings under section 19 of the Arbitration Act, was 
dismissed. The defendants did not appeal against that decision. 
Wo rely on the Indian Contract Act (IX of 1872), section 28 ; 

(D (1888) 7 Bom, 217, 

(2) (1881) 0 Oal. 815, 

(3) (1802) 17 Bom, 6 

(4) (1897) 21 Bom, 412 

m (1901) 25 Mai 26, 

B 1344—3 


cc) (ree)6H. i. c sn. 

m [1902] A G 443. 

(8) (1892) Go L. T. 82.3. 

(«) (J8C0; 15 Bom. 1. 

(10) {1«93) 21 Had. 373 at p 383. 
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Specific Relief Act (I of 1377), action 21 ; Aibitration Act 
(IX of 1899), section 19 j Koomid Chur Her Dass v. Chnnder 
Kant W ; Cti&p v. Adlard^h e 

The following rules of the Rice Merchants Association were 
mainly referred to m the argument as wed as m the judgment:— 

Rule lb— All hinds of disputes i elating to utidcma soudas (tiansaetions; shall bo 
decided only m the manner mentioned m these rules. And the exclusive aithority 
to decide such disputes shall rest with tae Committee and the As ocnhon only. 
And it is on this cxpiess condition that conti act foims are suj. plied and every puson 
signing such forms shall be taken to have knowledge of this expiess condition and 
to consent to and abide by all these rules. The bnb-tommittee and the hsboc atwn 
shall decide the matt- o u placed before them ns they think prop r and each |aity to 
the tout) act shall be at liberty to got) Cnut m connection with the iforesaul tiais- 
action only for the purpose of enfo cmg th° decision t at is given in accordance w ith 
these inks* If any paity does not i expect such clecisi n then whatever order the 
Sub-Committee 01 the Association shall mike against him he sh ill have to submit 
to and if he does not submit his name shall be stiuck off fxun the >ecoids of this 
Association, 

Huh 20 —For transacting all the above-mentioned business relating to 4 aulctna 
soudas (transactions) this Sub Committee shad meet daily m the icons of the 
Association fiom 3 to 5 o’clock. It shall keep a note of the duly imd<x rates and if 
the pm chase? refuses to take the goods appei taming ti a contract or if the vendor 
fails to give delivery of tie goods sold 01 fails to give deluay in accordance with 
the terms of the coutiact or if any put to the coi tiaet commits any default wkt* 
ever then as to any damages on account thereof which the Subcommittee si all fix 
and award 01* any cth r km a of order winch it maj mike each paity shall hare to 
abide by the same and as 1 j any decision which the Sub Committee 01 the Association 
will give m any matter 1 elating to a contiact each paity to the contract shall be 
regarded as bound by the same. 

Rule SO —On the due date, tint is on the last date mentioned m the contract, this 
Sub- Committee will settle the iat° of that vaula* Ev en if that nite be less or Uglier 
than the late of that day ytt each of the paities to the contract shall consider 1 im- 
self bound by the said rat' so fixed. And m accordance then; with each party shall 
have to finish receiving or making payments oa account of his profit or loss withm 
twenty-four hours aftei the due date. And if the contract goods shall have been 
sold legally then each party shall have to regaid the difference between the rates 
realised by the sale and the coi tract rate as profit or loss and shall have to receive 
or make payments theieof immediately after the goods are sold. And m leceiving 
at making such payments if any party to the contract make any default then what- 
ever order the feub-Committee will make he shall have to abide by, 

Rule <31,*— On any three gentlemen of the above Sub Committee meeting at the 
Association rooms they Can transact all the business of the Sub- Committee but with- 


d) (187?) 6 Cal. 498, 


m (1896) 28 Cal. 
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out the sanction of the Piesident or Vice-President and f-ecietaiy they shall not be 
able ti give any dec is on and a decision given without such sanction shall he con- 
sideied null and void. 

Bule€ 5 .— If theio beany disputes or busmen relating to imdana sovdas (ti ab- 
actions) which have connection with any member 01 members of tins bub Committee 
cr m which he or they are m any way concerned 01 intei ested then the decisions 
the* cot or any business whatever m connection th p iewith shall not be ghen 01 clone 
until other independent appointments are made m place of such member or members. 
But on such occasions ausmg this Sub Committee shall at once call a meeting 
of the Managing Committee of the Association and from out of them shall get the 
necessary numbei c£ independent gentlemen appointed in the plxces aforesaid and 
after that the new Committee formed as aforesaid including these new gentlemen 
shall transact in accordance with whit is written above all busmens 1 elating to the 
aforesaid disputes and then decisions shall be legal dec! as the decisions of the Sub- 
committee and such decisions shall be regarded as having Ven given In pursuance of 
these uiles. 

Buie — All poweib to male changes (and) alterations m the appointments of the 
gentlemen appointed on the ub-Oommittce and to fill up their vacancies and also 
to male alterations or amendments (or) additions in (or to) these rules, rest with the 
u Bice Merchants Association . 9 

Buie 48 .— Of these rules, if an> rum be found defective or uncertain in meaning or 
should it happen that on ary occasion the Sub-Committee is unable to do its work 
or k unable to do As work m a sail f acton naani er m ccn r crmity with these rules 
then cn all such ccea s i< ns as a last resource, a meeting of the Association shall be 
called and wh&tei er decision may be passed theieat w ith regard to such matters, all 
persons concerned shall be bound thereby. But in connection with the contracts 
made in pmsuance of these rules or m connection with any kind of business relating 
theieto no party to a contract shall be at liberty to go to Court m any way with 
regard to the said contract so long as he n ay be aVe to get all kinds of lawful 
decisions fiom the Sub- Committee or the Association, in other words, it is to be 
understood that every person enter mg into conti acts m accordance with what is 
written above appoints by these rules, the Sub- Committee and the Association as 
aibitiator and final mnpiie and as to the decision which will be given in accordance 
with these rules the same shall be regarded as the arbitrators 5 award. Such being 
the case, every person entering into a conti act shall have to go before ibo Sub- 
committee or the Association for getting any matter relating to the contract decided 
% and if he may not have been able to enforce the decision given by them hi accordance 
with these rules then in. that case ha can go to Court only to enforce such decision 
and it shall be considered that every party to the contract and e\ery party concerned 
therewith agrees with the rule made to this effect# 

BEaMAN, J. The first point requiring decision is whether the 
firm of Khoorpal Dungersey is a necessary party to the suit? 
The answer to that question plainly depends upon the deter- 
mination of a further questiou of fact, whether the firm of 
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Kboorpa) Dungersey is a partner of the plaintiff? That is a 
matter which must have been in the plaintiff’s knowledge. 
Both he and Khoorpal Dungersey know and knew throughout 
the suit whether a partnership existed between them. r 

The defendant contends that the result of finding that 
Khoorpal Dungersey is plaintiff’s partner must be the dismissal 
of the suit. To this the answer is that Rule 9, Order I of the Civil 
Procedure Co le, forbids any suit to be defe ted for misjoinder 
or non-join ler. Under the old Civil Procedure Code, section 31, 
it was enacted that no suit should he defeited for misjoinder. 
But as in England where the Rule of the Supreme Court first 
stood m the same language, the Courts inclined to include non- 
joinder. Yet there is more than one obvious difference both in 
the nature and the results flowing from the two defects, mis- 
joinder, and non-joinder. Misjoinder can do the defendant no 
real harm, and remedying the mistake at any time, could not, 
as far as I can see, prejudicially affect in any particular, the 
course of the defence or attack. But non-joinder is altogether 
a different thing. Withholding a plaintiff and making him a 
witness, which is wdhat the defen lant alleges has been clone in 
this case, might give the plaintiff an unfair advantage through- 
out the trial. Many questions which might be put to a plaintiff 
could not be put to a witness ,• and the whole effect of state- 
ments made by an interested party, must be, when the Couifc 
comes to weigh and appreciate the evidence tested and judged 
by other standaids than those which would apply to the same 
statements made by a disinteiested witness. If then a plaintiff 
has designedly, with the object of strengthening his ea-e and 
evading awkwaid questions kept back a co-plaintiff, by a denial 
of facts which if proved would have entitled his opponent to 
insist upon having that person added at once as a co-plaintiff j „ 
and has thus throughout the trial secured exactly the advantages 
be had in view ; it does seem that merely adding that person as 
a co-plaintiff or a co -defendant formally at the time of judgment 
is, f rota the defendant’s point of view, no remedy at all of the 
wrong which has been done. Taking a ease like this, if the 
sCJottrifinds when the trial is over, upon a painstaking analysis 
» cl talich .evidence and Ipng consideration of many arguments. 
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that the fact which the plaintiff denied* is proved against him ; 
that the man he said was not, really wis his partner ; then 
consideiing that if the fact had been admitted, that person most 
have be&n and would have been made a co-plaintiff or co-defend- 
ant from the beginning, it is a serious question whether the 
plaintiff should be allowed to turn round and say, well* it does 
not matter now ; the Court may if it pleases add the man. For 
that amounts to this, that the plaintiff is permitted to make the 
fullest use of deliberate peijmy ; is allowed to lead evidence, as 
of a certain quality, while it really is not of that quality ; is 
enabled to evade many questions that might otherwise have 
been put : to escape the effect of what might have turned out 
damaging admissions, all witli complete impunity. 

The cases cited under the old law, while they appear to 
recognise the defendant's right to have partners joined in the 
suit, are distinguishable, in this respect, that the suits were 
dismissed because by the time that the Court had found on 
the facts that other persons were partners and were necessary 
pa i ties, the claim had against them become time-barred. Kalidas 
Keraldas v. Nat hn Bhagvan W and Bamsebul v. Eamlall Koondoo 
The principle X have in mind is essentially the same, resting on 
it the right as a right of the defendant to have partners made 
parties to any partnership suit bi ought against him ; but its 
application, in the way I have suggested abo\ e, would go further, 
and on a divergent line, from the authorities on which defendant 
lelied, Nor do I see any way of getting over the plain language 
of the Code. 

Defendant has contended that this is not a matter of procedure, 
and therefoie that the decision ought to be given under the old 
* Code. He relies on section 45 of the Contract Act. But 
•waiving the first part of that argument, it appears that while 
the English Rule was so worded as only directly to cover cases 
of misjoinder it was in p-aetice extended to cases of non- 
joinder ; and presumably the Courts in India would follow the 
English Judges. Nor am X able to accede to the argument that 
this is a matter of substantive right rather than procedure. 

(1) ( 18 8B) 7 -Bom, 217. (2) (1881) 6 Cal. 815. 
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Certainly it is the defendant's right, if he can show that a person 
is plaintiff's paitner to have that person made a paity to the 
suit; hut it is matter oi procedure how that ptrson is to be made 
a party, and also what the effect of his not having oiiginally 
been made a party is to have on the course of the suit. All 
this is specifically provided for in 0. 1, r. 10. Tiue, the woids 
of that rule appear to contemplate cases where the misjoinder 
or non-joinder are attributable to bond file mistakes, whereas 
here there can be no question of a bond fide or any otln- r mistake 
at all. Still the fact remains that the law says that no suit 
shall be defeated for non-joinder, and as nonjoinder is all that 
the defendant alleges, I do not see how he can succeed in his 
further contention that if it is proved, the Court must Dismiss 
the suit. I should be only too glad to take that view if I felt 
able to do so. But as I am quite unable to read any such 
qualification as would be needful to validate the defendant’s 
plea, into the woids of the law, it follows that even, should I 
on the question of fact find against the plaintiff. I could not 
for that reason dismiss the suit. And merely adding Khooipal 
Dungersey as plaintiff or defendant would not, as far as I can 
see help the defendant now in any way, or assist the Court in 
more thoroughly and satisfactorily disposing of what is in issue 
between the parties. So far as the defendants might stand in 
need of protection against another suit in respect of this claim 
by Khoorpal Dungersey, it is sufficient to note that that fiim 
has on oath denied that it has any interest in this contract, so 
thab it would not be in a position afterwards to advance any 
claim upon it. 

Thus it becomes of comparatively little importance to decide 
now whether Khoorpal Dungeisey is or is not the plaintiff's 
partner. But as a great deal of evidence has been led on the 
point and a good deal of argument addressed to it, as in various 
ways it has run through the whole case, colouring many parts 
of it, X think it as well briefly to resume the evidence, and state 
my conclusion upon it. [His Lordship then discussed the evidence 
upon the question of partnership and continued.] 

I hold that there was a non-joinder, and that Khoorpal 
Dungersey ought to have been a party plaintiff. But I do not 



BOMBAY SERIES, 


23 


VOL* XXXIV,] 

think in view of what I said in beginning to deal with this 
preliminary point, and upon a careful consideration of the scope 
and intent of 0. 1, r. 10, that I need not make any order adding 
Khoorpil Dnngersey as plaintiff or defendant or that on account 
of the non-join ler I can dismiss the suit. I must proceed to 
dispose of it as it stands, limiting myself to the parties already 
on the array and the matteis in issue between them. 

The next point which is likewise of a preliminary nature arises 
on issue 11. Shortly it comes to this, whether the plaintiff is pre- 
cluded irotn coming into Court until he has exhausted the remedies 
provided for any member of the Association dissatisfied with a 
decision of the Sub-Connnittee ? It might be put in other ways but 
that is the real meaning of it ; and I may observe that it has been 
much bluricd m aigument by a failure to keep it wholly distinct 
from one or two other cognate questions which will need to be 
separately dealt with and answered. The rules, as I understand 
them, prjvido that the Sub-Committee shall fix the vauh rate. 
That is one thing. Next, that all disputes arising between members 
of the Association shall be referred to the Sub-Committee. That is 
another thing. Then further, that no member ot the Association 
shall go to law about any such dispute until he has obtained the 
final d ci^ion of the Association and then only to the extent of 
enforcing that decision That is still another thing, and the thing 
with which I am at present concerned. I do not think that the 
point presents any difficulty. The statute law on this subject is 
contained in section 2b of the Contract Act, and section 21 of the 
Specific Relief Act. The effect of those sections read with the 
related sections in the Indian Arbitration Act, and in the Code of 
Civil Procedure dealing with arbitration, is that a person may 
not contract himself out of his right to have recourse to Courts 
of law ; but that in the event of any party having made a lawful 
agreement to refer the matter in difference to arbitration, as a 
condition precedent to going to law about it, the Courts will 
recognize the agreement and give effect to it by staying proceed- 
ings in the Courts. The principles underlying this branch of 
the law have I think long been clearly settled. The series of 
decisions starting with Scott v. lay down the ruje to 

« (1856) 5 H. L. 0, 811, 
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which statutory enactment has been given in section 28 of the 
Contract Act. And the question is whethei the defendants 
contention, if found to be correct* bring* this case within the 

rule. 

First* it is to be observed that the conti act in suit was made 
on a punted form supplied by the Association. That form 
sets forth the terms and conditions upon and under which the 
contract is made. It has been aigued for the plaint iff more than 
once that he is not a member of the Association, and it is therefore 
suggested* I would say* rather than contended* that in working 
out his liabilities under the contract form* he is entitled to be 
treated with more liberality than a memh r of the Association. 

I do not think that that need be seriously considered. The 
contract was nude for him by an agent who is a member of the 
Association, with another person who is also a member of the 
Association. The plaintiff was an undisclosed principal. The 
defendant knew nothing about him ; he made hi- contract with a 
member of the Association, on an Association form* binding both 
parties to the contract to abide by the rules of the /Association . 
It cannot be* and I do not think it has been diiectly contended 
that the plaintiff is not as much bound as his agent would have 
been bound had he been in leality, what he appeared to be* viz., 
a principal. This is not an isolated dealing; the plaintiff in 
employing Ravji Narsang knew quite well what sort of contracts 
he was empowering him to make ; and what he did* what the 
agent did 1 mean* in the exercise of his delegated power* appears 
to have been entirely within the scope of his ordinary ard 
legitimate authority as plaintifPs agent. Moreover for one part 
at least of his case tbe plaintiff himself strongly relies upon a 
rule or the Association imported by reference into this contract. 
It does not therefore lie in his mouth to repudiate oilier rules 
similarly imported. 

Exhibit A is the contract in suit ; it contains these words 

u This contract is made subject to the rules framed by the Bombay United 
Bice Merchants Association# Bach party is bound to act in accoi dance with the 
same/* (t All other conditions relating to the kabala, are in accordance with 
the aforesaid rules* Bach party admits that he is fully aware of the same/* 
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Buie 14 says : — 

“All kinds of disputes 1 elating to imdan a soudcts shall be decided only in the 
manner mentioned m those rules and the exclusive authoiiiy in all respects to 
decide sflch disputes, shall according to these lules rest with the Sub-Committee 
and the Association, . . Tho Sub Committee and the Association as 

mentioned m these mhs bring an end to or decide the matteis placed before 
them, as they may think proper and each paity to the labala shall be deemed 
as bound to accept the same as final decision. ’ 

Now I may observe on that at once that it goes beyond the 
piineiple. It does amount to excluding the jurisdiction of the 
Courts altogether : see Co ling a Oil OomjM/ig, Limited v. Koegler 
Any stipulation that the award of an arbitrator shall be accepted 
as final does restrict the rights of the conti acting parties to 
invoke the aid of the ordinary Courts, and to that extent appears 
to me to be void: see Rang a v. Eithxya 

Then the rule goes on— 

“ And any paifcy to the lab'tlas shall be at liberty to go to a Comb in 
connection with the aforesaid soudas, only for the puipose of enforcing the 
decision that is given m accordance with what is wiitten in these rules.” 

That again appears to me to go a long way beyond the 
principle. 

The rule concludes with a penal clause providing that if any 
member does not abide by what has been quoted his name shall 
be struck off from the Association. That, I think, is within its 
powers, but it is not a matter into which I have now to inquire. 

Then comes rule 46 which is of a very sweeping character. 
First, it vests a general meeting of the Association in the last 
lesoit with plenaiy powers to supply all deficiencies in the rules 
themselves and all disabilities on the part of the Sub-Committee. 
And it says that all persons concerned shall be bound by what- 
ever decision may be arrived at by that body in regard to such 
matters. It continues — 

“But in connection with the habalas made in puisnance of these rules, or 
in connection with any Lind of business 1 elating thereto no party to a habala 
shall he at liberty to go to Court in any way with legard to the said fcabalas 
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so long as lie may be able to get all kinds of lawful decisions from the Sub* 
Committee or the Rice Mei chants Association. In other words it is to ho 
understood that evety pei^on or persons entering into the l<tbala& in accord- 
ance with what is wilt ton above appoints by these inles iho Snb-Com- 
miLtee and the Association as its aibitiators and final umpiie, and as to the 
decision which will be given m accoi dance with what is written in these 
rules, the same shall be legal dec! as the arbitutoi’s award/* 

I pause to remark the ambiguity of such words as “ all sorts of 
lawful decisions” That of course leaves a very wide door open. 
Any one may say., as the plaintiff now says, that he could not 
obtain any soxt, let alone all sorts, of lawful decision out of the 
Sub-Committee or the general assembly of the Association. 

The rule goes on — 

« Such being the case every person entering unto a lalala shall have to go 
before the Sub-Committee or to the Association for getting any matter 
relating to the lab ala decided ; and if he may not have been able to enforce 
the decision given by them in accordance with these inles, then in that 
case, lie cm go to Ooiut only foi enfoicing such decision/* 

That is the rule upon which the defendant chiefly relies. It is 
of peculiar importance as constituting the Sub-Committee arbitra- 
tors, and the Association the final umpire of all matters in 
disputes over vaida souclas . And the question of course is whether 
to that extent it is not quite a lawful agreement which the 
Courts would enforce. So much of it as compels members to 
accept any decision as final, I have already said, is in my opinion 
unlawful, and would not be recognized to the extent of shutting 
any member of the Association out of the regular Courts. 

Now although the plaintiff did not submit his grievance 
in person to the general assembly of the Association, he lost no 
time in protesting against the late fixed at the meeting of 
the bOth November 1906, and as a matter of fact a oeneial 
meeting was called, and all that is in contemplation in Rule 46 
seems to have been done. It is true that the plaintiff’ was 
not present. But that was his own choice. He refused to a tend 
any more meetings of the Association after the 80th November, 
because what bad happened there had, he -ays, convinced him that 
he could not hope for fair treatment. But he sent in lawyer’s 
letters, and therefore made it plain that he had a grievance of the 
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kind contemplated. Then the Association called a meeting and 
we must suppose that all that the plaintiff nad advanced in his 
letters was duly considered, with the result that the proceedings 
of th% meeting of the 30th November and the rate fixed at it 
were confirmed So that really the only question open is 
whether the plaintiff can come into Court to question the finality 
of that decision. I am quite clear that he can. To hold other- 
wise would put a practic illy unlimited power in the hands of 
men who, judging from what I have seen of them in this case, are 
certainly not fit to be entrusted with it. Suppose that when 
the rate had been fixed on the 80th November the plaintiff had 
immediately filed a suit ; then it would have been open to the 
defendants to move the Court under section 19 of the Indian 
Arbitration Act to stay proceedings till such submission as is 
contemplated in Rule 46 had been duly made ; and the Court 
would then have considered whether this was the proper couise. 
In fact; this was actually done by the defendants although as far 
as I can see all that the rules required had been done, and all 
arbitration proceedings properly or improperly so called under 
the rules of the Association, had ended. That application was 
heard by my learned brother Davar in chambers. It was 
apparently argued at length, and Davar, J*, refused to stay this 
suit under section 19 of the Indian Arbitration Act. In those 
circumstances especially having regard to the fact that the 
general body of the Association did meet and decide the points 
upon which the plaintiff now craves the judgment of the Court, 
the question narrows down to this, is the plaintiff shut out by 
any term of his contract from coming into Court and challeng- 
ing the finality of the decision made against him by the Rice 
Merchants Association ? If he is, then he is most certainly 
deprived of his ordinary common law right. For there is no 
* decision in his favour, which he could, according to the rules, 
come into Court to enforce. So that his position would be this* 
He had a serious controversy with members of the body, involv- 
ing charges of partiality and misconduct but he is wholly 
precluded from agitating those matters in a Court of law in the 
terms of the rules to which he is a subscribing member* The 
absurdity of this contention is that it shuts every dissatisfied 
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party out of Court, It is only those in whose favour the 
assembly of the Association has pronounced that may go to 
Court to enforce that decision. Those against whom it has 
decided have no remedy. That I think is a pi opodiion* which 
needs only to be stated to carry on its face its own refutation. 
Doubtless the Association may expel* if so advised, any of its 
members who break this rule and insist upon bringing tbeir 
grievances to trial in a Court of law. 


But assuming for the purposes of this discussion that the 
procedure provided for the settlement of disputes by the 
rules of the Association is really procedure by arbitration, 
then at most it might he contended that until any dis- 
satisfied member had tried his chances in the way provided 
by the rules he could not be heard in a Court of law. And 
that brings us back to this point, that if there is anything at all 
in this contention it is exactly what would be material in any 
contention of the samekind advanced under section 19 of the Indian 
Arbitration Act. And that again is always preliminary, and is to 
he decided m limine . as it was decided in this suit. Supposing 
that Davar, J., decided it wrongly, and I should be very slow to 
think that he did, what is the result ? Only what might always 
happen, m., that a reference to arbitration had proved abortive. 
Courts are not infallible, and as long as they have to decide in 
each case brought before them whether a suit ought or ought 
not to be stayed for the reason given now by the defendant 
there is always an equal chance that it will not be stayed, To 
go beyond that and, at the close of the trial, to contend that the 
plaintiff cannot have the benefit of the litigation at all (if he 
should prove successful), because a reference to arbitration was 
not carried out in whole or in part, seems to me an extremely 
strange proposition. Indeed, I do not really know how the 
defendant would work it out. If the Court were to hold that 
Buie 46 required reference of the particular matters now in suit 
to the arbitration of the Sub-Committee and after them to a 
general meeting of the Association, does the defendant say that 
the 4 Court should dismiss the suit and remit the plaintiff to 
« where he stood in December 1906 ? What would be the result 
j Of that t Only that the plaintiff would hare to go through the 
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form (if he could gei anyone now to listen to him) of appealing 
to the Sub-Committee and again to a general meeting to rescind 
all the resolutions and acts done and passed in November and 
December 190S, failing which I presume he would have to 
re-open this suit and pursue his remedy once more through exactly 
the same tedious and expensive litigation. If the defendant 
was dissatisfied with Davar J/s chamber order why did he not 
then appeal ? I am not aware of any law or principle which 
could be vouched for the extraordinary proposition that a suit 
which has after a long hearing come to an end should be stayed 
for the purpose of sending one of the parties back to an already 
pre-judged arbitration. I must therefore overrule that objection 
and find upon the eleventh issue, that the plaintiff can have the 
judgment of the Court on the matter put in issue before it, 
notwithstanding anything in Rules 14# and 48 of the Rice Mer- 
chants Association to the contrary. 


1309 . 

M cjlji 
Tbjsxks 

V* 

'Rkmi 

Deveaj. 


Seemingly connected with and referable to the same principles 
as the question just dealt with is another, namely, whether the 
plaintiff' in this suit is bound by the rate fixed by the Sub- 
Committee or its delegates at the meeting of the 30th November 
1906. Whether the fixing of the vaicla rate, under Rule 30 of the 
Association, is, when all the rules are read together, to be 
regarded as the award of arbitrators, the result of a reference to 
arbitration, or only so by a loose analogy, it is plain that this 
is an altogether different question from that which disputes the 
plaintiffs right under the rules to come into Court at all. For 
assuming that this is an arbitration award, it has been given. It 
is finished ; the arbitrators are fundi officio. And the plaintiff, 
as far as that award is concerned, and that only, has undoubted- 
ly the right to come to Court and challenge it on the ground that 
ihe arbitration itself was improperly procured, or that the arbi- 
trators were partial or were guilty of misconduct. It is only 
when we read Rule 14 with Rule 48 that the preliminary question 
takes definite form. 


It may very well be doubted whether when we read Rules 14* 
3? and 46 together, the Association meant to leave anything 
open for subsequent challenge or dispute touching the rate 
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fixed under Rule 80. All the disputes which are contemplated 
seem to be disputes between member and member about vaida 
and other contracts, not a dispute about the correctness of the 
rate decided upon to be the standard of settlement. "In that 
connection it is important to pay careful attention to the word- 
ing of Rule 30. The rule says nothing about t( impartial ” persons. 
It only says that the Sub-Committee shall fix the rate ; and all 
members of the Association shall be bound by that rate ; and 
shall pay or receive diffetences on the basis of it, and that should 
any member make default in settling on the said bisis, he shall 
be subject to any orders which the Sub-Committee may make in 
that matter. Now it looks as though the concluding clause 
contemplated possible disputes to arise after the rate has been 
fixed, and Rule 37 provides inter alia , as I understand it, for 
the settlemet of such disputes. Then no doubt it would be 
necessary that the persons entrusted with making the settlement 
should not be the parties to the dispute, and should in that sense 
be impartial. But considering the nature of the Association and 
its composition, it might very well be that no quorum of u im- 
partial 99 men, in the sense of men having no contracts for the 
mida } could be found ; and so I suppose the Association would 
not insist upon that special qualification. And as a matter of 
fact when we look into what has been done it is clear that the 
Sub-Commitee has comprised men who had vaida contracts. If, 
as the plaintiff now contends, it should have consisted of at least 
ten or elven members, it is obvious that it might frequently 
have been impossible to find so many or anything like so many 
out of a body of, say, forty or fifty, all rice dealers who 
had no forward contracts. So that while no doubt, under 
the general language I have already quoted from Rule 46, 
all these proceedings are declared to partake of the nature of 
arbitration proceedings* the only proceedings which might fie 
thought to bear a close analogy to, and be governed by the 
principles applicable to what the law understands by arbitration, 
are those which would be called for when a dispute had arisen 
a $ er the fixing of the vaida rate, between members of the 
Association upon other points of settlement. And it is only 
WM a member has failed to hate recourse to those proceedings 
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before coming into Courts that the preliminary objection could 
properly be taken, and then, it appears to me, only in a particular 
way, by motion to stay the suit till the agreement to submit to 
arbitration had been fulfilled. 

That is of course an entirely different thing from the conten- 
tion I now have to examine, that the plaintiff is bound by the 
vaicla rate fixed on the 30th November 1806, For rightly or 
wrongly that was fixed. If the plaintiff be held to have agreed 
to submit that qestion to arbitration, nolens volens he has sub- 
mitted it to arbitration. He sajs he did not want to ; that he 
was dissatisfied with the arbitrators, and still more dissatisfied 
with their award ; but at any rate the award was made. The 
resultant question is the co rnnon question whether or not the 
plaintiff is entitled to have that award set ancle as far as he is 
concerned on the grounds of misconduct partiality, and so forth. 
And as to that of course there can be no preliminary bar at alb 
So that we must keep it distinct from the former question, 
which is of a preliminary kind, and if answered in the defend- 
ant's favour, would result in the suit being stayed, and the 
parties remitted to the contemplated arbitration. 

Now though by analogy, and really too in the last analysis, 
this fixing of the vaicla rate was an act of arbitration (for 
what else could it be?), looking to the scope and character of all 
the rules together it can hardly be treated from the same legal 
standpoint as quite normal arbitrations. The first principles 
of ordinary arbitration require that the parties should be heard 
before the arbitrators, and that the arbitrators should be 
impartial (I speak now quite generally). But under Rule 30 it 
is plain that no hearing was contemplated or ever in fact took 
place since the founding of the Association. Nor, as I have 
alre uly pointed out, is it likely that in view of the restricted 
fiel 1 from which the arbitrating body had to be chosen, impar- 
tiality in the strict sense was made, or was ever intended to be 
mrde, an indispensable qualification. In the history of the 
Association there can be no doubt that before the 30th November 
1 08 many members who had vaida contracts sat on the Sub- 
committee appointed to fix the vaida rate. And it would appear 
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from the tenor of the plaintiff’s concluding arguments that he 
does admit that under the terms of his contract he w5uld have 
been bound by a rate fixed in accordance with tho rules. Practi- 
cally no doubt he would, though for the sake of consistency I must 
again point ouL that any contract, not only to refer to arbi- 
tration, but to accept the award as absolutely final, goes beyond 
the true principle. That is to say, even if the rate had been fixed 
strictly according to the rules, I doubt whether any member 
who was dissatisfied might not come to Court and try to get the 
rate set aside on such grounds as fraud or misconduct. I 
say the practical result would be much the same as though no 
such course were open to him, because, if all the rules had been 
followed it is hard to believe that any Court would interfere in 
favour of a dissatisfied member. But I do not doubt at all that 
the Court would have the power to do so for sufficient reason. 

And in this connection I may take up an argument which pro- 
perly belongs to the consideration of the preliminary objection, 
namely, that even if the rules are rightly construed to mean 
that it is only for the settlement of other disputes, not for the 
settlement of disputes about the actual fixing of the vaida rate, 
that a scheme of arbitrators was framed, still where in fixing the 
rate under Rule 30 there has been such a wide departure from 
what the rules enjoined as to make the whole of that proceed- 
ing invalid, a dissatisfied member would be absolved by that 
initial illegality from all further duty of obedience to the rest 
of the rules. If, however, I am right in keeping these two 
matters separate, I do not think that it would necessarily follow 
that a member of the Association who was dissatisfied with the 
manner in which the rate was fixed would necessarily be at 
liberty to ignore all other provisions in the Rules, sending him 
before other bodies of the Association for redress, and come at 
once into Court. The fixing of this v aula rate is a matter in 
which presumably all or a majority of the Association would 
always be interested, and m respect of which there would be a 
recurring dispute (potential at any rate) between those to whose 
interest it was to have a high, and those to whose interest it 
was to have a low, rate fixed. And therefore the absoluteness 
yma. which the rule lays down the procedure, as well as the 
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manner in which it compels obedience in the immediate results 
of the procedure, seems to me to indicate that when the 
Association framed their rules,, they intentionally put the fixing 
of the mid i rate on a different footing from 01 dinary accidental 
personal di^puto^ and did not contemplate any exception being 
taken to it. That view, however, I must admit is weakened by 
what has happened in the present case, for after the pi lintifPs 
party had seceded and sent in lawyer’s letters, it appears that 
the Association did reconsider the question and (in the absence 
of the phintiff who refused to attend) reaffirmed the vjida rate. 

But the really important question which arises as soon as we 
have mo/e or less suce-sfully clewed the way to it through the 
intricacies of these Rules, seems to be whether in the particular 
instance any member of the Association is bound by the v aid a 
rate fixed on the 30th November 1906 ? The plaintiff says no, 
for the following among other reasons : — 

1. That the whole proceeding went on in violation of the 
rules. 

2. Thao one at least of those who served on the Sub- 
Committee to fix this vaich rate was not a member of the Sub- 
Committee at all. 

I admit, says the plaintiff, that 1 was bound to accept 
the rate fixed for the vaida s in accordance with the rules 
bat I was not bound because I never contracted to accept 
a rate which was fixed, not according to the rules, but in a 
manner which certainly I had never contemplated, and did not 
assent to. Audit was added tint what happened at the meeting 
when looked at in the light of this contention was immaterial, the 
point being not whether protests were or were not made, but 
* the fact that the iules did not authorize what was done. 

There is however a way of looking at thU question which would, 
or at least might, make the plaintiffs conduct at the meeting 
material. For, if although owing to differences of opinion the 
original intention of appointing a committee of twelve in accord- 
ance with the rules could not be carried out, yet the plaintiff 
and all others present did consent to a substitution of another 
33 1S44—I? 
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tribunal for the tribunal provided by the rules, then to that 
extent it might be reasonably contended that they made ftansi 
Devraj, Amarchand and Morarji their arbitrator tor the purpose 
of fixing the rate, and would in consequence be bound by the 
award given, unless it could be shown that it was procured in such 
a way that a Court of J ustice would set it aside for that or sonic 
other sufficient reaon inhering in the composition or conduct 
of the arbitrating body, 

Now let me look a little more closely into the materials 
upon which the rival contentions are based. When the 
Association was founded, or at any rate when the rules 
were drawn up, in March 1902, rule 2 appointed the Sub- 
Committee. It consisted of four ex officio and eight appointed 
members* The rule does not say that the Committee shall 
consist of twelve persons* It merely names twelve persons, 
and constitutes them to be the first Sub-Committee* But it does 
appear to mean that four at least (the ex officio members) shall 
always be members of the Subcommittee, and the implication 
of course is that the total number would exceed four. On the 
other hand, I do not find anything to lend colour to the contention 
that twelve was the minimum number or that there was (unless 
we take the four ex officio members to be an irreducible mini- 
mum) any minimum number. And looking to the comse of 
business in the Association and what we know has been done 
and passed unquestioned, I doubt whether there is as much 
force as the plaintiff thinks m hi* argument that the Sub-Com- 
mittee of November 30th was incompetent because it consisted 
of only three members. All sorts of business is entrusted to 
this Sub-Committee, which is no doubt a standing Sub-Committee* 
And rule 30 certainly says, this Sub-Committee shall fix the 
mida rate. But I am not prepared to go the length of saying - 
that that means necessarily the whole of this Sub-Committee* 
We must remember that the rules are very loosely, often very 
badly, worded. They appear to have been drafted by the Rico 
Merchants themselves without legal assistance* And I look upon 
them as intended to give a general, rather than an absolutely 
and rigidly accurate description, of the maimer in which the 
internal business of this Association was to be conducted, and 
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its disputes were to be composed Some elasticity of construc- 
tion ought I think to be permitted. And it is shown that on 
one previous occasion at any late the i aid a rate was fixed by 
four Members only. No exception appeals to ha\e been taken 
by anyone to that depaiture from the oidmary procedure. The 
ordinary procedure, I may add, appears to have been to nominate 
some twenty membeis or so and then to select twelve from them 
at the meeting called to fix the vatda Now that again shows 
how difficult it is to keep to any literal interpretation of the 
rules. For as far as this record goes, unless I am mistaken, 
the Court has not been told that the number of the Sub-Com- 
mittee was so much enlarged as to make the naming of twenty 
persons, all members of it, possible. And yet naming others 
who were not members of the Sub Committee as eligible for 
selection to fix the mulct seems to imply that the literal application 
of Rule 80 had ceased to ie insisted on. If in that important 
particular, a particular be it noted on which the plaintiff much 
relies when he objects to the inclusion of Morarji in this 
Sub- Committee, then why not in other particulars which are 
not even piescubed tofidem verbis by the rules, such as the 
minimum number, and so forth. 

However that may be, the material facts are that the Associa- 
tion, as all such Associations nafcui ally would, includes buyers 
and sellers, or as we may call them for convenience Bulls and 
Bears The Bulls want a high rate fixed ; the Bears want a 
low late fixed And underlying all this is of course a suspicion* 
to put it no higher, that a considerable number at any rate of 
these so-called vaida contracts are purely speculative, even 
gambling. The Bulls mean to force a high rate and *o profit 
by the differences ; in the same way the Bears want to force a 
low rate and in their turn make their profit out of differences. 
In such contracts it may very well be doubted whether the 
parties have in contemplation anything more than the differences 
upon their speculative dealings which will be determined by the 
vaida rate. Plaintiff was a Bull and the defendant was a Bear 
for this vaida* A few days before due date, plaintiff seems to 
have got wind, or suspected an intention on the part of the 
Bears to force an unfairly low rate on the Association* Theory 
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tleally of course the clue date rate should correspond w ith the 
actual market rate. Rule 30 provides that the more fact that 
it does not exactly correspond with the market rate, is not to 
be a ground of objection. But it clearly means no more than 
that the Sub-Committee is not infallible, and indicates that the 
object in view is to fix a fair market rate of the da} . It 
appears from the accounts which the plaintiff and his witness 
give of the meeting that the Bears were in the majority. And 
there were rumours flying about a day or two pievious that an 
unfairly low rate would be fixed. On the 21th a preliminary 
meeting had been summoned at which twenty names had leen 
put forward, and according to the summons the meeting of the 
30th was to select from them twelve to form the Sub-Committee 
to fix the milieu Alarmed at what was going forward the Bulls 
went to their Solicitors and got letters written to the Association 
protesting against any unfairly low rate being fixed. These 
letters were read at the meeting of the 30th and gave rise to all 
the trouble which has followed. Instead of proceeding at once 
to business and choosing twelve men to serve on the Sub-Com- 
mittee, Morarji appears to have asked the plaintiff (w hen I say 
the plaintiff I mean of course his representative) what his 
^ objection stated in the letters really was. To this the plaintiff 
and his friends replied by nominating on behalf of their party, 
five men, including Morarji himself. Then one of these was 
rejected, and Morarji said that if they took up that attitude for 
the Bulls it would be necessary to nominate four men from 
among the Bears. Then a member, Karamsi, rose and said that 
at this rate they would never get to business, and he would 
name three men who would command the full confidence of all 
to fix the rate. He accordingly named Amai chancl, the President 
of the Association, and one of the plaintiffs own men, Morarji, 
whom the plaintiff had himself first named, and Ransi Devraj" 
who is a defendant. This was seconded by Bhaia and according 
to the defendant and the minutes was carried by a show of 
hands nmine dmentienie . Bhimsey Bhanji and Fateh Mahomed, 

, who Were all Bulls, swear that so far from this proposition being 
fwbefod unanimously they vehemently protested, but no attention 
* ta paid to them. 
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Now suppose., for the sake of argument, that the defendant’s 
\ ersion is true, what would be the position ? Surely an informal, 
but not the less quite a reasonable, submission to arbitration 
on lin(& somewhat analogous to, although no doubt different 
fiona, the ordinary lines laid down by the rule^ If knowing, as 
they all then did, that Ransi Devraj was a Bear, and even 
supposing that they had lurking doubts about Moraiji, yet as 
far as I can sec having no raoic reason then than now to know 
that he was against them, while they were quite sure that the 
most influential man of the three (Amarcliand) was on their 
side, they did accept these three men to fix the rate, taking 
their chance of one certainty plus one doubtful factor, against 
one adverse certainty, how could it be said that they did not 
submit the question to the decision of these three men, or that 
when they found that that decision was unfavorable they could 
repudiate it for that and that reason alone ? Bhimsey, who is 
a very bad witness I may remark, says that he did not object to 
the men but to the proceedings, Immediately after he makes 
it plain that he did object to the men. But what seems to me 
more important is that he waited to see what rate they would 
fix. He was still taking his chance. So, though Bhimsey 
Bhanji and Fateh Mahomed say they protested against the 
constitution o£ the Sub-Committee it appears that they both 
waited for the announcement of the rate. I should have said 
perhaps that although Morarji evidently took the names 
mentioned by Bhimsey Bhanji to be those of Bulls, the witnesses 
themselves say that they only wanted impartial men, neither 
Bulls nor Bears, and that the names they gave, were those of 
men who to the best of their belief had no contracts for that 
vaida. Fateh Mahomed says that he went to tea after lodging 
his protest through Dhanji and Bhimsey, but it is clear that he 
waited to hear the rate, because he says he accompanied the 
other two, when the meeting broke up, to their solicitors to lodge 
another protest. 

Now the defendant contends that Rule 46 is wide enough to 
give the Association power to deal in a difficulty like this, with 
the emergent question of settling the rate and to authorise the 
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settlement to be made m a way which is not apparently the 
orclinaiy way or the way in which the Rules meant that it 
should he fixed. I do not attach much importance to that. I 
apprehend, though I confess that I construe tho*c vcrSo*c and 
intricate rules with a good deal of diffidence, that the intention 
was where necessary to call a special meeting of flic Association 
for any special emeigency. No emeigency was in contemplation 
when the meeting of the 30th November was summoned. It 
had been preceded by the meeting of the 24th and there was no 
reason to foresee any hitch or need to depart from the recognized 
procedure. The meeting of the 30th was a large meeting and 
a fairly representative meeting. That cannot be denied. But 
it was not summoned as a special general meeting to deal with 
a particular difficulty, nor when the difficulty did arise wes any 
attempt made to meet it in that way. Unless indeed it can he 
argued that putting a proposition before the meeting and getting it 
carried in supersession of the ordinary rule went so far, I doubt it. 
I doubt whether if the plaintiffs party really protested, as they 
swear they did, and went on protesting, it could be held in any 
Court of law that merely by reason of their formal contract term 
to accept a rate fixed in accordance with the rules, any one of* 
them upon the premises so far assumed would be bound to accept 
this rate. If I am so far right, it will be seen that the sustain- 
ability of this objection may really turn very largely upon what 
plaintiff considered relatively immaterial, namely, whether in 
fact he did object and persist in his objection when the departure 
from the rules was made. Upon this point there is a great 
conflict of evidence : man for man the defendant's witnesses are 
immeasurably better than the plaintiffs. But no Judge of 
experience cares to he too much influenced by demeanour and 
demeanour alone. The cool and hardy liar often makes an 
infinitely better witness to all outward appearance than the 
nervous, excitable, irritable man who is easily drawn by counsel, 
and while really speaking the truth or more of it than the other, 
makes a very poor show in the witness box ; so that I will not 
press too hardly on the witnesses for the plaintiff merely because 
they impressed me most unfavourably. And if It were merely a 
question of weighing the evidence given by the witnesses them* 
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selves on both sides, I should not hesitate to accept the story of 
the witnesses for the defence. But before doing that, I cannot 
shut nvjr eyes to other considerations affecting the probabilities 
of these rival versions of what took place at the meeting. 
Considering that the plaintiff had protested in advance, that he 
admittedly opened the discussion, by insisting upon having 
impartial men or at least men whom he declared or thought to 
be impartial on the Committee, considering further that when 
this proposal fell through, one at least of the three men named 
was a known seller on a large scale and that immediately after 
the rate was published the plaintiff went straight off to his 
solicitors to protect again, and that his party published in the 
papers a contradiction of the authorized version of the meeting to 
which the Association had at once given publicity, I must allow 
that thexe is, as plaintiff alleges, a considerable antecedent 
improbability that he would have assented unconditionally to 
the nomination and appointment of the three men to fix the 
rate. The point is how far that antecedent probability ought 
to be allow ed to outweigh the positive and, as far as I can see the 
strong and good evidence of defendant's witnesses supported 
by the minute book of the proceedings ? It is after all a qualified 
probability to this extent, that while no doubt it is most unlikely 
that the plaintiff and his friends were really pleased with what 
was being done, it by no means follows that they were so 
dissatisfied as to carry their eaxly protests to the length of 
sotting the authority of the Association openly at defiance and 
refusing to accept a majority vote. 
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Some light too is thrown upon the conflicting accounts of 
what really did take place at the meeting by the subsequent 
* correspondence. Exhibit Q is the letter which the plaintiff’s 
s’olicitors were instructed to write immediately after the meeting 
while every fact was fresh in the minds of the persons instruct- 
ing them. Then too, if ever, the plaintiff’s paity must have been 
smarting under a sense of their recent injuries and defeat. If 
everything had been carried in a high-handed way, as the plaint- 
iff now alleges, surely they would have made that an additional 
ground of protest. But do they? Not at all. Their objection is 
restricted to the disqualification they urge against two of the 
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members. It turns upon their allegation that both Bansi Devraj 
and Morarji were interested, as sellers for that taida and they 
deliberately pin it down to the words of Rule 3>„ It might be 
replied that the Com t would be hasty in assuming tint the 
solicitor's letter necessarily contains everything tint Ins been 
poured into his ears by two or three indignant clients* My own 
short experience on this side of the Court has c houn mi that 
as a rule attorneys do not err on the side of brevity or concise- 
ness, But I will not lay too much sire on that* I will allow 
that a wise attorney might exercise his own disuimirmiiui m 
selecting from too abundant materials those which he thought 
would best serve the interests and the purpose of his clients. 
And therefore it is of course possible tint the plaintiffs solicitors 
thought that the strongest feature in his case was what appear- 
ed to them to be the infraction of Rules 30 and 35 ; while the 
supplementary points arising out of the conduct of the meeting 
and the manner in which the Sub-Committee was appointed 
were deemed to be compaiatively unimportant and negligible* 
But it is a little strange in view of Bhim^cy's statement that it 
was the procedure and not the mar he objected to, to find that 
he there and then goes off to his legal advisers and instructs 
them to complain of the men and nob of the procedure. Nor 
does this letter stand alone On the IGth December alter the 
aggrieved parties had had ample time to deliberate and mange 
their complaints, they again instruct their solicitors to write i .3 
the Association. The letter is Exhibit S. And here again we 
find no specific complaint of procedure though the letter certainly 
does seem to be to contain instructions that the instructing 
persons were not satisfied with it. But there is somethin!* in it 

n o 

which is more important, lending colour as it does to the conjee- 
tuie I have hinted at, that while the plaintiff’s paity opposed 
the nomination of the three men who wore appointed by a 
majority to fix the rate, they did not carry their oppositio i 
farther than the initial stage. One at least of the dissentient 
members appears to have instructed the solicitor to say that 
finding further opposition hopeless he allowed the majority to 
have their way. Now that is precisely what I should have 
thought from the fact that Bhimsey Bhanji and Fateh Mahomed 
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all waited for the announcement of the rate, most probably did 
happen in the case of all of them. When they found that 
their own idea of getting a composite committee containing four 
at least of their own nominees appointed impracticable, and the 
sense of the meeting so pi dnly against them, it is natural that 
they should have acquiesced, sullenly perhaps, but still acquiesced 
in the motion put by Kaiamsi, For that at; any rate gave them 
on the whole much better chances than, according to their views, 
they were likely to have if the committee had consisted of any 
twelve men picked up from that meeting. Obscn e that they 
say there were only three or four Bulls ptesent. In such a 
committee their nominees would have been outnumbered, and 
owing to the undisguised manner and motives of election, they 
could have expected but little consideiation from their opponents. 
Whereas in this select committee of three they had a \ery 
reasonable prospect of seeming a majority It is therefore less 
improbable than at first sight it appeared, that the plaintiff 
should have acquiesced in the appointment of Amarchand, 
Morarji and Ransi Deviaj to fix the late an 1 if the’ plaintiff did 
so consent, although only tacitly, I think it would be difficult 
to say that he was not bound by the aw aid, unless he could get 
it set aside on any of the grounds upon which awards, otherwise 
lawful and legular in inception, may be set aside. 

Thus rai of the prohihi itie% Now I turn to the evidence. 
As I have ah m, ty sai i 1 i gx s th it of the deb mUnts as much 
better aui mo.e L mi v >rb y thin that it the plamtitis. And 
not only this, bin. we havo the minutes of the meeting, and these 
minutes positively e nroboiate the defendants. A great deal 
has been made, and vety naturally made m aigument out 
of the interlineation. Tin , interlineation consists of precisely 
the passage which according to the plaintiff the defendant would 
have inserted had he had m mind a planned scheme to defeat 
the plaintiffs’ present cise. It says that after the nomination 
of the three as a special committee, full liberty was accorded to 
every member to speak and urge objections, but u every member 
present at the meeting very willingly agreed to accept whatever 
rate the said three persons would unanimously fix,” Without the 
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interlineation the minutes would have gone on “ therefore as no 
body opposed the proposition the abovenamed three gentlemen 
met for nearly half an hour, etc.” And it appears to mo that 
realiy that passage was quite enough to serve the purposes of 
the defendants. It formed an undisputed part of the minutes, 
and it states the cardinal fact that there was no opposition. 
Whether anything is really gained by the amplification contain- 
ed in the interlineation, may be double d. But even supposing 
it was an afterthought it was a speedy after-thought. For it 
is certain that the words were put in the jre c > mnnnique 
which must have been sent oif th t o\ cuing. The evidence, 
leaving mere guess work aside for a moment, is that the words 
which now appear as au interlineation we.e in th- Sec clary’s 
rough notes. And it certainly seems that they must have been, 
or they could harlly have got into the papcis the next morning. 
Tie evidence is that when the minute hook was written up 
from the rough notes, these words were omitted, and when 
the book was submitted to Ransi Deviaj, and compared with the 
rough notes, he noticed the omission and ordered the Secretary 
to write the missing passage in. It is contended for the plaintiff 
that this is, on the face of it, improbable, since the minute book 
as originally written runs on grammatically and consistently. 
But surely that might account for the omission. If there had 
been a break in construction, the copyist must have noticed it 
at once. But where, if the whole interlineation be omitted the 
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wrong with the construction, it might well be that the words 
had been left out through a land fide mistake. Another 
point taken by the plaintiff is that the rough notes arc 
lost. But I think nothing of that. Rather I should have 
thought it singular had they been preserved. When a Secre- 
tary takes down rough notes of what occurs at a meeting 
and afterwards writes them into the permanent minute 
hook I believe that it is commoner for him to throw away or 
destroy the jough notes than to keep them. This interlineation 
is initialled by Amarchand the President, showing that he 
accepted its correctness and he is, if not actually a plaintiff 
himself, one of the plaintiff’s men. At the subsequent meeting 
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of the 23th December these minutes were pot to the meeting in 
the usual way and carried and signed by the President (sec 
Exhibit 22), Thus the officld rccoid which I see no reason to 
doubt b$ars out the testimony of Mansi Dcvraj and Moraiji. And 
upon a careful considciation of* all these matciials I must hold 
that the plaintiff did consent to the appointment of Mansi 
Deviaj, Mororji and Amai chancl to fix the rate. 

Doubtless a further question might arise on that whether 
doing so was within the scope of his authority as an agent, 
so a* to hind the real plaintiff, who was not present at the 
time, and that again would lead up to a consideration of 
the very difficult question how far in mercantile dealings 
of this general and more or less stereotyped character an 
agent has authority to bind his principal to submit to arbi- 
tration. For it might be said that while the plaintiff does net 
contest the authority of his agent Xtavji Narsang to sign the 
contract form and so to bind him to abide by all its conditions, 
that authority does not go the length of making him the plaint- 
iffs rep tesentative for selecting a wholly new body of arbitra- 
tors not) contemplated by the Mules. And this in turn raises 
another question, namely whether assuming that the rate fixed" 
was binding upon all who were present at the meeting, and 
must therefore constructively at any late be taken to have 
assented to the constitution of a new tribunal of arbitration, it 
would have the like effect upon other members who were not 
present. To answer that, which is really the practical question 
raised, it is necessary to consider I think not only from the 
strictly theoretical legal, but from practical mercantile side, 
what commonly happens in the conduct of such affairs. Where 
a body like the Rice Merchants Association meet to select a 
^Committee and then empower that Committee to fix a rate, I 
suppose that the procedure is very much like that of any other 
club or lay Association. Probably it was the intention of all to 
abide by the rules, assuming for a moment that the rules made 
a particular procedure imperative. But when it was found 
that owing to unexpected obstruction strict adherence io the 
rules would lead to an impasse , the sense of the meeting might 
override the technical difficulty, and suggest a short cut to the : 
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desired solution, Thus a new proposition like that of Karamsi, 
might be put, and then if the meeting which was essentially 
a general meeting earned this proposition unanimously, which 
is what the evidence shows happened on the 80th November, X 
do not see why a Court should stickle too much over the terms 
of particular rules. The general meeting is m the last resort 
the legislature of all such bodies, and the seiibC of a general meet- 
ing ought to be enough, I should think, to wan ant a formal de- 
parture from the ordinary pioceduio I sav a 1 imal departure 
because after all what was cat l n d at lus meeting and then 
done, does not appear to me inconsistent with t e s pi fit of the 
Rules. Nor was it after all such a vny starting innovation. 
On a previous occasion, as I have said, a very small Sub-Com- 
mittee fixed the rates. It was not qune so small as this, and 
I do not think it labouied under the one special delect upon 
which the plaintiff insists, that all its members were not mem- 
bers of the standing Sub-Committee, But the object of the Asso- 
ciation in procedure under Rule 80 is to get a rate fixed to be 
the standard of differences. And if a general meeting chose to say, 
For this raid a we are content to take a rate fixed by three of 
our leading men, I do not think that this really constitutes any 
great deviation in principle from what Rule 30 intended. 
A good deal has been made out of the plain advantage that 
was to be secured by maintaining the members of the Sub- 
Committee at a high figure, say ten or twelve. But is this 
really so great ! :an advantage as it is made to appear ? If 
the Committee consisted of ten Bears and only two Bulls, 
which might well happen, the Bulls would be in a far worse 
position than if it consisted of one Bull and one Bear, and 
one doubtful member. For what do we find that the procedure 
in fixing the rates has ordinarily been ? All the members 
apparently write down what they consider the vaida rate should 
be. It appears that first a rough measure is agreed upon, and 
all are bound not to vary moie than four annas above or below 
it, Then when all the members have stated the figure each 
las chosen, an average is struck and that average is accepted as 
the raid a rate. Whether the body consists of three or ten* 
there is not likely to be much practical difference, unlesa the 
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whole body be of one mind, when no doubt an unfair rate might 
easily be announced, Now if we turn again to Rule 46 we 
find that the Association clearly contemplated cases of difficulty 
and emergency, and that it provided that in all such cases a 
general meeting of the Association should be called, and the 
decision is to bind all persons. Difficulties arising out of the 
Sub-Committee bein^ uuatlo to do the work are specially 
cont m plated. And though, as I have said, there is a difference 
between calling a g netal meeting as a last resort to surmount 
so ue untoi\Sben difficulty of thai kind, and dealing with it 
at a general meeting at which it has arisen, the difference is 
less real than nominal. Of course it might be contended that 
as soon as it was known that a general meeting was to be 
convened for the purpose of acting under Rule 46 every 
member who was interested in the point in dispute would 
attend, and insist upon having a hearing ; while if that were 
not known, anything might be rushed through an ordinary 
general meeting which might prove highly detrimental to 
absentees* I allow that there is a good deal of force in that. 
Rut we have to remember that in this instance there was a 
subsequent general meeting convened, with the object of allowing 
the malcontents to be heard. They would not attend, and in 
the result a general meeting did ratify what had been done at 
the previous general meeting. And this introduces the principle 
of ratification upon which the defendant relies. The rule in 
In Ite London and New York Imeshnent Corporation® and 
In He Portuguese Consolidated Copper Mines Limited^ might 
with little straining be extended to cover, the present case. But 
I am not quite sure that I ought to rest too confidently on those 
cases. In the first case the Memorandum of Association provided 
that preference shares might be issued on such terms as the Com- 
pany should by special resolution determine. Preference shares 
were issued without any such special resolution. But at 
meetings subsequently held and attended by all classes of 
shareholders, resolutions were unanimously passed, adopting 
the terms under which the preference shares were issued. It 
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was held that the impel feet issue of preference shares was 
capable of ratification and had been ratified. In the second 
case the Articles of Association of the Company provided that 
the shares should be allotted by the directors, and that the first 
directors should be appoint d by the subscribers to the Memoran- 
dum of Association. An allotment was made at a meeting which 
the Courts subsequently held was irregular and the allotments 
were consequently invalid. Notice of the allotments was sent 
on the following day to A. B. A. refused to pay the allotment 
money on his shares, B, paid his to the Bankers under protest, 
but the evidence failed to prove that either of them revoked his 
application, or repudiated his shares, on the ground of the 
allotment being invalid Later the Company brought an action 
against A. for the allotment money and recovered judgment. 
Later another meeting of directors was held at which only two 
attended and they passed a resolution, that the certificates of 
the shares allotted should be sealed and issued to the allottee 9 . 
B. refused to accept the certificate of his shares, but did not 
distinctly repudiate the allotment. Another meeting of directors 
was held at which aU four in number attended, and the chair- 
man signed the minutes of the last meeting. At a later duly 
constituted meeting of the directors a resolution was passed 
formally confirming the allotment of shai es made at the previous 
meeting ot the 24th October. A. B, then moved for a rectification 
of the register by striking out then nan es. It was held that 
although the original allotment of shares uas invalid, it had 
been ratified by the Company and was binding on the allottees. 
It is, I think, plain that there are points which might distinguish 
that from the present case. The former appears to be more 
directly in point. But there too there appears to have been no 
dissent or repudiation by any member of the Company at any 
time: just as in the latter case the allottees did not repudiate 
till long after the ratification. Here however we have to reckon 
with an immediate protest made before (according to the view 
of the plaintiff) the general meeting of the 23th December had 
ratified what was done atithe meeting of the 80th November. 
And on the whole I am very doubtful whether if there was any 
departure from the Rules at the meeting of the 30th what was 
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done as a consequence of that departure could be made binding 
on any one who protested and refused to accept it before ratifi- 
cation, by a subsequent ratification on the 29 th December. 

But it is first important to be sure that there was any real 
violation of the Rule regulating the fixing of the vaida rate. 
That Rule says that the Sub-Committee shall fix the rate. It does 
not say how many of the Sub-Committee, and though surely the 
natural reading of the rule would give by implication a com- 
mand that no one who was not on the standing Sub-Committee 
could be associated with member 3 who weie on it, for the purpose 
of fixing the vaida, that conclusion seems to me to be somewhat 
shaken by the proved fact that some twenty names at least were 
submitted, from whom the Sub-Committee to fix the late was to 
be chosen. Turn now to Rule 81. That provides that any three 
gentlemen of the above Sub-Committee may meet at Associa- 
tion’s room, and transact all the business of the Sub-Committee, 
but that without the sanction of the President or the Vice Pre- 
sident and the Secretary, they shall not be able to give any 
decision, and a decision given without such sanction shall be 
considered as null and void. Now that rule, while to a cert ain 
extent it may be thought to help the defendant as showing that 
three form a quoram of the Sub-Committee tor the purpose of 
giving provisional decisions, yet on the other hand it fa\ ours 
the plaintiff inasmuch as it seems clearly to confine this kind 
of authority to members of the Sub-Committee. I do not think 
that the Rules anywhere provide for the election of new members 
to the Sub-Committee And it might therefore be open to the 
defendants to contend that when business had to be done by the 
Sub-Committee and the Sub-Committee only, a vote at a general 
meeting including, for the purposes of doing that business, a mem- 
ber who was not a member of the Sub-Committee was tantamount 
to appointing him a member of the Sub- Committee for that special 
purpose. Rut I doubt whether that would not be going too far 
in tho way of construction. And on the v, hole I gravely doubt 
whether looking to the words of Rule 30, and to the fact that 
Morarji was not a member of the standing Sub-Committee the 
fixing of the rate at tho meeting of the 30th could bind anyone 
who was not present at that meeting and a consenting party to 
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the appointment of the three arbitrators, and who did protest 
before the proceedings of the meeting were ratified. 

I must observe here that I do not think that there is any force 
in the objection which the plaintiff took from the first and has 
chiefly insisted upon ever since, namely, that these Arbitrators 
were not impartial withra the moaning of Rule 35. That Rule, 
as I have I hope, made plain in the earlier part of this judg- 
ment was framed in my opinion to moot altogether different 
disputes, than such as might be permanent and recurrent over 
the fixing of the vaida rate. I do not read that rule in the 
sense in which the plaintiff has read it from the first. Nor do 
I think that the Association ever intended to exclude from the 
Sub-Committee entrusted with the fixing of the vaida rate, 
every member of the Association who might have contracts 
for that vaida. So that, if as I find, the plaintiffs’ representa- 
tive, whom I have loosely called the plaintiff, was present at this 
meeting of the 30th and himself took part in the proceedings 
and acquiesced in the appointment of the three men as arbi- 
trators to fix the rate under Rule 30 I do not think that he could 
evade liability under the rate fixed for no better leason than 
that one of the men had contracts on a large scale tor that vdcla. 
Ellis v. Hopper W seems to me to be a strong authority tor this 
proposition, nor do 1 1 think that plaintiff was at all successful 
in his attempts to distinguish it. Such cases as he cited upon 
the broad general principle that no man interested may 1 e a 
Judge seem to me to turn on wholly different considerations. 
Thus if the plaintiff liirmelf had stood in the shoes ot his agent 
at this meeting I think that he would luve been bound by the 
rate which was then fixed, unless he could have shown that over 
and above what he now puts iorwai t as t e pimupal ground, 
namely the disability under vvbieii lie knew at the time that one 
of the chosen arbitiators was laboui mg, there was some tiaud " 
or dishonesty against which the Couit would on general prin- 
ciples relieve him. 

Is the case altered because the plaintiff in person was not 
at the meetings ? I doubt it. It is true that I do doubt veiy 
seriously whether as the law stands an agent may bind his 
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principal to arbitration. But here the principal admits that he 
had allowed his agent to bind him to one kind of arbitration, 
and it would be stretching the legal principle which has already 
occasioned grave inconveniences in the larger mercantile com- 
munitiewlf this country, further than is either necessary or 
desirable to say that an agent empowered to pledge his princi- 
pal to one kind of arbitration is not empowered to pledge him 
to another, which is, in essence, after all, precisely the same* 
In my opinion the phintiff is bound by the vaida rate which 
was fixed at the meeting of the 30th November, although I am 
not prepared to say that that vaida rate would bind members 
who were not at the meeting and piotested before the proceed- 
ings of that meeting were ratified in the meeting of the 29th 
December. 

Bo far then as this point goes, namely, whether the plaintiff 
is bound by the rate fixed nothing remains to be considered 
but this, whether being fit st bound to the submission and 
consequent award fixing the rate, he is fieed from that 
obligation by any misconduct or fraud or disability, on the 
part of or in, any of the persons conducting the arbitration. 
And to that I must give a short answer in the negative. As to 
the mere fact that one at least of these three was himself 
interested in contracts for that vnda 9 I have said enough to 
show, that in my opinion and having regard to the constitution 
of the llice Merchants Association, and the usual course of busi- 
ness here, the fact alone would not be and had never been thought 
lobe a disqualification. And as to what was done by the special- 
ly appointed Committee, I do not find any trace anywhere of so 
markedly an improper bias, or partiality or misconduct, as 
would justify a Court in setting aside their award. True no 
parties were heard before them ; but then, for this particular 
business, no parties ever are, and that must be taken to be a 
known and implied condition of the submission We know 
exactly what did happen at this meeting. We know that XI ansi 
Devraj suggested the lowest rate; that was to be expected 
and if we lojk at the records of other meetings of this Sub- 
Committee we shall find that while some members suggest 
a high, others suggest a low rate* But the entire difference in 
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this meeting between the highest and the lowest rate suggested 
was inconsider ible. A mere matter of two annas and a half. 
Bearing in mind that Amarchand was quite as interested in 
getting a high rate fixed, as Kansi Devraj was in getting a low 
rate fixed, while apparently Morarji was impartial. I would not 
&ay that Ransi Devraj’s suggestion to fix the rate S-1Q-0 indicates 
any dishonest bias or partiality. It is much more important to 
note that Amarchand himself who is the plaintiff's man did not 
put the rate higher than 8-12-6, while Morarji thought it ought 
to he 8-11-0. I am not therefore able to accede to the plaintiff’s 
contention that the award of this body ought now to be set aside 
as haring been improperly procured or infected with fraud 
or partiality. 

Before dealing with the last material question, what was the 
true market rate for the big mill Rangoon rice on the 80th 
November 1906 I must say a few rvi rds about one or two inci- 
dental points. The plaintiff sues on a contract. He alleges 
therefore a breach on the paitot the defendant. The defendant 
in his turn sues on the same contract by way of counterclaim ; 
and it is contended that he cannot prefer any such claim because 
he does not even allege that there was any breach on the part 
of the plaintiff. The ordinary law on this subject is contained 
in seetion 93 of the Indian Contract Act. “ In the absence of any 
special promise the seller of goods is not bound to deliver them 
until the buyer applies for delivery.” Primarily, then, the 
initiative rests with the buyer, and if the buyer makes no de- 
mand in the absence of a special promise, no obligation lies on 
the seller to tender. But in this case the contract in suit was 
made subject to all the Rules of the Association, and condition 4 
on the back of the contract, (which is a compendious reproduc- 
tion of Rule 17 of the Association), runs as follows : “ Excepting 
the habalas made, in the name of an incoming steamer, in con- 
nexion with other laida kubalas, during the v aula period, 
whenever before the last five days of the vaida ; the party 
selling may give to the parry purchasing the delivery order in 
respect of the vaida goods in accordance with the aforesaid 
rules, the party purchasing is bound to take the same, then, and 
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thereafter he Is bound to take the goods appertaining to such 
ordtr In accordance with these rules The party selling is bound 
to send^ to the party purchasing the delivery order five days 
before the ] ast day of the vaida period/' I confess that the 
first part of that rule does not convey a very clear meaning to 
my mind. But the upshot of it all seems to be that the seller 
must send a delivery order to the buyer five clear days before 
due date, I now turn to Rule 17, It provide^ in plain English 
that a seller may send a delivery order any time within the 
vaida period five clear days before the due date. Then r the 
purchaser shall have to take that delivery order and the goods 
mentioned therein in pursuance of these Rules. The vendor 
shall have to send to the purchaser the delivery order at least 
five clear days before the last day of the peiiod mentioned in 
the contract — a purchaser will not be considered bound to accept 
any delivery order that is received after that time, but both the 
parties shall be bound to recei\ e and pay the profit and loss 
according to the difference between the rate feed or settled on 
the due date, and the rate mentioned in the habah and the 
receipt and payment in respect thereof shall be made immedia- 
tely after the due date/' This again is by no means as explicit 
as might be wished. But it seems to me to mean, that if a 
delivery order is sent five clear days or more before the iaicla } 
the purchaser must accept the goods ,• if it is not, then the parties 
are to settle on the differences only, measured according to the 
vaida rate fixed for due date and the same meaning appears to 
me to be deducible from the language of Rule SO, 

That Rule has two possible applications. First, It may be 
contended that a member of the Association is bound by the rate 
fixed under it to this extent, that in any difference which 
may arise over non-fulfilment of a vaida contract, that rate 
is to be taken as the measure of the differences. Second, it 
may be contended that the latter part of the rule goes further 
and really provides that where a vaida contract has been made, 
the parties to it, whether either or both are guilty of breach, are 
in the same position with regard to the settlement, that is to 
say, that the party guilty of, as well as the party Innocent of* 
the breach may equally claim profits on the vaida rate, And 
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that means of course that all parties so agreeing to be bound by 
that rule are contemplating gambling contracts, because the 
law would certainly not consider the claim of any ppty for 
damages calculated on such a b^sis if he himself were the party 
who had committed the breach. Ho doubt what the Darners of 
that rule might have had in view, is that by implication noparty, 
benefiting by the vaicla rate* would have committed a breach, 
and therefore it is merely a short way of avoiding intermediate 
steps , or possibly it might be more correct to say that the 
framers of the rule did not contemplate any party who, if he 
had literally fulfilled his contract would have made a profit* wil- 
fully committing a breach of it. And so it was broadly laid 
down* that whether the contract was fulfilled or not* and irre- 
spt ctive of all enquiry as to whose fault it was that it was not 
carried out, it would be enough to produce the labala, compare 
the rate with the %aida rate fixed on the due elate and then 
make the conti acting parties settle differences accordingly. It 
does not necessarily follow that if that is a correct interpretation 
of the intention of the frameis of this Rule* it was meant to 
regulate gambling contracts only. Many perfectly bond fide 
contracts which, with the best intention in the world to fulfil 
them, one of the parties had been unable to do so, although if 
he had, he would have made a profit, would likewise fall to be 
included in it. Howe\er that may be, it certainly does seem to 
me that while a person might be bound by the vaida rate, that 
is to say, has to take that as the measure of his damages, when 
lie came into Couit to claim them, he might very well contend 
that he certainly was not bound by the rest of the rule which 
ignores a fundamental legal principle that only the party who 
is innocent of the breach can claim damages. It is also I think 
clear that under these rules the seller has to send a delivery 
order five clear days before due date. Admittedly the defendant 
did not do so. The plaintiff called upon him for a delivery order ; 
but the defendant contends, setting the rules aside as far as I 
understand him, that that was not a demand for fulfilment, it was 
not a demand for delivery but merely for a delivery order, and 
as he was always ready and willing to deliver the breach was 
$ue to the plaintiff. I may observe in this connexion that Rule 17 
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cinnot be u'cant to bo always strictly enforced. For we have 
xt in evidence that these vend i contracts a*e not infrequently 
made with in le^s than five dajs of the due date. In such c fees 
it is obvious that the condition pieseiibed by Rule 17 becomes 
impossible of fulfilment. Still, where contracts are male under 
the Rules, in time for the seller to comply with them, I think it 
is enough, if he fails to do so, to give the buyer a cause of action 
for breach. To this extent, the plaintiff is, in my opinion, right. 

What the defendants position is, in respect of his counter- 
claim, is not so easy to determine. Except upon the hv po thesis 
that it was never the intention of either patty to do more than 
pay and receive differences, it is difficult to understand how a man 
who admits that he did not send the delivery order which he was 
bound to send as a condition precedent to the completion of the 
contract can claim any damages because it was not completed. 

I have veiy little doubt in my own mind that this and a good 
many other vaida contracts made and settled under the rules 
of the Association are purely gambling contracts. The parties 
have no intention of buying or selling anything, and in such 
circumstance^ it is natural that they should consider themselves 
under mutual obligations, when the vaida rate is declared to pay 
or lose on the figure at which they had respectively elected to 
sell or buy. Rut Ido not see how a Couit of law could be 
asked to enfotce any such understanding evmi though the 
contract may be made under the Rules of the Association, and 
those Rules may contemplate that peculiar kind of dealing. On 
that point too, I think, the plaintiff* is right. 

I will now give rny decision upon the question of fact, what 
was the market rate on the 80bh November 1906 ? [His Lordship 
then examined the evidence given as to market rate on the 
UOfch November 1908 and concluded—] 

Still taking the evidence as a whole, and allowing that it is 
far from good evidence, the Court must do the best it can with it. 
And after carefully considering it, testing it by the ordinary 
tests, and looking at it too in the light of sui rounding circum- 
stances, and general probabilities, I must conclude that the 
vaida rate of 8-11-0 fixed at the Association Meeting of the 
80th November fairly represents the market rate of that day# 
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On that finding, apart from the former finding that he is bound 
by the rate fixed on the 80th November, the plaintiff would again 
fail on the merits. 

r 

But I must add that I do not see my way to allowing the 
defendant’s counter-c'aim, I have already given my reasons 
and need add nothing to them. 

It was urged on behalf of the plaintiff that because this suit 
occupied many days in trial, and because the judgment took two 
hours to read, it must have been a proper suit to bring in the 
High Court. I do not see any force in that argument. The case 
was deplorably protracted, but not on the only points upon which 
it could properly be said that there was any reason at all to 
withdraw it from the ordinary tribunal. Almost all the time 
was spent upon two points, the alleged partnership of Khoorpnl 
Dungersey with the plaintiff, and proving what the true market 
rate was. Certainly there was also a good deal of evidence about 
what occurred at the meeting of the 80th. But that evidence, 
confined to that point only might as well have been sifted in the 
Small Cause Court. I am most strongly opposed on principle to 
encouraging parties who might have their differences settled 
cheaply and expeditiously in the Small Cause Court to come into 
this Court. After giving this matter long and careful considera- 
tion I have come to the conclusion, that in all the circumstances 
of the case, I ought not to give the plaintiff the certificate he 
wants under section 22 of the Small Cause Court Act. 

As to the failure of the defendant on his counter-claim, I should 
find it hard to say that any appreciable time was spent over 
that, certainly not enough to give the basis of any fair frac- 
tional calculation. I must, therefore, dismiss the suit, and 
refusing the certificate under section £2 direct that the plaintiff 
do pay the defendant’s attorney and the client costs. Two 
Counsel certified for. 

Suit dismissed. 

Attorneys for plaintiffs : Messrs. Shahhanlar, Kanaa and 
Qirdharldl, 

Attorneys for defendants : Messrs. Wadia, Ghandi and Co. 
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Before the Mon’ble Mr* Justice Chanda oarlear , Acting Chief Justice^ and 
** Mr. Justice Heaton • 

BHACHIJRIIA MAVSANGJI (original Defendant), Appellant, v. 1909, 
PATEL VELA DHANJI and another (original Plaintiffs), Be- Jut# 7. 

SPONDFNTS.* 

Tdluhddrs 3 (Gitjandli) Act (Bom* Act VI of 1888), section Slf—TahihW <? 
estate — Tdlukddi i estede — Bstate held by a Tidvhddr on any other tenure. 

The expression Talukd&r’s estate means only the estate held by a Taflukdir 
on T&lukdiri tenme and not xuopeity held on any oilier tenure which is 
distinguishable from the foimer, 

Khodabhai v, ChaganlalQ) followed. 

Second appeal from the decision of N. Pw Majmundar* First 
Class Subordinate Judge of Ahmedabad with appellate powers, 
reversing the decree of G, M. Pandit, Second Class Subordinate 
Judge of Dhanduka and Gogha. 

The two lands in dispute situate at the village of Bhadiyad 
belonged to the minor defendant's deceased father Mavsangji 
Samatsangji who had mortgaged them with possession to the 
plaintiffs' deceased father under a registered deed, dated the 15th 
May 1903. Subsequently Mavsangji died leaving him surviving 
a son, the minor defendant. Mavsangji being a TAlukddr, the 
Talukddri Settlement Officer, Gujarath, became the guardian of 

# Second Appeal No, 245 of 1908. 

+ Section 31 of the Gujar&th Talukd&is’ Act (Bom. Act VI of 188S) is as follows 
3l. W No incumbrance on a Talukdar’s estate, or on any portion thereof, made by 
the Mukd&r after this Act comes into force, shall be valid as to an} time beyond such 
T&lukd/tr s natural life, unless such incumbrance is made with the previous written 
consent of the Tdlukdari Settlement Officer, or of some other officer appointed by the 
Governor in Council in this behalf, 

(2) No alienation of a TaluktUr’s est tie or of any portion theieof, or of any share or 
interest therein, made after this Act comes into force, shall be valid, unless such 
alienation is made by the previous sanction of the Governor in Council, which sane* 
turn shall not be given except upon the condition that the entire responsibility for 
the poiti m of the jama and cf the village expenses and polue charges due in respect 
of the alienated area, .shall thcnceft rward vest in the alienee and not in the 
T$lukd4r« 
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the minor defendant and took eharge of his estate. Under the 
order of the Talukddri Settlement Officer, the Ta'ati of the 
village in the year 1906 attached the produce and recovered the 
income of the mortgaged fields which under the mortgage-deed 
were in the possession of the mortgagee. The mortgagees there- 
upon hi ought the present suit against the minor defendant 
represented by his guardian the Tdlukdari Settlement Officer for 
an injunction against the defendant restraining him from taking 
the produce of the mortgaged property and for the recovery of 
Rs. G7-13-0 illegally levied by the defendant from the plaintiffs 
on account of the produce and income of the lands. 

ihe aefendant did not admit the mortgage-bond sued on 
or payment of any consideration therefor, and contended that the 
deceased Mavsangji was the Talukdar of Bhadiyad and other 
villages and that the plaintiffs 5 mortgage transaction was invalid 
as it was entered into without the sanction of the Talukdaii 
Settlement Officer. 

The Subordinate Judge found that the mortgage sued on, 
though proved, was void for want of sanction under the Taluk- 
(lars 5 Act. He, therefore, dismissed the suit. 

On appeal by the plaintiffs the appellate Court found that the 
mortgage in suit was not ineffectual under section 31 of the 
TdlukcMri Settlement Act (Horn. Act VI of 1SS8). It, therefore, 
reversed the decree and allowed the claim. The reasons were 
as follows 


It Mo-ntcnaed on behalf of the defendant that the fields mortgaged ate a 
Ulukdai s estite within the meaning of section 31 of the TdlufcdW Act and 
that the mortgage is not binding on the defendant as it was not effected n.th 
the sanction reined by that section. The mortgaged fields Survey Nos 10S2 
and 1002 ate situated in the village of Bhadtyad. This village is a Government 

W “L 3 , ? d U VlUagS (exLibit S1) : M(1 in Revenue Records Survey 
No. 1082 has been described as < Polrtml Wand Survey No. 1092 as Gov- 
ernment laud (see eirtiibit 29). I agree therefoie with tho lower Court that the 

wTlH* ?T e n0 t a ‘ T " lu!i(Uu est ^ e ’ Ti,at C °vut however seems to 
Mtofedta* Ah ^ W ° ldS <Tellukd4r * s estuto * * s ^sod in section 31 of the 
!nd fotl^ T" 5 S °u > nd6i pr ° pelt y belo! W n S t0 a TCukddr 5 

4Bol t Kr% “ b ° en plaC ° d 011 v Bed Punji 

TfiluTddrt sim P^ deciM the expressions a 

^ukddri estate and a Tdlukddrs estate are not s 3 nonymous, that the former 

8- p ssion means an estate of Tdlukdiri tenure ; ” and that an estate of (hat 
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tenure, though held by a person other than the Tilukdar, is none the less a 
Tdlukddri estate. “It does not give the meaning of the term ‘ Talukdar’s 
estate The meaning of that expression is given in the recent case of 
Xkodabha# v. ChaganlaL, 9 Bom. I.*. It 1122. It lays down th it the expres- 
sion ‘ Talukdir’s estate ’ must he mterpieted as meaning an estate held by the 
Tilukddr as a Tdlukd&r ”. Heie one of the moi tgago fields has been held by the 
defendant as an occupant and the other as an Iuamdar. They cannot, 
therefore, be called a Talukddi’s estate ; and so no sanction was neeessaiy for 
their mortgage. 

The defendant preferred a second appeal. 

Jay alar with if. W. Desai for the appellant (defendant). 

Setalvad with L. A. Shah for the respondents (plaintiffs). 

Chandavarkar, Ag. C. J. The question of law in this 
case is whether the expressions “ Talukddr’s estate ” and “ Tdluk- 
dari estate” occurring in section 31 of the Tdlukddrs’ (Gujardth) 
Act VI of 1888 include the estate held by a Talukdar on any 
other tenure than Tdlufedari. 

The question is really beset with difficulties of construction, 
because the language of the section itself, and, in fact, of the Act, 
are rather obscure upon the point. Very careful arguments have 
been addressed to us on either side ; and if the question were res 
Integra, I should have taken time to consider it more carefully. 
But I think that, in principle, the point arising in the present case 
is the same as that decided in Khodabkai v. ChaganlaU ». There 
it was held that the expression ‘ Talukdar’s estate 1 meant only 
the estate held by a Talukddr on Tulukddri tenure, and not 
property held on any ordinary tenure, which is distinguishable 
from the former. 

That is a decision of a Division Bench of this Court. It was 
passed two years ago, and, unless I find that it is clearly erroneous, 
we must follow it. If I could not agree with that decision, the 
case would have to be referred to a Full Bench, I see no reason 
to disagree, and I do not think that the circumstances of this 
case call for any such reference. The Act is obscurely worded 
and if the decision in Khodabkai v. Chaganlal is wrong, the 
Legislature is at hand to correct that decision and amend the 
law. 

(1) (1907) 9 Bom. L. R. 1122. 
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Accordingly the decree must be confirm ed with costs. 

Heaton, J 8 As a party to the decision in KhodaUai v. 
Chagmlal W, there are a few words I should like to say. c I have 
heard a very elaborate argument and after hearing and consider- 
ing it there is not one word in my judgment in the previous case 
which 1 should wish to alter. There we came to a decision on 
the ground that the property under consideration was not pro- 
perty held by a THukdar as such and therefore was not property 
which was covered by the provisions of section 31 , And that is 
precisely the reasoning which seems to me right in determining 
the present ease. 

It is found as a fact by both the lower Courts that the lands 
which are now in dispute are not held under a T&lukddri tenure, 
that is to say, they are not held by a T&lukd^r as such. That 
being so, it seems to me that they are not lands of a kind on 
which section 31 is intended to operate. 

It is perfectly true that Bombay Act VI of 1888 is a very 
difficult Act to understand ; indeed, speaking for myself, I can 
say, in some particulars, it is an Act which it is impossible to 
understand. But giving it the best attention I can, I see no 
reason whatever for doubting that the decision arrived at two 
years ago was a correct one. 

Decue confirmed* 

G. B. B, 


(i) (1907) 9 Bom. L. B. 1122. 
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APPELLATE CIVIL. 


Before Mr. Justice CJiandamrhar and Mr* Justice Heaton* 

SANGIMA MALAPPA bin AYAPPA (original Defendant No. 1), 
Appellant, v. EAMAPPA bin SANGAPPA PATTUE and another 
(original Plaintiff and Defendant No. 2), Respondents*. 


1909. 

August 27, 


Evidence Act {I of 1878), section 92 — Written agreement-™ Bale-deed-™ 
Contemporaneous oral agreement to treat it as mortgage — Absence of fraud , 
misrepresentations <&c. — Oral agreement cannot he pleaded* 


Where parties enter into a sale-deed with a contemporaneous oral agreement 
to treat it as a mortgage, it is not open to either of them to plead the oral agree- 
ment in absence of fraud, misrepresentation or failure of consideration or the 
like reason rendering the sale void. 


Second appeal from the decision of C. E. Palmer, Acting 
District Judge of Bijapur, reversing the decree passed by V. Gr. 
Sane, Subordinate Judge of Bagalkot. 

On the 15th December 1886 the plaintiff sold his house to 
defendant No, 1 by a registered sale-deed. The latter sold it to 
defendant No, 2 by a registered sale-deed on the 13th October 
1903. 

The plaintiff filed this suit on the 14th October 1904 to recover 
possession of the house. He alleged that the sale was in reality a 
mortgage, for contemporaneously with the written deed of 
sale there was an oral agreement to treat the sale as a mortgage, 
and to restore the possession of the house on repayment of 
Rs. 200. 

The defendant No. 1 denied the oral agreement. 

The Subordinate Judge held that the plaintiff could not be 
allowed to prove the oral agreement set up by him ; and he there- 
fore dismissed the suit. 

On appeal, the District Judge was not satisfied with the find- 
ings of the Subordinate Judges he therefore remanded the case 
for determination of the following issues 

1. Does plaintiff prove any fact which would invalidate the 
document or entitle him to any decree or order relating thereto? 




* Second Appeal No. S93 of 1908. 
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2. Is plaintiff entitled to any and what relief ? 

The Subordinate Judge returned an affirmative finding on the 
first issue ; and on the second he found that the plaintiff was 
entitled to recover the property on payment of the d£bt due. 
His reasons were as follows : — 

Mr* Sane, who decided the suit in this Court, relied on the ruling in 
Keshavrao v. Baya& and excluded from his consideration the evidence of the 
circumstances which were supposed to he the existence of an oial agreement 
contemporaneous -with the deed of sale. The case of Keshavrao v. Bat/aiD was 
decided in January 1906. It seemed to follow the ruling in Dattoo v. Bam* 
chandrai 2 ) decided in 1905 and to ignore the decisions of the Bombay High 
Court prior to Dattoo v. Bamch cmdra (2) . Then followed the case of Abaji v. 
Zaxmanfi) referred to by the District Court in the foregoing order. 
This case was decided in June 1906* By it, the effect of the ruling in 
Dattoo v. Bamchandraffl was modified. In July 1906 followed the case of 
Navalbai v. Sivubaitt) and in August 1906 the case of Krishna Bai v. Barnaul* 
By these two last cases the ground lost by the decisions preceding them is 
greatly re* claimed. 

In Navalbai v. 8ivubai,Vd it is said : “ So iu this case if the plaintiffs were 
told that the document, which in form is a sale-deed, would not he enfoiccd as 
such against them, and on the faith of that representation Hariba executed the 
document, then the sale-deed cannot be upheld as against him or the plaintiffs 
as a sale-deed. 9 * 

The case of Krishna Bai v. Rama$) pointedly calls attention to this statement 
of law. The effect, therefore, of the recent rulings would appear to he that 
evidence of contemporaneous representations or of conduct of parties may he 
admitted, not for the purposes of proving any oral agreement, contradicting, 
varying, adding to or substracting from the terms of the document but for the 
purpose of proving that the parties understood that the document was not 
intended to operate at all as a sale-deed though in form it bore that character. 
Mr. Justice Heaton’s observations in Krishna, Bai v, Ramafi) seem to suppoit 
this view. 

In this view of the law on the subject I find that there are ample materials 
in this case to hold that the document was not intended to operate as a sale* 

The witnesses for plaintiff, Exhibits 58 and 59, state that the sale transaction 
was only colourable and that the parties understood that the sale-deed in reality 
represented a mortgage. Even apart from this evidence, about the admissi- 
bility of which there may he yet some question, I think there are circumstances 


E) (1900) 8 Bom. L, R. 287. (3) (1900) 30 Bom. 426. 

m ( m $) SO Bom, 119. (4) (1900) s Bom* I»* R, 761 a 

<*> (1906) 8 Bom. L, B, 764. 
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which sliow that defendant No 1 understood that tlie sale-deed obtained by Mm 
was not to operate as a sale-deed. 

Firstly, there is the circumstance of tlie house and the land which had Been 
sold only £or Rs. 200, being really worth more than that. The hottse itself has 
beon conveyed by defendant No. 1 to defendant No. 2 for Rs. 200. The land 
would appear from the rent notes produced capable of yielding rent of Rs. 26 
to 40. This means that the land itself is worth Rs. 250 to 350. It is unlikely 
that property worth Rs. 400 to 500 was intended to be sold for Rs. 200 only. 

Then theio is the circumstance of the land and the house having continued 
in possession of the plaintiff ever since the sale-deed of 1836 till about 1902, 
that is, for 16 years. The khata of the land has been all along allowed to 
remain in plaintiff’s name. 

In rural parts of Deccan great importance is attached to the khata, and the 
omission to obtain a transfer of it from tbe vendor’s to the vendee’s name, in the 
absence of any satisfactory explanation, may be taken to be an indication of the 
ownership of the land not having been understood to have passed to the apparent 
vendee. 

It is further significant that the assessment receipt books, Exhibits 51 and 52, 
show that during 1886 to 1891, that is, for 5 years after the deed of sale, the 
assessment was paid by the plaintiff. The receipt book for the years 1891 to 1897 
is not in existence. The plaintiff says he has paid the assessment for those 
years also. Defendant No. 1 has got accounts. He has produced extracts of 
them. They do not show that the defendant Xo. 1 has paid the assessment for 
those years. It is not also explained by defendant Xo 1 why plaintiff paid 
the assessment for those years, and why defendant Xo. 1 did not credit to 
plaintiff in those years the assessment paid by him for defendant’s land* The 
payment of one year, that is, of 1896, is accounted for. It is provided in 
Exhibit 43 that plaintiff should pay The assessment for that year. But rent- 
notes Exhibits 37, 41 and 12 which are for the years 1889, 1890 and 1891, do 
not stipulate that plaintiff should pay the assessment for those years, yet the 
assessment for the years is paid by plaintiff. This could be only on the 
assumption that plaintiff was regarding himself as the owner of the land in 
spite of the deed of sale, 

Lastly, the most significant fact is the following. From the extracts of 
accounts produced by defendant Xo. 1 it appears that hr Exhibit 77 an item of 
rupee 1 annas 8 and in Exhibit 89 an item of Es. 5, Ee. 1 and of Rs, 21 
annas 13 are debited to the plaintiff on account of outlay on improvements or 
watching of crops. If tbe plaintiff was only a tenant the outlay of Rs. 21 
annas 13 made for removal of weeds from defendant Xo. 1’s land would not in 
defendant Xo. l’s account be debited to plaintiff. This furnishes an almost 
unanswerable argument for bolding that defendant Xo. 1 understood that the 
sale -deed was not to operate as a sale* deed at all. 

All these facts prove that the plaintiff is entitled to an order relating to the 
sale-deed to the effeet that the sale*deed was not understood by the parties to 
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operate as a sale-deed transfer] ing the rights of ownership from the plaintiff to 
the defendant No. 1. 

The District Judge agreed with these conclusions and decreed 
the suit in plaintiff's favour. # 

The defendant No, 1 appealed to the High Court. 

K G. Apnhja for the appellant. — The oral agreement contra* 
dieting, varying, etc., the written contract cannot be proved : see 
section 92 of the Indian Evidence Act (l of 1872) ; Balhshen 
j Das v. Legged* Here fraud or misrepresentation is neither 
alleged or proved. The cases relied upon by the lower Court 
are all eases where one party induces another to enter into a 
transaction by representations, etc., and who but for such repre* 
sentation, etc., would not have entered into it. 

K* II. Kelhar for the respondent.-— -In this case the District 
Judge has found that there was an agreement to recover the 
property : and on remand, the Subordinate Judge has found 
that the sale-deed was not understood by the parties to operate 
as a sale-deed. These findings must mean that the defendant 
had represented to the plaintiff that the transaction was not to 
be enforced and on the faith of such representations or 
inducement the plaintiff passed the deed in question. See 
Pertab Cfomder Ghose v. Mohendra Pwrhmt ^ . 

Chandavarkab, J. :~The learned District Judge has found 
upon the evidence that there was between the plaintiff and the 
first defendant an oral agreement, at the time the formal sale 
transaction was arranged, to reconvey the property on payment 
fey the latter of Rs. 200 ; and he has held that the said agreement 
is a fact which, under the proviso to section 92 of the Indian 
Evidence Act, entitles the plaintiff to have the sale-deed executed 
by him in favour of the first defendant set aside and to recover the 
property on payment of Rs* 200. In support of this view the 
learned District Judge has relied on two decisions of this Court : 
Kesliavmo v. Baycffl and Abaji v* These decisions 

followed PeHab Chunder Ghose v* Mohendta PurkaU^h In this 
last case the facts were that the plaintiff therein had induced his 

(1899) L» B. 27 X. A. (3) (1 900) 8 Bom. L. E. 287. 

' <*> (X889) I*, B, 16 1 A. 233* W (1906) 30 Bom. 426. 
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tenants to sign certain kabulayaU by representing that certain 
stipulations therein, to which they had objected before signing, 
would not be enforced. It was held that that u statement of the 
effect o£ the law was a misrepresentation/* Their Lordships 
said : — 
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“ Where one paity induces the othei to contiact on the faith of representa- 
tions ma le to him, any one of which is untrue, the whole contract is, in a 
Court of equity, considered as having been obtained fraudulently* If such a 
repiesentation had not been nude the tenants might have lefused to sign the 
kabulayat. 3?uithei, if theie is any stipulation in the habulayat which the 
plaintiff told the tenants would not be enforced, they cannot be held to have 
assented to it, and the Habulayat is not the real agieement between the parties, 
and the plaintiff cannot sue upon it.” 

The facts in the present case before us are entirely different. 
The plaintiff has never alleged either in his pleadings or in his 
deposition that he was induced to sign the deed of sale executed 
by him under any misrepresentation* His case throughout has 
been that by the agreement of both parties the transaction 
between them was reduced to writing as one of sale of the pro- 
perty to the first defendant with a contemporaneous oral agree- 
ment that it should be treated as a mortgage. That was his 
allegation in the plaint and that is what he and his witnesses, 
relied upon by both the Courts below, state in their depositions. 
To this state of facts neither the proviso to section 92 of the 
Evidence Act nor any of the decisions above cited, applies. There 
is no element of fraud, or misrepresentation or failure of consi- 
deration or the like in them to render the deed of sale invalid. 
Mr, Eelkar, the learned pleader for the respondent, in supporting 
the decree of the Court below, has argued that the first defendant’s 
promise to enforce the deed of sale as a mortgage and his refusal 
now to abide by that promise, amounts to misrepresentation 
and brings this case within the principle of the Privy Council 
decision above mentioned. But that is not an accurate way of 
stating the principle. What their Lordships laid down is that 
where one party to a contract does not agree to any of its 
stipulations and the other party induces him, not indeed to agree 
to it, but to its formal insertion in the written contract, by 
representing that the stipulation in question would be in reality 
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treated by him as a dead letter, it cannot be enfoiced, because 
the party induced had never assented to it, and its inclusion 
in the written contract was the result of misrepresentation. It 
was the result of a misstatement of the intention of th$ party 
inducing, and such a misstatement is one of fact and an action 
of deceit may be founded on it . Edgington v. Fitzmavmce&h 

In the present case there was no inducement of one party by 
the other ; no want of assent at any time on the part of the 
plaintiff to the execution of a deed of sale and no misstatement 
of his intention by the first defendant which led the plaintiff 
to sign the deed of sale. According to the finding of the 
District Judge, and indeed according to the plaintiff's own pleadings, 
both parties from the beginning arranged the terms by mutual 
agreement; there was no misleading of the one by the other ; 
and the intention to treat the deed as a mortgage rather than 
sale was not due to any misstatement by the first defendant. 
Such a ease is governed by the decision of the Privy Council in 
Balhishen Das v. Eegge^K 

For these reasons the decree of the District Court must be 
reversed and that of the Subordinate Judge restored with costs 
throughout on the respondent (plaintiff). 

Heaion, J.:— -It is now well understood that a contemporaneous 
oral agreement to vary the terms of a deed should not be allowed 
to be proved, for the purpose of varying or adding to the 
terms of a deed ; that is, where, as in this case, section 10A of 
the Dekkhan Agriculturists' Relief Act does not apply. In this 
case, however, the only circumstance established by way of 
invalidating the deed, is proof of such an oral agreement. I 
cannot find from the judgments of the lower Courts that anything 
else is established. It is not found explicitly, or even, so far as 
I can see, impliedly, that the sale-deed did not represent the real 
agreement between the parties. If that had been found then the 
deed would have been invalidated: see Navallai v. Sivubai®. 
What is found is that there was a sale-deed which both parties 
understood and considered to be a contract between them and 

a> <18S5) 29 Oh, B, 459. (2) (1899) L, R 27 I. A* 58. 
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that by an oral agreement a subsequent reconveyance was provided 
for. The District Judge proceeded quite correctly in his order 
framing issues for trial* and had in mind what it is essential to 
remember in cises of this kind, viz., that a sale-deed cannor be 
construed as or converted into a mortgage-deed (that is where 
section JOA of the Dekkhan Agriculturists 3 Relief Act does not 
apply) but that the person who executed the sale-deed may show* 
if he can, that the sale-deed did not represent the real agreement 
between the parties ; or for some other reason is of no effect, Thib 
the plaintiff was allowed an opportunity of doing* but as indicated 
above it has not been found that he succeeded in doing it. There- 
fore* I agree that the decree of the first Court must be restored. 

Decree reversed* 

E. R, 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarhar and Me Justice Heaton » 

DAMODAR NANDRAM and others (original Dependants), Appel- 
lants, v. MANUBAI, Husband GOVINDKAO PAUL (original 
Plaintiit), Respondlnt.* 

HeWchan Agriculturists Belief Act ( XVII of 1879), sec . 2f 
— Agriculturist — Definition — Interpretation . 

Section 2 of the Dekkhan Agiiculturists’ Relief Act (XVII of 1879) gives two 
definitions of the teim “ agriculturist *\ one in clause 1 and the other in clause 2, 

* Second Appeal No. 692 of 1907. 

f The Dehkhan Agriculturists’ Relief Act (XVII of 1879), section 2— 

Agriculturist M shall betaken to mean a person who by himself or hy his* 
servants ox his tenants earns his* livelihood wholly or principally by agriculture 
carried on within the limits of a district or part of a district to which this Act may 
for the time being extend or who ordinarily engages personally in agricultural labour 

Within those limits. 

*#•##*** 
2nd .— In Chapters II, III* IT and VI, and in section 69, the term <fi agriculturist” 
where used with reference to any suit or proceeding, shall include a person who, when* 
»uy part of the liability which foims the subject of that suit or proceeding was in- 
curred* was an agriculturist within the meaning of that word as then defined 
bylaw. 
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The Joini 3 r applies where a party to a suit is an agriculturist at the time the 
suit is filed hy or against him. 

The s 63 ond danse, which gives a special definition of the term ee agriculturist ** 
for tbe purposes of Chapters II, III, IT and Y I and section 69 of the Act, is 
not exhaustive but is merely inclusive and is hit m led for a special purpose. 

The decision in Mahadev Narayan Lolchande v. Vinayah Gcmgadhar 
Purandhare(l) does not lay down the proposition of law that a party to a suit 
is not entitled to the piivileges of an agucultuiist under the Dekkhan Agricul- 
turists* Belief Act, 1879, if he was not an agriculturist at the time the liability 
in question was incun ed, even though it may he that he was an agriculturist 
within the meaning of the fii st clause of section 2 at the time of the suit 

Second appeal from the decision of W. Baker, District Judge 
of Ahmednagar, confirming the decree passed by Gf. B. Laghate, 
Subordinate Judge of Shevgaon. 

Suit to redeem a mortgage. 

The mortgage was executed by Anandibai (mother-in-law of 
plaintiff) to one Kesuram (father of defendants) on the 26th 
March 1874. 

The plaintiff alleging that the mortgagees went into possession 
of the property dn 1S75 and that the mortgage-debt was satisfied 
out of the* profits they received, instituted this suit in 1904. 

The plaintiff was an agriculturist. 

The Court of first instance took an account of the dealings 
between the pannes as provided for by the Dekkhan Agricul- 
turists' Belief Act, 1879, and found that nothing remalned'due 
under the mortgage. The plaintiff's claim was therefore decreed. 

The lower appellate Court confirmed this decree on appeal 

The defendants appealed to the High Court. 

D. Ji. Paivardhan , for the appellants* 

K . II* Kelhar , for the respondents* 

Chanjdav abkar, J. : — The lower appellate Court has found 
that the respondent is an agriculturist and on that footing lias 
taken the accounts of the mortgage transactions concerned in 
this case. But it is contended that the finding as to the status 
of the responlent is erroneous in law, because the Act applies 

m (1000) 33 Bom m. IX Bom. L. B. 721# 
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only to a person who was an agriculturist when the liability in 
dispute was incurred* Reliance is placed in support of that 
contention upon the judgment of this Court in the case of 
Mahadev Karajan v. Vinagah Gcmgadhat^K That decision 
applies to a state of facts different from the present and lays 
down no such proposition as is contended for* Section 2 of 
the Dekkhan Agriculturists 5 Relief Act gives two definitions 
of the term “ agriculturist one in clause 1 and the other in 
clause 2, Where a paity to a suit is an agriculturist at the 
time the suit is filed by or against him, the former clause 
applies* That is the case of the respondent before us. In the 
decision above cited the facts show that there it was admitted 
that some of the defendants were not agriculturists at the time 
of the suit, so that their case did not fall within the purview 
of the provisions of the first clause of section 2 of the Dekkhan 
Agriculturists 9 Relief Act. But they sought to bring their 
case within the second clause, which gives a special definition 
of the term agriculturist for the purposes of Chapters II, III, 
IV and VI and section 69 of the Act. The definition given in 
the second clause is not exhaustive, but is merely inclusive and 
is intended for a special purpose. The defendants in that case 
wanted to have the benefit of that special definition. It is with 
leference to that contention that the learned Judges who were 
patties to that decision held that the case of those defendants 
did not fall within the second clause. They never intended to 
lay down the proposition of law which is now contended for by 
the learned pleader for the appehant before us that a party to 
a suit is not entitled to the privileges of an agriculturist under 
the Act if ho was not an agriculturist at the time the liability 
in question was incurred, even though it may be that he is an 
agriculturist within the meaning of the first clause of section 2 
at the time of the suit* 

We confirm the decree with co^ts* 
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Decree confirmed* 

m B. 
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APPELLATE CIVIL. 


Before Mr . Justice Clicindavarhar and Mr . Justice Heaton. 

YINA.YAK TAMAN PAEANJPE (original Plaintiff), Appellant, tr. 
ANANDA talad EAMJI (original Defendant), Respondent.* 

Limitation Act (XY of 1877), Article 179 , clause 4— Decree— Execution— 
Ltsp-in-aid of execution — Applications for execution presented by assignee 
of decree-holder Dismissal of the application for non-production of 
assignment deed . 

_ A iecrea on the 12th October 1894 and an application to execute 

it was made by the decree-holder on the 16th August 1897. The process fee net 
having been paid the application was struck off. The second application to 
execute the decree was presented on the 16th August 1900 by the assignee of the- 
decree-holder ; but as he did not produce the assignment the application was 
struck off on the 27th October 1900. The third application was presented by a 
muMiyar of the assignee on the 11th August 1903 ; but as neither the assign- 
ment nor the mukjityamama was produced it was struck off on the 9th Octo- 
ber 1903. The same muHtyar presented a .fourth application on the 19th 
December 1905. A notice was issued to the judgment-debtor under section 
.48 of the Civil Procedure Code (Act XIV of 1882) and the application was- 
disposed of, the decree-holder agreeing to accept a payment of Es. 45 from 
the judgment-debtor. On the 11th December 1906, the fifth application to 
execute the decree was filed. The lower Courts holding that the second and 
thml applications could not bo regarded as applications for execution made in 
accordance with law, dismissed the fifth application as barred by the law 

Held, that the present application was not barred, for the non-production of 

the muJchiyarnoma and the assignment did not prove that they did not 
exist m fact. J U£ * 

Abdul Majid v. Muhammad Faizullah<X), followed. 

SECOND appeal from the decision of F. J. Varley, District 
Judge of Ahmednagar, confirming the decree passed by G. B 
Laghate, Subordinate Judge of Shevgaon. 

Proceedings in execution. 

(] ? n p* °!f 0ber 1894 a decree was passed against the 
-defendant Chnna Kamji for Es. 200, which was made payable in 
four yearly instalments of Es. 50 each. PJ 

* Second Appeal No. 46 of 1909. 

(I) (1890) 13 All. 89. 
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The first application to execute this decree was presented by 
the decreed older on the 16 th August 1897. Process fee not 
having been paid the darkhast was struck off. 

The decree was then assigned to the appellant,, who applied to 
execute it on the 16th August 1900* The deed of assignment 
was not produced j and the application was struck off on the 
27th October 1900, 

The third application to execute the decree was filed on the 
11th August 1903, by a muhhtyar of the appellant. This dar - 
Miast also was struck off as the assignment and the muMityar- 
nama was not produced. 

On the 19th December 1905 the fourth’ application was 
presented, Motice was thereupon issued to the judgment-debtor 
under section ^48 of the Civil Procedure Code of 1882. The 
decree-holder agreed to receive Rs. 45 from the judgment-debtor ; 
and the application was accordingly disposed of. 

On the 11th December 1906, the present application to execute 
the decree was filed. 

The Subordinate Judge dismissed the application as barred by 
the law of limitation. His reasons were expressed as follows : — 

We have to see whether there is any darkhasi presented by the right party, 
between the second darkhast of 16th August 1900 and the- present darkhast 
of Hth December 1906. The answer is that there is no darkhast presented in 
accordance with law, in this intervening time. 

The darkhast of Hth August 1903 was not presented by the right party. 
Therefore the last preceding darkhast, although entertained and ordered to be 
proceeded with, was barred by limitation counted from the darkhast of 1900, in 
which also the right to apply does not appear to have been proved, the 
darkhast of 1903 being not one in accordance with law. If the last preceding 
darkhast is barred for the above reasons, the darkhast under consideration is 
also barred. 

I therefore hold that the present application is barred by limitation under 
article 179 of the second schedule of the Limitation Act. 

On appeal, the District Judge arrived at the same conclusion. 
The grounds of his decision were expressed as follows : — 

The cases quoted by appellant’s pleader (DaMchand Blmdar v. Bai 
JShivkorO) and Nepal Chandra Sadookhan v. Amrita Lall Badookhan $)) 

(X) (1890) 15 Bom. 242, (2) (1899) 26 Cal, 888, 
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presuppose flbat the Court was moved bp an authorised person. It is admitted 
that no inuhhtyarpatra was filed in the dar&hast No. 3, and the previous 
assignment has not been proved under section 23:', Civil Procedure Code. 
It is contended that it is open to the transferee to prove that he is entitled 
under his assignment (Baliitim Dm v. Bedmati 1 WW) at any stage, hut the 
facts m this case appear to have been materially different. If no muMtyar- 
patra was filed in darkhast No. 483 of 1903, it is impossible to hold that it was 
an application m accordance with law. Nor has any authority been cited to 
show that a Court is precluded from giving effect to a defect of this nature at 
2 ij tune, and that it is bound to notice only the darhhasi before it. 


The plaintiff appealed to the High Court. 

P. P. Khare, for the appellant The lower Courts have held 
that the second and the third applications were not made in accord- 
ance with law, simply because the assignment and the mukhtyar- 
nama were not produced. In this they were wrong. See Abdul 
Majid v. Muhammad Faizullah® and Abdul Kureem v. Chnkhun ( 3 >. 

B. W. Pilgankar, for the respondent :-The intervening appli- 
cations Nos. 2 and 3 are not made in accordance with law. The 
deed of assignment and the mukhUjumama not having been 
proved, the applications cannot be regarded as having been 
presented by a proper person. See Balkishen Das v. Bedmati 
Koer t Eafizuddin Chomllmj v. Abdool Aziz® ; and Chailar v 
Neioal Singh®. ' ’ 


The case of Abdul Majid v. Muhammad Familial® does not 
apply because here the finding of fact is that the assignment and 
the mukhtyarnama were not proved. 


Chanda VARKAR, J. The facts material for the purposes of the 
points of law raised in this second appeal are shortly these A 
decree was obtained on the 12th October 1894, by the assignor of. 
the present appellant. On the 16t,h August 1897 the first dar- 
Masi for its execution was presented by the decree-holder himself. 
But as the process fee was not paid, it was struck off. The second 
darkhasl was presented on the 16th August 1900 by the present 
appellant, but it was struck off on the 27th October 1900 on the 


0) (1892) 20 Cal. 388. 
m (1880) 13 All. 89. 


® (1879) 5 C. L. B. 253. 
W (1893) 20 Cal. 755. 

® (1889) 12 All. 64, 
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ground that the assignment, not having been produced, wa^ not 
proved. On the 11th August 1908, a person calling himself the 
mulhfynr of the assignee presented the third dork /last But as 
neither the mvkldyarnawa nor the deed of assign-inerit was 
produced it * as struck off on the 9th October 1903, The fourth 
dathkad was presented by the same mukhtgar on the 39th Decem- 
ber 1905. A notice was issued to the judgment-debtor under 
section PAS of the Civil Procedure Code then in force. He not 
having appeared, the dark hast was disposed of. 

Both the Courts below hare held that the present darklnut 
is barred by the law of limitation, because the second and 
the third darkhads cannot be regarded as applications for 
execution made in accordance with law. We cannot agree with 
that view. Ihese two darkhus/s were disallowed, not because 
the persons who made those applications were not competent to 
make them, but merely because they did not produce evidence 
to satisfy the Court that there was an assignment and that there 
was a mukldi/aruama* But from the non-production of these it 
does not tollow that the assignment and the nmkhfga^nama did 
not ex is" in fact then. It has been held in Abdul Majid v. 
Mibhamvmd ]Jai%>dialS l \ under similar circumstances, that the 
application of a party fertile execution of a decree is a step* in-aid 
of it, though he fails to produce evidence to show that he 
had a right to execution- See also Ahhd Kureem v. GhrMun 
Neither of the lower Courts has found in the present case 
whether the assignee was in fact an assignee, at the date of his 
application and was compel ent to make it*, nor has it decided 
whether the mnMfgaroi the ass’gnee was mulch tj/ar in fact on 
the 11th of August 1903 when the third da} Mas t was preserved. 

We, therefore, reverse the decree ox the Court below and 
send back the day Jehad to be dealt with according to law with 
reference to the observations herein. Costs to abide the result* 

Decree reversed . 

it, E. 

w {1893} 13 AIL SO, {2} (1879) 5 C, L, R. 253. 
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ORIGINAL CIVIL. 


Before Mr. Justice Chandavarkar and Mr. Justice Batchelo £. 

RAGHUNATHJI TARACHAND, A Pibm (Appellants and Defend ants) v. 
The BANK of BOMBAY* (Respondents and Plaintiffs). 

Hindu law— Hindu family firm— Trade-Manager passing promissory notes 
in the firm’s name without am/ advantage to the firm— Minor coparcener— 
Liability of minor coparcener in suit on promissory notes. 

One II. persuaded. N. who was the only adult male member of a -joint 
Hindu firm carrying on an ancestral trade to sign certain promissory notes in 
the name of his ancestral firm. N. signed the notes without the knowledge of 
the other member of the firm and without any advantage to the firm. The 
notes were subsequently endorsed by H. to B. who advanced monies on 
them to H. 


On a suit by B. to recover the amounts due on the notes from N.’s firm K. a 
minor coparcener, pleaded that he was not liable. ' 

Held, varying the decree of Heaton, J , that the minor’s share in the firm was 


Per Csanda YABXAS, J. : -Under Hindu law a joint family, which carries 
on a trade handed down from its ancestors becomes a trading family ; trade 
being one of its Mackaras (duty or practice) it, attracts to itself all the 
necessary incidents of trade. 

. Tlie ru, < ° IIul ^ u law tbat contracted by a managing member of a 
joint family are binding on the other members only when they are for a family 
purpose is subject to at least one important exception Where a family carries 
on a business or p.ofession, and maintains itself by moans of it, the 'member 
whq manages it for the family has an implied authority to conlract.dobts for its 
porposos, and the creditor is not hound to inquire into the purpose of the debt 
in order to brad the whole family thereby, because that power is necessaiv for 
the very existence of the family. ^ 


wiiore a minor is a coparcener 


m a 


- ' “9 share in the family 

property is liable for deb's contracted by his managing coparcener for any 

family purpose or any purpose incidental to it. If the family is a tracing firm 
the same rule must apply with this difference that the terms family „ Se 0 ’ 
purposes incidental to it must have given way for the expression tradina 
pwpose or purpose incident d to it having regard to the nature and objects of 
, the family business. The circulating of a negotiable instalment is in the case 
of a joint famdy, trading as a firm, necessary for its existence and its purposes. 

* Original Suits Nos. 60 and 90 of 1908. Appeal No. 28 of 1908 , 



7 


VOL. XXXIV.] BOMBAY SERIES. 

The minor’s share is therefore bound by it since it constitutes an obligation of 
the firm. 

Per Batobslob. P * : — In establishing the legal relations of a joint firm the 
Courts treat it as a kind of partnership and apply the principles of that law. 
The test to be applied in cases of this Icind is rather the apparent authority of 
the manager than the actual necessity of the family, for while there is no 
absolute necessity for the family to trade at all, when once the family trade is 
admitted, all usual acts done in the normal course of carrying it on may bo 
considered necessuiy to the trade. 

There were two Summary Suits filed by the Bank of Bombay 
on two promissory notes or Hundis against the firm of Raghu- 
nathji Tarachnnd in the name of which the notes were made 
and by whom they were dishonoured and the heirs of the person 
by name Hirabhai Ghellabhai to whom or to whose order the 
notes were payable, who endors *d them to the Bank of Bombay 
and obtained money from the Bank. 

The latter defendants did not appear. The first defendant 
obtained leave to defend and pleaded in substance that, 
though the notes were signed by one Narottam, the son of 
Gordhandas, who was the only son of the original founder of the 
firm Raghunath, yet that Narottam had no authority to sign with 
the name of the firn:, and did not sign them for the firm \ that 
the notes were signed by Narottam only when entreated by 
Hiiabhai j that he received no consideration and did not know 
he was incurring any liability $ that they were obtained by fraud 
and that the Bank through their agent had notice of the fraud. 

The firm of Raghunathji Tarochand was the name of a firm 
belonging to a Hindu family, of which Narottam was the only 
adult inale member. The two notes sued on were signed by 
Narottam in the name of the firm. 

Heaton, J«, found inter aha that the notes in question were 
signed by the firm of Raghunathji Ta-rachand ; that the firm of 
Raghunathji Tarachand was a joint family firm ; that Narottam, 
at the time he signed the notes, was the manager of the joint 
family firm ; that the making of the notes was a clandestine 
transaction in fraud of the firm of Raghunathji Tarachand, and 
that 'the making of the notes was neither in the course of the 
business, nor in the interest of, nor. in any way connected with 


73 

1909. 


Raghtt- 

KaTHJJ 

Taeachaed 

v» 

The Bank 
op Bombay. 




THE INDIAN LAW REpOBTd [VOL. XXXIV. 


74 




lUmnu 
na i nji 
VMiACnAhD 
V 

The Bank 
cr Bombay. 


the atrairs o i the Hi », Lot that the joint family film was 1 able 
nuclei the noito sigmd hj its manager. 

The Court parsed a dteiee against the fiim of liaghunathjt 
Taiadhan i and against the second diitndtiio the upiest ntatne 
of Ilnabhai Grhelhbhai to the extent of the tun js of Ilirabhai 
ChUlabhai which had come to then hands. 

The defend int fiim of Raghunafchji Taiaclimd appealed. 

Hades (with him Tads hah) for the appellants, 

Lowndes with Strang man 9 Jdv°tale-QeneraL and Imeradihj foi 
the lespondents, 

CliAMJlVARKU , J. .“The facts ot this case, mateml for tlm 
purposes of this appeal, aie undisputed and may be shortly 
sta*c»I ■ 

One JJighuuathji Tnaohaud stalled * firm m Bombay in that 
name for can 3 mg 01 ommcs:> m cloth. On Ids death in i JO \ his 
son Govaiah indas continue 1 the busine *■. Govauli andas having 
died in Ma ch ** 90 1 , leaving his widow Par' at bai, two minoi sons 
Kaiofctam and Keshivlab and live dangh<ers, the cloth business 
was canied on foi «-ome time h\ the Mu mm of the fhm undoi the 
ouleis of the widows When Naiottam came of age, he looked 
alter the bu mess. Naiottam was a mend of cue Ilnabhai 
Ghdlabhai, a pc ail me' chant, who lud be n in the habit of getting 
etheis i:> (haw promissoiy notes m his fa\oui for the purposes 
of his business and n< O ofiating them. Towaids the end of 1907 
the fi lends, w ho had so accommodated him, ba\ mg refused to 
give notes in tint wiy ai y fmthei, lihalhai peisi aded Narottam 
to sign tin piomissoiy notes now m dispute and two mere in the 
mine of Ids ance-tr d fum, Raghu ivnji Ttraehand. Narototm 
signed them without the knowledge of his 111 >thor and of i is 
Mumm and without any advantage to his own fum. The" notes 
were endorsed by Ilnabhai to the Bank of Bombay, who there** 
upon advanced moneys to the formei , 

The RGtoe having been dishonoured, the suit was brought by 
the Bank to recover the moneys of the two notes from the firm of 
Haghunathji Tarachanch The first point made before us in sup- 
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po* t of tins appeal from Heaton J.V tie erec So of apuiely technical 
character. It is uigf d that the suit was wrung j hi ought against 
the linn Rag I unathji Tuiachand, ami tbit, having ugard to the 
Rub s ot this Cou»t, it sh mid h vt be en hie 1 agaii st tt e indivi- 
dual^ e instituting the firm, St c ion 178 of the old Co It of Ci\il 
1 roceduie, replaced by section 99 oi the new Code, is a sufficient 
answer to tin objection. It provides that no cleciee shall he 
nwerstd oi modified in appeal for error or irregularity not 
affecting the merits of the case oi the jurisdiction ot the Court 
which i asset! the dtuee. 
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The second po nt mged is conceded by Mr. Lowndes, counsel 
for the respondent. Heaton, J , ha* civen a decree against the 
firm liagh unathji Tatachand, and the result ot that is a per-onal 
deeiee against the niuor Keshavlal, who is a partner in the firm, 
eui tling the Back to attach and sell in satisfaction of the 
decree any pi opeity of the minor apart fioni his share in tie 
firm. Mr. Lowndes agr es that the decree g res iuither than the 
law w an ants and must be modified accordingly. 

I he really inipoitant question argued in tins a f peal is as to 
the liability of the minor in respect oi his share in the film. It 
is conceded bv the learned, counsel for the respondent that the 
notes in lispute w ei e gh cn l»j JSaiottun in fraud of his firm. 
Heaton, J., ha* iouncl on the e\idei co that the plaintiff' Bank are 
indorsees ior \alue in good Jai 7i } and that finding is not impugned 
on appeal At the same time it is clear and conceded by Mr. 
Lowndes that the Bank had made no inquiry as to the eonstitu- 
tion of the firm and the purpose oi the liability. 

On 11 ese facts the argument for the appellant is, shortly, 
this : The defendant firm is not a pattner&hip in the legal sense 
of the term, because it consists of the membets ot a joint family, 
governed not by the Indian C ntract Act, but by the Hindu law. 
Those members were copaiceners, who carried ui an aneestuil 
trade in the name of the family firm Their relations whether 
infer so or with the outsit le world, must be regulated by the rules 
of Hindu law applicable to the joint family system. One of 
those rules is that laid dow a by the Judicial Committee of the 
Privy Council in the leading ease of Hnmom anpmmd v. 
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Mumrnat Babooee Mnnraj Koonmree W. There it was held that 
no debt contracted by the managing member of a joint family, 
consisting among others of minor coparceners, can bind the 
minor members, unless it was for some family purpose, or unless 
at least the creditor is able to prove that on proper enquiry he 
honestly believed that it was for such purpose. 

Applying that rule to the facts of the case, it is urged that the 
Bank are not entitled to a decree even against the share of the 
minor Keshavlal in the family firm, since the promissory notes 
in question were given by the other paitner, Narottam, in fraud 
of the firm, and the Bank had made no enquiry as to the necessity 
for, or purpose of, the notes before becoming indorsees for value. 

The reason of the rule that putners in trade have authority, 
as regards thiid persons, to bind tho firm by bills of exchange 
or a promissory note is stated in Tudoi’s Selection of Leading 
Cases on Mercantile and Maritime Law (3rd Edn., p. 477) to bo 
that, in the case of mercantile partnerships, the circulating of 
negotiable instruments is necessary. The drawing and accepting 
of bills and the giving of promissory notes is “ part of the ordinary 
course of such a partnership, 55 because, having regard to its 
nature, that power is essential and is incidental to its purposes : 
see the judgment of Cockburn, C. J., in Nicholson v. Iiirhtts (2 K 
The rule has been adopted and enforced in the case of trading 
partnerships in the interests of trade and the necessities of 
commerce, and has become a rule of the trade. 

It is true that neither any Smriti nor authoritativ e commentary 
on Hindu law expressly recognises any such law with reference 
to a joint Hindu family carrying on a trade in the capacity of a 
firm or to any other trading firm. But it follows, I think, from 
eeitain general principles laid down by some of the Smriti writers 
and their commentators that, where such a family embarks on a 
trade for the purposes of its livelihood, it is bound by all the 
rules and laws applicable to that trade. 

According to Hindu lawgivers, from Manu downwards, traders 
formed a part of the Hindu polity, and the profession of trade 
w$£ meant for the third and last of the twice-born castes, namely, 

W (1658) 8 Moo. t h 503. TO (i860) 2 B. & B, 407 at p. 523, 
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Vaishyas. The Brahmins and the Kshatrias were allowed to 
trade only in case of necessity and in times of distress. There 
are special rules laid down for traders. Where a caste or a joint 
family "takes to trading and that is handed down from one 
generation to the next and so on, it is called a trading caste or a 
trading family and trade becomes its duty or practice. In 
that case the duty or piactice is called hdachauL The Smriti 
writers and the commentators all lay down the injunction that 
the king should see that inlaeha>u } meaning the duty of every 
family or caste, is properly preserved. [See Smriti No. 843 of 
Yajnyavalkya in the Acharadhaya of the Mitakshara, Moghc*s 
3rd Edn., p, ICO,] 

These preliminary considerations of Hindu law must be borne 
in mind at the outset in the present case, because, in my opinion, 
they show that a joint family, which carries on a trade handed 
down fiom its ancestors, becomes a trading family; trade being 
one of its lulachauis it attracts to itself all the necessary 
incidents of trade. The members of such a family may indeed 
not be partners in the strict sense of the term because their 
relations inU) se aie those of coparceners. But the definition 
given of partnership both in the Vyavah&ra Mayukha and the 
Mitdkshara is that where several persons, such as traders, etc., 
carry on business jointly it is so mllniga samn hammy ix , partner- 
ship. Vijuaneshvara uses the same expression, 5 ambhvya 
mmnthanam , ue , partnership, in explaining Yajnyavalkya's 
smriti relating to an undivided family. The smriti is that “ if 
the common stock be improved, an equal division is ordained,*’ 
On this Vijuaneshvara* s gloss in the Mitikshara (as translated 
in Stokes's Hindu Law Books) is:— “Among unseparated 
brethren, if the common stock be improved or augmented by any 
one of them, through agriculture, commerce or similar means, an 
equal distribution nevertheless takes place ; and a double share is 
not allotted to the acquirer." (Stokes's Hindu Law Books, 
page 390, s 31.) 1 his translation, I venture to think, does not 

bring out the force of the original. It ought to be as follows:— 

“ If the common stock of undivided brothers be collectively 
augmented in partnership for (the purposes of) agriculture, trade, 
or the like, by one of them, the partition shall be equal and a 
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double share shall not be allotted to the person augmenting 51 
The gloss -hows that copaiceners m a joint family beco tie 
putnus, when tiny trade m union I siy it Miows tl at bee rase 
Yijnaneshvcuo speaks of their muon in that respect a* wnhhuya 
sum t* anaw, wh eh is als) the expression used m his % hapter 
on Paxtnei^lnp at p, 2o3 of Moghe 5 ^ 3rd Edn. 

There is a Smnfci of Biihaspaci, according to which companie 
of tradesmen s( should adjust iheir disputes according to the 
rules of their own profession. 5 ’ (Saeud Books o£ the East, 
Yob Pait I p 2SI, pan 26). JSilakantha in his V^aval dm 
Mayukha cites Bhtigu as ordaining that “ traders, cnlthatcis 
of hud and ai tisans n ust be nit.de to pay 15 (their debts), ^ac- 
cording to the custom ot the country r (M radlilrs Translation, 
p. 10).) Th it include mcrcrntrle usage r i he same commentator 
cites \ r jasa as laving down th it f£ the decision of a dispute among 
merchants. ... is itxp ossMle to be made by others ( ie 
pusons of oilier pel suasions) \ but it should be caused to be made 
by those who know those pu suits’ 5 (Man ihk\ Yi tnsl ifci n, 
p. 8.) The icrson of this must be tint it n m rchmts alone who 
know be^t what the rules of their ptoiessim, adopted m the 
interests of trade, are. The nn >lic itio r n thx such iu1l> mu t 
be foil iwtd in the mb rests < £ ti ole N iwb re is it stated that 
these mles do n t apply to a jo nfc fun h enrung on a tra le as 
its InlathiTu ot hmil> busmes 3 mer*J\ h cause it occupies also 
the status of a j >int family. It then our Couits hi eh Id that* 
in the interest » ot c mmiervc, o ie member of a trading firm has 
power to bind the other m mbeis, wheth r they be minors o. 
adul s by m ans of a negotiable instrument gnen m the na nt of 
the film in favour of* a loud Me holder for valu 9 and if that rule 
has become a necessary incident of that tia le, or fart of its 
mechanism, the authority of the texts above-cited supports the 
vhw that all members of the fLm aie bound by a promisst ry 
note given by one of them in the name of the firm. 

The rale of Hindu law that deb's contracted by a managing 
member 6f a joint family are binding on the other members 
tidy when they are for a family purpose, is subject to at least 
one important exception. According to a text of Yajnyavalkya, 
* among herdsmen, vintners, dancers, washermen, and hunters, 
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the husband shall pay the debts of his wife/ 5 and the reason 
is stat* 1 to be that “ the hvelihoo 1 of the fam ly depends ” upon 
the wife* [Man Uik’s Ti mslation of the Vyava Infra May ok ha, 
p. 114, 11. 35 & BG ] In his gloss upon this text Vynaneshvara 
in the Mitakshara points out that the reason assigned in the 
text for this exception show-, that the lule applies to similar 
cases. Aparaikah) states that this is an exception to the general 
lule relating to families. Balambhatta (2> in his commentary on 
the Mtakshira points out that the specified cases in the text 
are not exhaustive but illustrative and that the principle applies 
to all alike— Brahmins and others similarly situated. That is, 
the teim ‘ wife’ m the text stands for the larta or manager of 
the family and the terms ' herdsmen, etc./ stand for its members 
carrying on a family business. Fiom this text it follows that 
where a family carries on a business or profession, and maintains 
itself by means of it, tne member who manages it for the family 
has an implied authority to contract debts for its purposes, and 
the creditor is not bound to inquire into the purpose of the debt 
to bind the whole family thereby, because tl at power is 
necessary for the very existence of the finally. Whether the 
debt was contracted for the piupose of the family profession or 
not, it binds the members. 

And this is substantially in accordance with the dictum in 
Rfi'uil %t Thalia nchis Lahhmichanl Munuaiii W, where it was 
said at page 5- : —A minor, who is a member of a joint Hindu 
family cariyingon an ancestral trade as a firm, is bound by sudi 
acts as are necessarily incident to the carrying on of a trade. 
According to the law merchant, the drawing of a bill of exchange 
or the giving of a promissory note is a necessary incident of the 
cai lying on of trade. The dictum m Rmlal v. Lallmichand <?>, 
strictly speaking, was not neeessaiy for the put poses of its actual 
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decision, And the decisions of the Calcutta High Court in 
Johurra Bilee v, Sreegopal Muse? ^ and Btmola Bossee v. 
liohm Bossee (2) and Scthralhai v. Maganlal h> which 
Bamlal v. laJchnicliand is approved and followed, do not 
exactly touch the point of law arising in the present case, 
I should have declined to act upon the dicta in these cases 
had I found no support for them in the Hindu law books, 
I am of opinion that they correctly express the Hindu law on the 
subject, having regard to the texts to which I have referred 
in this judgment. In Samalbhai Natlmlhm v. Someshvar &■> 
it has been held by this Court that a joint family carrying 
on business as a firm is not exclusively governed either by the 
principles applicable to joint families as such or by the Contract 
Act. It is, I think, a necessary inference from that decision 
that those principles will apply to such a firm only so far as 
they are not opposed to but are consistent with the necessary 
incidents of trade and the paramount interests of commerce. 

We have been asked by Mr. Raikes, in his argument for the 
appellant, not to apply this law to the facts of this case, because 
the law, so far as it has been applied to partnerships formed 
under the Indian Contract Act or to partnerships falling within 
the English law, has its origin in mercantile usage but no such 
usage was pleaded by the respondent Bank and indeed it could 
not be pleaded as the suit was filed as a summary action under 
the rules of this Court. The answer to this contention is simple. 
u The law merchant, it has been observed, forms a branch of the 
law of England, and those customs which have been universally 
and notoriously prevalent amongst merchants, and have been 
found by experience to be of public use, have been adopted as a 
part of it, upon a principle of convenience, and for the benefit of 
trade and commerce ; and, when so adopted, it is unnecessary to 
plead and prove them/ 5 [Broom's legal Maxims, 7th Edn., p. 705.] 

Then comes the question as to the nature and extent of the 
liability of the minor Keshavlal. We have been referred by 

' (0 (I$N t Cal. 470; (3) (1901) 26 Bom, 206. 

(3) (I860) '8 Cal. m <*) (1861) 1 Bom. H. O. K« Appx. li, 

( V- ■ : C r> ) <1880) 5 Bom. 38. ' 
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Mr, Raikes to the decision of the Judicial Committee of the 
Privy Council in Motion Bilee v. Dhurmodas Gtiose that 
a mino^is incapable of contracting. And he argues that section 
247 of the lncljan Contract Act is inapplicable here, because the 
minor is .governed by the principles of Hindu law. 

Assuming that it is so, what is the Hindu law on the subject ? 
Where a minor is a coparcener in a joint family, his share 
in the family property is liable for debts contracted by his 
managing coparcener for any family purpose or any purpose 
incidental to it. If the family is a trading firm, the same rule 
must apply with this difference that the term family purpose or 
purposes incidental to it must here give way to the expression 
trading purpose or purpose incidental to it, having regard to the 
nature and objects of the family business. The circulating of a 
negotiable instrument is in the case of a joint family trading as 
afimi, necessary for its* existence and its purposes. It is a 
necessary incident of the carrying on of the trade. Without it 
the firm could not gain credit in the market and prosper. The 
minor’s share is, therefore, bound by it, since it constitutes an 
obligation of the firm. This conclusion arises, in my opinion, 
from the principles of Hindu law with which I have dealt in 
the earlier part of this judgment. It is unnecessary, therefore* 
to invoke the aid of either section 247 or any other provision of 
the Indian Contract Act. 

For these reasons I am of opinion that the conclusion of law 
arrived at by Heaton, J,, is correct. His decree, however, goes 
further than the law warrants and must be modified by striking 
out the words <* against the firm o£ Raghunathji Taraehand” 
and substituting for them the words Against the share of 
the minor defendant Keshavlal in the firm of Raghunathji 
Tarachancl.” In other respects the decree must be confirmed. 
As to costs, the variation we have made in the decree appealed 
from appears substantial but in name. It is .admitted by Mr, 
Raikes that the minor has no property of his own. The respon- 
dents understood the decree to apply only to the minor’s 
share, and when the appeal was opened, their counsel at once 
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conceded the point as to the personal liability of the minor* The 
argument m appeal was confined to the minors share in the 
firm and on that point the appeal fails, r i he decree mast, there- 
fore, be confirmed with costs. 

Batchelor, J. ' This appeal laises a question of the liability 
of the appellants in respect of two promissory notes executed by 
one Narotfcam Gordhan in favour of one Hirabhai Ghellabhai, who 
indorsed them over to the Bank of Bombay and received the 
money for them fr< m the Bank. The facts necessary for the 
decision oi the appeal are either admitted or are found and not 
contested, Nai ottam was the adult manager of a joint Hindu 
family, the only other copara ner being his brother, Ke>havlal, 
an infant, now about tour years oi age. Among the assets of the 
undivided family was a joint film trading in the name of Eaghu- 
nathji Taracbanch who was the grandfather of Nai ottam and 
the original founder of the business* The promissory notes in 
suit were executed by Narofctam in the name of the thru, Raghu- 
nathji Tarachand, hut no consideration passed from Hirabhai 
Ghellabhai* Hirabhai was a friend of Narottam, who executed 
the notes on the faith of the mere assurance by Hirabhai that he 
would not be called upon to pay* In fact Hirabhai was unable 
to meet the notes and appears to have committed suicide. The 
notes were dishonoured, and the respondents, who are holders 
for value without notice of any fraud, seek to come upon the 
film Raghunathji Tarachand, including the minor KeshavlaFs 
share therein. The only material question for decision is 
whether the minor's share in the firm is liable. It is admitted 
by Mr* Eaikes that Narottam is liable, and it is admitted by 
Mr, Lowndes that the decree under appeal cannot be sustained 
in so far as, being a decree against the firm, it would be enforce-* 
able against the minor personally* 

With regard to Mr, Raikes's preliminary objection to the frame 
of the spit, I agree with my learned colleague that a sufficient 
answer toil is supplied by section 878 of the Civil Procedure Code 
of 1882 1 section 99 of the present Code is to the same effect. 

This brings me to the principal question whether the minor's 
share in the firm Is liable on the obligations undertaken by 
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Narottam in the name of the firm. Mr. Lowndes has invited ns 
to decide the question on the principles of the law merchant, 
and has urged in forcible language that the reversal of the 
decree would have the effect of paralysing a very important 
branch ot tiade throughout the length and breadth of the Pre- 
sidency. But these considerations, though undoubtedly of great 
consequence in their proper place, do not, I think, assist a 
Court of Justice. It is our business to ascertain and declare 
what the law is ; we have no concern with what it ought to be 
in reference to one standard or another. The law here and 
now actually is one way or the other : if it is in favour of 
the decree made, well and good : but if it is not, a Court 
cannot, I think, make it the law by showing that it would 
be for the convenience of met chants to have it so. As I 
understand the matter, no degree of commercial convenience 
can convert bad law into good. It is of course a satisfaction to a 
judge to find that the law, as he ascertains it to be, meets the 
requirements of an important class of the community; but 
further than that I do not see how the argument a'b inconveni- 
ent i can properly be pressed. It may be observed, moreover, , 
that here in India we are governed by our Codes, which are 
subjected to fairly frequent amendment whenever amendment 
is considered to be required ; so that there should be the less 
temptation to judges to encroach upon the province of the 
legislature. And I am aware of no authority for supposing 
that, side by side with the recognised law, there exists in India 
today a separate set of valid, but somewhat undefined legal 
principles describable as the law merchant. I should rather 
suppose that those portions of the law merchant which the 
Indian legislature has seen fit to accept are to be found embodied 
in such provisions of that legislature as the Contract Act and 
the Negotiable Instruments Act ; and that it is not competent 
to us to Lave this firm ground and explore the uncertain 
regions which are imperfectly defined by the pharse, the law 
merchant. Some reliance was placed by Mr. Lowndes on Got d- 
mn v. (Maris W, where Cockburn C. J., lays down that the law 
merchant is not fixed and stereotyped, but is capable of being 

« (1875) L. K. 10 Ex. 887 at p. 348. 
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expanded and enlarged so as to meet the requirements of 
trade in the varying circumstances of commerce. But in the 
same sentence the Chief Justice explains that this expansion 
is effected by the usages of merchants being duly proved and 
so becoming ratified by the decisions of Courts of law ; and he 
refers to the dictum of Lord Campbell in Brandao v. Barnett M, 
that “ when a general usage has been judicially ascertained and 
established, it becomes apart of the law merchant, which Courts 
of Justice are bound to know and recognise.'” In this case no 
such usage was even pleaded, and the argument presupposes 
that, in the entire absence of evidence, we shoul 1 pronounce, 
presumably of our own knowledge, that the interests of com- 
merce require the rule of law' to be in the respondent's favour 
and against the Hindu minor. Speaking for myself, I can only 
say that I have no such knowledge There would of course have 
been no difficulty in giving effect to the alleged usage if it had 
been properly pleaded and proved, but since that was not done, 
I am of opinion that if the decree is to be affirmed, it must be 
affirmed by reference simply to the accepted principles of law, 
as the law has Ihitherto been’ understood in this part of India. 
.That of course will still leave it open to us to lefer for guidance 
to English decisions*, where they are properly applicable, but I 
do^ not think that we can, by a stroke of the pen, apply a 
p mciple of English law to a minor member of a Hindu joint 
family. 'Finally, on this part of the case, I am inclined to think 
that the liability of the innocent co-partner depends rather upon 
the general principles of agency than upon anything peculiar 
to the law merchant. 

. * eani ed Judge below bas pointed out, then, the problem 

is not to be solved merely on the authority of the law in England 
as to the liability of ail infant partner, for the members of this 
joint Hindu firm are, in stiictness, certainly not mere partners 
m the sense known to English law. The fiim is not strictly a 
partnership, but is one of the assets of an undivided Hindu 
anuly in which Narotham aud the infant are coparceners. On 
the other hand the analogy between such a joint firm in its 

W (1846) IS Cl. & F, 787 at y, 805. 
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relations with the outer world and an ordinary partnership is in 
many respects extremely close. It becomes necessary* therefore* 
to consider how the Courts have in the past dealt with these 
joint firms* and to what extent they have been taken out of the 
sphere of ordinary Hindu law and brought within the operation 
of the law of partnership. The leading decision on the subject 
k Sausse 0. J/s judgment in Eamlal v, Lalchmichmd which 
has admittedly been accepted as good law ever since 1861. There 
the learned Chief Justice in discussing the question ct to what 
extent a minor member of an undivided Hindu family will he 
held bound by the acts of the family manager w ifch reference to 
an ancesti al family ti ade 55 lays it down that **in carrying on 
such a trade* infant members of the undivided family will be 
bound by all acts of the man iger . . . which are necessarily incident 
to anl flowing out of the carrying on of that trade... The 

power of a manager to carry on a family trade neces- 

sarily implies a power to pledge the property and credit 
of the family for the ordinary purposes of that trade. 
Third parties* in the ordinary course of bond fide trade 

dealings* should not be held hound to investigate the 

*tatm of the family represented by the manager whilst dealing 
"with him on the credit of the family property. 55 And he goes on 
to point out that in the interests of the joint family itself* with 
which otherwise third parties would be unwilling to take the 
risk of dealing* it is necessary thus far to trench upon the pro- 
tection which the Hindu law generally extends to the interests 
of a minor. This decision vas followed in Jo hurra Bibee v. 
Sreegopal Mzeser®, where Pontifex* J.* says that persons 
carrying on a family business in the profits of which all the 
members of the family would participate must have authority 
to pledge the joint family property and credit for the ordinary 
purposes of the business. Then theie is [the case of Joylisio 
Couar v. Nitty ami nd Nundy decided by Garth* 0. J., and two 
other judges. The judgment was pionoimced by Sir Richard 
Garth who after citing the provisions of section 247 of the 
Contract Act observes that tc on principle there ought not to he 
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any difference between the nature of the liability of an infant 
admitted by eonttaefc into a partnership business and that of 
one on whose behalf an ancestral trade is cat ried on by a 
manager.” This was quoted with approval m this Court in the 
Full Bench case of Sakrabhai v. Magwilal where Jenkins, 0. J., 
also affirms the following extract from Bemola Dower v. Mohun 
Dos we ( 2 ) : — In this case Gour Chum certainly had an implied 
power to borrow on the credit of the joins family as partners in the 
firm; also we think, he had power to borrow on the credit of the 
joint fa iiily, as a joint family for the purposes of the firm. A joint 
family carrying on a business is necessarily a peculiar kind of 
partnership.” I need not pursue the cases further : enough has 
been cited to show that in establishing the legal relations of a 
joint firm the Courts treat it as a kind of partnership and apply 
the principles of that law. Section 247 of the Contract Act 
appeals to me to furnish distinct authority for this view, which 
so far as I can gather, is not in conflict with any text of the 
Hindu law dealing specifically with the legal position of an 
ancestral firm in its dealings with the outside world of com- 
merce. It fellows, I think, that the test to be applied in such 
cases is rather the apparent authority of the manager than the 
actual necessity of the family. And that to my mind is a per- 
fectly reasonable position, for while there is no absolute necessity 
for the family to trade at all, when once the family trade is 
admitted, all usual acts done in the normal course of carrying 
it on may be considered necessary to the trade. If this 
reasoning is right, we have taken what appeirs to me to be tho 
really important step in the case, that is, the step from the 
ordinary Hindu law as to a manager’s power of alienation to the 
law of partnership , and, that step taken, the decision of the 
appeal does not seem to present much difficulty. The law of 
pattnership is kid down in the Contract Act, and for any 
further elucidation of its principles we are justified m referring 
—indeed, counsel for appellant has insistently tefeired— to 
decisions of the Courts in Eng’and. The central facts are that 
the Bank had no knowledge of any fraud ; that Narottam, who 
signed in the firm’s name, had in fact authority to do so ; and that 

w (W01) 88 Bom. 208 at p. 213, (2) (1880) 5 Cal, 792 at j> 804, 
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the execution of such notes is an aet necessary for, or usually 
done in the conduct of such a trade as the family here was 
carrying on. Therefore, under section 251 of the Contract Aet, I 
am of opinion that Narottam bound the firm ; and that, as 
Heaton, J., has pointed out, would be the law in England, If, 
then, the firm as a firm is bound, is Keshavlal’s share in the firm 
exempt from liability because Keshavlal is an infant ? In Eng- 
land, if the proper steps in procedure are taken, the infantas share 
becomes available for the benefit of the creditors : see Lovell 
Christmas v. Beauchamp* But here occurs a difficulty which was 
urged upon us with much force by Mr. Raikes : in England a 
minor’s contract is merely voidable at his election on attaining 
full age, whereas in India a minor’s contract is void. That was 
laid down by their Lordships of the Privy Council in Mohori Bibee 
v. Dhirmodas Gho$e&\ and the cases of Joglcisto Cowar v. Nitty anund 
Nuncly^ and Bampartab v. Foolibm & were decided before it was 
settled that a minor was incompetent to contract, and while the 
general current of Indian decisions was in favour of holding such 
contract only voidable. But the answer appears to me to be 
that the statutory provision contained in section 247 of the 
Contract Act, which after declaring that the minor shall not be 
personally liable, goes on, “ but the share of such minor in the 
property of the firm is liable for the obligation of the firm.” I 
apprehend, therefore, that when once an obligation is held to 
attach to the firm, the minor’s share in the firm must necessarily 
be liable. It may by a plausible conjecture, as suggested by Sir 
Frederick Pollock and Mr. Mulia in their edition of the Contract 
Act, that in framing section 247 the draftsman had either 
overlooked section 11 or had taken the earlier, but now 
impossible, view of it, namely that a minor’s contract was mere- 
ly voidable; but, however that may be, these are the words of the 
statute, which, as I understand them, are not the less imperative 
by reason of the now established interpretation of section 11, If 
this were a suit by the minor against the other members of the 
firm, say for an account, I can understand that some difficulty 
might be caused by the circumstance that under section 11 the 

(t) [1894 J A. C. 607. (3) (1878) 3 Cal, 783. 
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minor is not now competent to contract ; but I am unable to see 
how, in a suit like the present, this construction o£ section 11 can 
destroy the force o£ section 247. Though Keshavlal is a minor, 
and as such not competent to contract, yet for the reasons 
already given, I think that the liability of his share is a question 
to be determined by the law of partnership, and it is in the 
Contract Act that that law is contained. 

On these grounds I agree with the learned judge below that 
the minoi’s share is liable to the Bank It is urged that this is 
a harsh conclusion, but considerations of that nature do not 
seem to me appropriate in such a case as this where unfortu- 
nately either one innocent party or another must suffer for the 
misconduct of a third. 

For these reasons I agree that the decree should be affirmed 
subject to the slight variation not contested, and that this 
appeal should be dismissed with costs. 


Attorneys for the appellant : Messrs. Bayne Sf Co. 

Attorneys for the respondents : Messrs, Craw foul, Brown fy Co. 

B. N. h. 


CRIMINAL REVISION. 

Before Sir Basil Scott, Kb , Chief Justice, and Mr, Justice Batehelor. 

EMPEROB v NAGJI GHELABHAI * 

Criminal Pioccdutc Code (Act V of 1808), sections 195, 478 — Sanction to 
prosecute — Svhscgvent older to piosecute passed under section 478. 

The grant of a sanction to prosecute to a private individual under section 195 
of the Criminal Procedure Code, 1898, is no bai to the subsequent institution of 
proceedings by the Cult Court itself nndei section 478 of the Code. 
Qneen'Kmpress v. ShanlarO-), followed. 

This was an application to revise an order passed by Dor dat 
D., Second Class Magistrate of Pardi. 


* Criminal Application for Revision No, 141 of 1999, 
9) (1888) 13 Bom. 384. 



VOL, XXXIV. j BOMBAY SERIES. 

The petitioner Nagji Ghelabhai and another preferred a 
complaint against Khandu Malhaii and five others charging 
them with theft or in the alternative with criminal breach of 
trust. The Second Class Magistrate of Pardi inquired Into the 
ca«e and discharged the accused under section 253 of the 
Criminal Procedure Code, 139 8. 

One of the accused, Khandu Malhari, thereafter applied for 
sanction to prosecute the complainants under section 195 of the 
Criminal Procedure Code, 1898. This application was granted. 

Another of the accused* Dala Sidhu, also applied for and 
obtained sanction to prosecute the complainants, for offences 
under sections 211, 193* 196 and 463 of the Indian Penal Code* 
1860. 

Some time after this, a clerk in the Second Class Magistrate’s 
Court at Parcli filed an information against the same complain- 
ants in the Court of the Fiist Class Magistrate at Bulsar, charging 
them under sections 182, 211* 193, 195, 196, 465* 471 and 109 of 
the Indian Penal Code, I860, with reference to the same matter. 
The clerk also produced an order sanctioning the prosecution. 

The Magistrate entertained the complaint* and put the 
petitioners on their trial. 

The petitioners applied to the High Court. 

H. C. Goijajee (with X. II. Talayarhhati ), for the petitioners: — 
We submit that the Magistrate having once granted sanction to 
Khandu Malhari, was not competent to grant any more sanctions 
to others with reference to the same matter. The Magistrate is 
not even at liberty to extend the time of a sanction which he 
has once granted ; much less can he give a subsequent sanction 
to the same or any other man. 

G. 8 . Bao, Acting Government Pleader, for the Crown : — The 
first sanction here is granted under section 195 of the Criminal 
Procedure Code, 1898. It does not restrict the Magistrate’s power 
to direct prosecution of the same persons under section 478 of 
the Code, See Qtmn^Bmjpreu v. Skcmlcar^K 
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Scott, 0, J. On the 31st o£ October 1908 the Second Class 
Magistrate of PArdi granted sanction to two accused persons m a 
theft case to prosecute the complainants for the offences men- 
tioned in section 195 of the Criminal Procedure Code. No action 
was taken upon that sanction, but in the December following a 
complaint was lodged in the Court of the nearest Magistrate, 
First Class, by the Karkun of the Second Class Magistrate of 
P&rdi who stated to the Court that he knew the accused who were 
the complainants in the theft case and that he had lodged the 
complaint by order of the Second Class Magistrate, that it was a 
verbal order, that he was given the sanction order and the papers 
in the case of the complaint of the accused Nagji Ghelabhai and 
that he produced the Second Class Magistrate’s sanction. There- 
upon the accused was arrested and put on his trial. 

An application has now been made to us to quash the proceed- 
ings on the ground that they have been instituted under an 
illegal sanction. The argument is that section 195 of the Criminal 
Procedure Code only contemplates one sanction for prosecution 
by a private individual, and it does not contemplate a new sanc- 
tion to a private individual being given, because, that would be 
an evasion of the proviso to section 195 (6) which in effect provides 
that the term of a sanction shall not be extended except by tho 
High Court. 

The learned Government Pleader, however, has pointed out to 
us the evidence of the clerk of the Second Class Magistrate to 
which we have alluded and we think that having regard to that 
evidence we ought to accept the Government Pleader’s argument 
that the proceedings which are now going on before the First 
Class Magistrate are proceedings instituted under section 476 by 
the Court itself. 

The Kdrkun who instituted those proceedings is an officer of 
that Court and has no personal interest in prosecuting the accused 
persons. 

It has been held by this Court in the case of Queen-Empress 
v. Shankar®) that the existence of a previous sanction under 
section 195 of the Criminal Procedure Code is no bar to the 
institution of proceedings by the Civil Court itself under section 
» (1888) 38 Bo®. 384. 
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478 and; we think, that is an authority for the view which we take 
in this case that the sanction of the 81st October to the private 
individuals is no bar to the proceedings which are now being 
taken at the instance of the Second Class Magistrate by his 
K&rkun. 

We, therefore, reject the application. 

Application rejected. 

B* K, 


APPELLATE CIVIL. 


Before Sir Basil Scott> Eu , Chief Justice , and Mr. Justice Batchelor . 

XAESXNH AND OTHERS (ORIGINAL DEPENDANTS la, lb AND 1c), APPELLANTS, 

v- VAMAN VEXKATRAO and others (original Plaintiees 1—3 and 

Defendants 2—5), "Respondents.* 

Limitation Act (XV of 187 7), sections 88 — Civil Procedure Code 

(Act XIV of 1888), section 31— Civil Procedure Code [Act V of 1908), Orderly 
Buie 0 — Lands attached to vatan— -Joint owners — Lease — Lease good till the 
death of the surviving joint owner— Gordon Settlement of 1864—* Suit by repre- 
sentatives of one joint owner to recover possession— Representatives of the other 
joint owner joined as co-defendants with the representatives of the lessee — 
Plaintiffs claim allowed to the extent of their share— Appeal by plaintiffs and 
co-defendants claiming their share— Limitation— Treatment of co-defendants 
as co-plaintiffs —Amendment of plaint and decree , 

Certain lands attached to a vatan belonged jointly to two brothers V. and D. 
In the year 1872 the lands were let by V, under a perpetual lease which was 
attested by B. B. pre-deceased V. In the year 1905 within twelve years 
from the death of V,, his representatives brought a suit for the recovery of the 
lands let by V. They sought to recover the entire lands on the ground of 
eldership. The suit was brought against defendants la, lb and le as the heirs 
of the mortgagee of the lessee (the original 1st defendant), against defendants 
2 and 3 as the heirs of the lessee and against defendants 4 and 5 as the heirs of 
B. The heirs of defendant 1 and defendants 2 and 3 defended the suit on the 
ground , inter alia, of limitation, the suit not having been brought within twelve 
years from the date of the lease. Defendants 4 and 5 did not contest the 
plaintiffs* claim. The first Court allowed the plaintiffs’ claim to the extent of 
their share* namely, a moiety on the ground that their claim to that extent 
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* Second Appeal Xo, 248 of 1908. 
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was not time-barred. On appeal by the plaintiffs and defendants 4 and 6 the 
latter of whom in appeal claimed their share., namely, Iho other moiety, the 
appellate Court aw aided the other moiety to defendants 4 and 5. 

On second appeal by the heirs of the mortgagee, 

Held } affirming the deciee that the whole claim was within time A vatan- 
dar is entitled to alienate vatan lands for the term of Ms natnial life and his 
childien although not separate in interest fiom him hare no right to object to 
such alienation until aftei his death. 

Where a lease of vatan property is effected by one joint owner with the 
consent of the othei joint ownei, the time foi the recovery of the vatan pro- 
perty from the lessee inns fiom the date of the death of the survivor of the 
joint lessors. 

Defendants 4 and 5 having sought to lecover in appeal their share which they 
had not asked for in the fiist Coni 5. 

Held, allowing them claim th it they being paities to the suit instituted 
within the twelve years dui mg which the r light to a shaie in the vatan pro- 
perty could be effeotudll} detain i al, the (Jouib must deal with the matter m 
controveisy sofai as regains the lights and interests of the parties actually 
brought before it by the institution of the suit, 

A par by transfer i ed to the side of the plaintiff from the side of the defendant 
is not a new plaintiff to whom the provisions of section 22 of the Limitation 
Act (XT of 1877) apply. 

ffagendrabala JDebya v. Tarajiada AcharyeeQ), concurred m* 

Plaint and decree of the lower appellate Coxnt amended by entering defendants 
4 and 5 as co-plaintiffs. 

Second appeal from the decision of V. V. Phadke, First 
Class Subordinate Judge of Belgaum, with appellate powers, 
amending the decree of II V. Chinmulgund, Subordinate Judge 
of Chikodi. 

The facts were as follows * 

The lands in dispute were attached to a Deshpande vatan 
which belonged to one Kaghupat who died leaving him surviving 
two sons, Venkatrao and Dash rath, of whom Venkatrao was the 
* cMter. In the year 1872 Venkatrao leased the lands perpetually 
to one Annarao Herlekar, father of defendants 2 and 8. The 
lease was attested by Dashrath. Annarao in the year 1881 
mortgaged his right as lessee of the lands to one. Krishnarao 


(11 (1908) 35 Cal. 106& 
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Balaji, defendant 1, Dashrath died in the year 1378 leaving him 
surviving two sons Abaji and Narayan, defendants 4 and 5. Yen- 
katrao died in the year 1808 leaving behind two sons Yaman and 
Vishnu and a grandson Damodar Sitaram as his heirs and legal 
representatives. In the year 19 Q5, that is, within twelve years 
from the date of Venkatrao's death, his three representatives 
brought the present suit to recover possession of the lands against 
Krishnarao Balaji, the mortgagee of the lessee Annarao, defend- 
ant 1, and he having died his sons and heirs Narsinh, Pampa 
alias Shriniwas and Sudani alias Raghunath were brought on 
the record as defendants la, lb and Ic, respectively, against the 
heirs of the lessee, defendants 2 and 8, and against their cousins, 
the sons of Dashrath, defendants 4 and 5. The plaintiffs alleged 
that as they were the representatives of the elder branch of the 
vatandar family the entire lands belonged to them by right of 
eldership and that their father V enkatrao had no right under 
the Vatan Act to alienate to strangers beyond his life-time* 

Defendant 1 contended that the lands were not kept with the 
plaintiffs in right of eldership and plaintiffs were not the repre- 
sentatives of the elder branch, that Annarao having rendered 
valuable service to the plaintiffs' family, the lands were given to 
him in gift in lieu of remuneration long before the lease of 1872, 
that such a gift could not be retracted and was out of the 
pale of the Yatan Act, that the claim was time-barred, that 
though defendants 4 and 5 weie members of the undivided family 
represented by them and the plaintiffs, they were joined as co- 
defendants notwithstanding the fact that their claim also was 
time-barrred and that even if the plaintiffs succeeded in establish- 
ing their claim they could not recover possession without 
redeeming the defendants 5 moitgage on payment of Rs. 1,000. 

Defendants 2 and 3 answered that the claim was time-barred, 
that the Yatan Act was not applicable to the lands in suit and 
that they had no interest in the lands and were unnecessarily 
sued. 

Defendant 4 admitted the claim and stated that he might be 
joined as plaintiff if necessary. 

Defendant 5 was absent* 
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The Subordinate Judge found that the plaintiffs were not 
entitled to the entire lands by right of eldership but were enti- 
tled to a moiety, that the lands in suit were vatan governed by 
the Vatan Act, that the perpetual lease passed by Venkat- 
rao to Annarao was not binding on the plaintiffs, that defend- 
ant 1 failed to show that because the claim was time-barred 
against the shares of defendants 4 and 5, the plaintiffs' claim 
was also time-barred and that the plaintiffs were entitled to 
recover by partition a moiety of each of the lands in suit and to 
get subsequent mesne profits. He, therefore, passed a decree 
directing the plaintiffs to recover by partition a moiety of each 
of the lands from defendants la, 13 and 1 c, heirs of defendant 1. 

On appeal by the plaintiffs, defendants 4 and 5 joined them in 
the appeal contending that the first Court was wrong in suppos- 
ing that their claim was time-baired and it should have awarded 
to them the other moiety of the lands which it refused to restore 
to the plaintiffs The appellate Court found that the moiety of 
the lands which was not awarded to the plaintiffs could be decreed 
to the appellants, defendants 4 and 5. It therefore amended the 
decree of the first Court and directed that the plaintiffs should 
recover from defendants la, 13 and Ic, heirs of defendant 1, half 
of the lands in dispute with mesne profits from date of suit and 
that defendants 4 and 5 should similarly recover the other half. 
With respect to the claim of defendants 4 and 5 the Court made 
the following remarks 

The lowei Comt assumes that the claim of defendants 4 and 5 is time* 
baired, and it is uiged m appeal that the claim, is haired as it was not brought 
within 12 yeais of the death of the fathei of defendants 4 and 6* This 
view Is erroneous. Plaintiffs and defendants 4 and 5 were undivided until 
recently and their parents were undivided. That having been so, defend- 
ants 4 and 5 could not until paitition, say that certain lands belonged to 
themselves exclusively The father of plaintiffs was the head of the undivided 
family and alienations made by him were to be respected till his death or till 
separation of defendants 4 and 5. The suit was brought within time from 
the death of the father (plaintiffs) and hence it is in time. Defendants 4 
and 6 have been parties all along, so that it is not a case of adding parties. Tor 
these reasons I hold that the claim of defendants 4 and 5 is in time. 

Defendants la, 15 and 1 o, sons and heirs of defendant 1, pre- 
ferred a second appeal. 
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C. A, Bele for the appellants (defendants la, 15 and 1<?) The 
permanent lease, Exhibit 43, passed by Yenkatrao in 1872 recites 
that the lands were held by the lessee from generation to genera- 
tion. So it was a formal recognition of a perpetual tenancy which 
had been in existence prior to Regulation XYI of 1827. Therefore 
under section 83 of the Land Revenue Code, we are entitled to 
remain in possession as the assignees of the permanent tenant. 

The Judge in appeal made out anew case for the respondents, 
defendants 4 and 5. They claimed the moiety for the first time 
in appeal. Their claim was inconsistent with their plea din g and 
should not have been allowed : Wylapore Iyasawmy v. Yeo Kay W, 
Kshenchmder Singh v. SJtamachum Bhutto*®. 

It was wrong to treat the suit as one for partition. It was a 
suit in ejectment. Defendants 4 and 5 did not claim any share. 
On the contrary they admitted the plaintiff’s claim to the entire 
lands and stated that they had no share in them. In his deposition 
defendant 4 admitted that he had no desire to be made a plaintiff 
and that he had no right to the lands. Therefore defendants 4 
and 5 were not in the position of plaintiffs : BMvmurtejppa v. 
Virappa,*® , Lahshmaii v. Narayan 

Dashratb, the father of defendants 4 and 5, had attested the 
permanent lease and it also appears that he had knowledge of its 
contents. Therefore time began to run against them in 1876 
when Dashrath died and their claim for a moiety is, therefore, 
time-barred. Even assuming that time did not run against them 
till Venkatrao’s death in 1893, their claim for a moiety, which 
claim they made for the first time in appeal, was clearly time- 
barred as it was made more than twelve years after Venkatrao’s 
death. Section 28 of the Limitation Act, therefore, applies. 

No application was made to the Court for making defendants 4 
and 5 co-plaintiffs and no amendment of the record was made. 

B. S. P aticar for the respondents (plaintiffs 1 — 3 and defend- 
ants 2 — 5) : — The question as to when the tenancy commenced is 
a question of fact and the finding recorded by the lower Court 
on that point against the appellants is binding in second appeal. 

t0 (1887) 14 CaL 803. (3) (1899) 24 Bom. 128. 

(2) (1886) 11 Moo, I. A. 7. (4) (1899) 24 Bom. 1% 
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Defendants 4 and b have been parties from the commencement 
of the suit and the Court in appeal was right in treating them as 
co-plaintiffs and in awarding them a moiety. Under section 32, 
paragraph 2, of the old Civil Pioccclure Code (Act XIV of 1882) 
the Court was empowered to make diem co-plaintiffs, Section 22 
of the Limitation Act does not apply to such a case ; Najendralala 
Debya v. Tarajyada Acharjee^. 

Limitation did not uin against defendants 4 and 5 from the 
time of Dashratlffs death. The lease passed by Venkatrao with 
respect to the vatan property was good during his life-time : 
Appaji Bajmji v. Keshav Shmnw^h Sections 28 of the Limitation 
Act does not apply as defendants 4 and 5 were parties to the suit 
from the commencement and were in the position of plaintiffs. 

The record can be amended hcie and defendants 4 and 5 can be 
made plaintiffs : sections 99 and 151 oi the new Civil Procedure 
Code (Act V oi 1908). 

C. A, Rele m reply:— The ruling m Nagcnchakila Bely a v. 
Tarqpada® is distinguishable. There the plaintiff had claimed 
- only his share and had made his eo-sharcr a defendant because 
he had refused to join as plaintiff. The decision in Knshm v. 
Mekampemma 0) applies. 

Scott, 0. J. : — The plaintiffs who are the sons of one Venkatrao 
sued the first three defendants for possession of certain vatan 
land which they alleged had been leased by their father 
Venkatrao by a led so dated 1872 which was operative only 
for the period of his hie. The plaintiffs were, at the date 
of the suit, joint with their cousins the sons of Dashrath, 
Venkatrao’s brother, who with Venkatrao had been a joint 
vatandar of the Deshpando vatan to which the property in suit 
was attached. 

The first three defendants contended that the lease of 1872 
was merely a formal recognition of a perpetual tenancy which 
had been in existence prior to the date of the Vatan Regulation 
of 1827 and that therefore they were entitled to remain in 
possession as permanent tenants, 

m (1908) 85 Cal 1065, (3) (1908) 85 CaU 1065, 

{%) (1890) 15 Bom. 18. ( 4 ) (1886) 10 Mad, 4A. 
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This argument rested on an allegation of fact which was held 
by the lower appellate Court to be not proved. This is sufficient 
in special appeal to dispose of the argument. 

We will now discuss the points of law which have been urged. 
In the original Court the plaintiffs obtained a decree for a 
moiety only of the property in suit, on the footing that that 
was all they were entitled to as representing the branch of 
Venkatrao. 

An appeal was preferred against that decision in which the 
4th and 5th defendants, sons of Daslrratb, joined with the 
plaintiffs in urging that the decree should have been passed 
against the first three defendants for the whole of the property 
in suit. The fourth ground of appeal was that the lower Court 
should have awarded to defendants 4 and 5 the half of the 
lands that it refused to restore to the plaintiffs. This 
contention was successful in appeal. The lower appellate Court 
in delivering judgment said : “ the lower Couit assumes that 
the claim of defendants 4 and 5 is time-barred, and it is 
urged in appeal that the claim is barred as it was not brought 
within twelve years of the death of the father of defendants 4 
and 5. This view is erroneous, plaintiffs and defendants 4 
and 5 were undivided until recently and their "parents were 
undivided; that having been so, defendants 4 and 5 could 
not, until effecting a partition, say that certain lands belonged to 
themselves exclusively. The father of plaintiffs was the head 
of the undivided family and alienations made by him were to 
be respected till his death or till separation of defendants 4 and 5. 
The suit was brought within time from the death of the 
plaintiffs’ father and hence it is in time. Defendants 4 and 5 
have been parties all along, so that it is not a case of adding 
parties.” For these reasons the decree of the lower Court was 
amended by a direction that the defendants 4 and 5 should 
recover their moiety of the property from the defendants 
1 to 3. 

It has been argued on behalf of the defendants 1 to 3 
that this suit is altogether barred because time ran against the 
plaintiffs sand the 4th and 5th defendants from the date of 
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the lease by Vankatrao to the defendants 1 to 3 This, 
however, is not the law because the property in suit is vatan 
property which was the subject of the Gordon Settlement of 
1864, and it has been laid down by this Court in the case of 
Appaji Bapuji v. Rehhav Bhamrav W that <s the Gordon Settle- 
ment of 1864 was not intended by either party to those settle- 
ments to convert the vatan lands into the private property of 
the vatandar with the necessary incident of alienability, but to 
leave them attached to the hereditary offices which, although 
freed from the performance ot services, remained intact, as 
shown by the definition oi 1 hereditary office 3 in the declaratory 
Act III of 1874.” The fact that vatan land is attached to the 
office, deprives it of some of the incidents which would attach 
to it if it were ordinary land in the possession of a Hindu 
family. Thus it results from its attachment to the office, 
according to the decisions of this Court which are recognised in 
section 5 of the Vatan Act that the vatandar is entitled to 
alienate the land for the term of his natural life and his children 
although not separate in interest fiom him have no right to 
object to such alienation until after his death. 

In the present case the lease was effected with the consent of 
Dashraih indicated by his signature as an attesting witness, and 
time would not run against the sons either of Venkatrao or of 
Dashrath until the expiry of the lives of those two persons. 
Therefore time for the purposes of this suit will run from the 
date of the death of Venkatrao, the survivor of the two vafcan- 
dars. That took place on the 26th of April 1S9B, and the suit 
Was filed within the period of 12 years, time being allowed for 
the expiry of the summer vacation of the Court which was in 
progress on the 25th April 1905. 

Then it is said that at least the 4th and 5th defendants are 
not entitled to any relief in this suit. They have not joined the 
plaintiffs in suing for possession of the property. They have 
in fact put forward a case that the persons entitled to the 
property are the plaintiffs and not themselves. They were not 
entitled in appeal to come forward with a different case and to 
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ask for a moiety of the property, that they had not asked for in 
the first instance. 

Now the case for the 4th and 5th defendants in the first 
Court was that there had been a partition between them and the 
plaintiffs, and that at that partition the plaintiffs on the ground 
of the eldership of their father Yenkatrao had been awarded the 
whole of this vatan property. 

The first Court held that the documents relating to this 
partition not being forthcoming this allegation of the assignment 
to the plaintiffs by way of eldership was not substantiated, and 
accordingly, allowed to the plaintiffs only a moiety of the 
property. 

We do not think that the Judge of the appellate Court was 
in error in allowing the 4th and 5th defendants, after the 
failure of proof of their case with regard to partition, to fall 
back upon the necessary alternative that there having been no 
partition they were entitled to a moiety in right of their father 
Dashrath, and the only question which could arise, if that point 
of procedure were decided in their favour, would be whether 
their claim was barred by the law of limitation. 

We have already held that time only began to run from the 
death of Venkatrao in 1893, and there can be no question that 
the 4th and 5th defendants were upon the record of this suit 
as defendants at the date of its institution. Is there then any- 
thing in the law of limitation which prevents them from 
obtaining relief in respect of their share of the property? 
Section 28 of the India Limitation Act provides that r 'at the 
determination of the period hereby limited to any person for 
instituting a suit for possession of any property, his right to 
such property, shall be extinguished.” It is necessary in order 
to give effect to this section to supply certain implied conditions j 
for Instance, it would be a condition that the section would 
operate if the person did not bring a suit within the period 
prescribed. But would his right be extinguished if he were a 
party to a suit instituted by another within the prescribed 
period in which his right to the property could be effectually 
determined F The section does not say so, and we do not think 
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that we ought to construe it as implying that this would be the 
case. Here the defendants were parties to the suit instituted 
within twelve years in which their rights to a share in this vatan 
property could be effectually determined as against the defend- 
ants 1 to 3, and the Court must deal with the matter in 
controversy so far as regards the rights and interests of the 
parties actually brought before it by the institution of the suit ; 
see section 31 of the Civil Procedure Code of 1882 and Order I, 
Rule 9 of the Code of 1908. There can be no doubt that if 
the defendants had been plaintiffs in the first instance no such 
argument as we have been discussing could have been put 
forward. But it appears from the judgment of the learned 
Judge of the appellate Court that he, for the purposes of the 
suit, treated them as co-plaintiffs although he did not amend 
the record by placing them among the plaintiffs and striking 
them out from among the defendants. 

It has been held in Calcutta in the ca^e of Nagendrabala Dehga v. 
Tarapacla Achaijee^, that a party transferred to the side of the 
plaintiff from the side of the defendant is not a new plaintiff to 
whom the provisions of section 22 of the Limitation Act apply. 
In that conclusion wc concur. We think that we should exercise 
our powers of amendment by putting the plaint in the shape in 
which the learned Judge of the lower appellate Court intended 
it to be at the time he delivered his judgment. 

We direct that the 4th and 5th defendants be entered in the 
plaint and the decree in the lower appellate Court as co- 
plaintiffs instead of defendants, this being consented to by their 
pleader. In other respects we affirm the decree of the lower 
Court and dismiss this appeal with costs. 

Decree amended and affirmed, 

G. B. B. 


CO 0908) 95 Gal. 1065. 
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Before Sir Basil Scott, Kt, s Chief Justice . 

A HIM KHAN vilad HYDERKHAN (original Plaintiff), Appellant, 
v. DADAMIYA yalad HYDERKHAN and another (qeiginal Depend - 
ants), Respondents * 

Hereditary Offices Act (Bom* Act III of 1874), sections %5,86Q) — Death of 
registered Vataudar — Representation — Eldest son or other nearest heir of 
the deceased — Suit for declaration — Jurisdiction * 

Section 25 of the Hei editary Offices Act (Bom, Act III of 1874) imposes the 
duty upon the Collector of determining the custom of a Vatan and what 
poison shall be lecognuzed as representative Vataudar. 

A suit foi a declaration that the plaintiff is the nearest heir of a deceased 
representative Vatandai is maintainable under section 36 of the Act notwith- 
standing that it is manifest that the declaration is sought for the purpose of 
establishing a fact which would enable the plaintiff to have his name 
enteied in the Yatan Register, 

Secohd appeal from the decision of B. C. Kennedy, District 
Judge of Nasik, confirming the decree of Gulabclas Laldas, First 
Class Subordinate Judge, 

The plaintiff sued for a declaration that he was the eldest son 
of Hyderkhan deceased, that the deceased who died about 
2 \ yeais before the institution of the suit was Vataudar Police 
Patil of Moaze Makhmalabad and owned an eight annas share 
in the Yatan and had his name entered in the Government books 
as such, that though the plaintiff 7 was the eldest s n, a dispute 


# Second Appeal No. 10 of 1909. 

0) Sections 25 and 36 of the Hereditary Offices Act (Bom, Act III of 1874) run 
as follows 

25, It shall be the duty of the Collector to determine, as hereinafter provided, 
the custom of the Yatan as to service and what persons shall he leeognized as 
representative Vatandars for the purpose of this Act, and to register their names. 

86. When any representative Vataudar dies, it shall bs the duty of the 
Patil and village-accountant to repoit the fact to the Collector ; and the Collector 
shall, if satisfied of the truth of the repor , register the name of the eldest son or 
other person appearing to he nearest heir of such Vataudar as representative 
Vataudar in place of the Vataudar so deceased* A certificate of heirship or a decree 
of a competent Court shall, until revoked or set aside, he conclusive proof of the 
facts stated or determined in Such certificate or decree. 


\ 
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having arisen as to seniority between him and his two brothers, 
defendants 1 and 2, the Assistant Collector ruled on the 11th 
October 1906 that defendant 1 was the senior of the three, that 
the Collector, on appeal by the plaintiff, confirmed the order of 
the Assistant Collector on the 10th September 1906, that the said 
orders of the Revenue Department had prejudiced the plaintiffs 
right of vadilM (eldership) and that the plaintiffs name could 
not be entered in the Vatan Register as Vatandar Patil unless 
and until he established his right as the eldest son and obtained 
a declaration to that effeet from the Civil Court. It was further 
urged that though the Revenue Authorities were competent to 
appoint or select any one of the descendants of the Vatandar 
Police Patil’s family for the office and enter the Vatan on his 
name, still that circumstance did not oust the jurisdiction of 
the Civil Court to determine which of the members of the 
Vatandar family was the senior and that the plaintiff was 
officiating as Vatandar at the time of the suit and was deputed to 
the office by Hyderkhan during his life-time. The suit was filed 
on the 20th February 1907. 


The defendants answered that defendant 1 was Hyderkhaffs 
eldest son and not the plaintiff, that the right to determine which 
member of a Vatandar’s family was vaclil or senior belonged to 
the Revenue Department only, that the claim was not cognizable 
by the Civil Court and that it was time-barred. 

The Subordinate Judge found that the suit for the relief 
claimed was not cognizable by the Civil Court and that the 
plaintiff was not entitled to any relief. He, therefore, dismissed 
the suit relying on the decision in Raoji v. Gem <0, 

On appeal by the plaintiff the District Judge confirmed the 
decree for the following reasons 


The case appears to me to be exactly parallel with the case cited hv the lower 
Court, Soon v. Gem, I. 1. E„ 22 Bom. 344. In that case it appears that a 
Vatan Register had been framed and that the declaration of the Civil Court was 
sought merely to induce the Collector to enter the name of Eaoji rather than of 

Genu as representative Vatandar in place of Genu’s father deceased. This was 

held not to be admissible under section 25, Act III 0 f 1874 The law being 
(i) (1896) 22 Bom. 344, 
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tliafc while it is permissible to sue to , prove that I am Yatandar and not an 
outsider it is not permissible for me who am admittedly a Yatandar to sue that 
I be declared representative Yatandar. 

At first sight it appears as if the legislature intended to exclude the Civil 
Courts only in the ease of the original framing of the Yatan Register. This 
is what is referred to in. section 25. The method in which the register is to ho 
fiamed is hod down m sections 26 to 32. Sections 33 to 37 seem to refer to 
questions arising after the framing of the regi ster owing to the death of persons 
entered in the register. 

Under section % the Collector has no option as to the person he is to enter 
m place of Yatandar deceased. Be must enter 3ns eldest son or other nearest 
heir. Decrees and orders of Civil Courts are conclusive proof of the facts 
declared therein. Such decrees, however, are I suppose decrees in bond fide 
litigation about subjects other than the actual right of succession. It being 
intended to prevent the evils of litigation about succession to Yatan s. 

In any case the case quoted above seems to me to bind me as it is as far as 
I can see exactly on all fours with the present case. 

The plaintiff preferred a second appeal. 

JS 7 . A . S /lives /war fear for the appellant (plaintiff) Under 
section II of the Civil Procedure Code of 1882, the Civil Courts 
are bound to entertain any suit of a civil nature unless its 
cognizance is barred either expressly or by implication by any 
enactment. In the present case the plaintiff sued for a declara- 
tion that he is the eldest son. Such a suit is not barred bv the 
Hereditary Offices Act. The lower Courts relying on the decision 
in. JRaoji v. Geuu^ held that the suit was no 5 cognizable 
by a Civil Court. This is a wrong view. The decision 
referred to has reference to section 25 of the Act, By 
that section the duty of framing the V atan Register is cast 
upon the Collector. The Register having been framed the 
plaintiff in that suit asked for a declaration that he was 
the representative Yatandar alleging that the defendant took 
advantage of the plaintiffs absence and got himself recognized 
as such by the Collector, That suit was dismissed on the ground 
that the declaration, if made, would in effect be a declaration 
of the plaintiff's status as representative Yatandar and this duty 
was cast upon the Collector by section 25 of the Act and not 
upon the Civil Court, See the definition of ce Representative 
(1) (1896) 22 Ban. 314. 

B 1522—5 
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Vatandar ’’ given in section 4 of the Act. representative 
Vatandar is a Vatandar registere 1 by the Collector under sec- 
tion 25. The registration had already been made and the 
plaintiff wanted to get the registration altered. Such a suit 
could not be entertained by the Civil Court and it was dismissed. 
In the present case we do not seek the alteiation of the register. 
Under section 25 our father had been registered as the representa- 
tive Vatandar and the father having died, we want a declaration 
by the Civil Court that we arc the oldest son, so that, we can, 
on such declaration being made, apply to the Collector to have 
our name registered in the place of our deceased father and the 
declaration would be binding on the Collector : section 30 of the 
Act. In support of our contention we rely on the unreported 
decision in second appeal No. 298 of 1D03 which is on all fours. 

K. If. Talegaikhau for the respondents (defendants) We 
submit that a suit like the present is not cognizable by the 
Civil Court. The duty of conducting all investigations 
under the Hereditary Offices Act is caA upon the Collector. 
By section 72 of the Act the Collector acts as a judicial officer 
and he alone ha® jurisdiction to investigate the matter : Khando 
Naraijm v. Apaji SaclasJiiv (1 >. Besides, even if the Civil Court 
entertained the suit, its decision would not bind the Collector 
and he need not act upon it. The last paragraph of section 36 
merely means that if at the time of the investigation one of the 
parties produces a certificate of heirship or a decree as 
mentioned in the section, the Collector need not hold further 
inquiry but must act upon the certificate or the decree. If such 
a certificate or decree is subsequently set aside then the 
Collector would proceed to inquire as to who is the eldest son or 
nearest heir. 

In second appeal No. 298 of 1903 the contention of the plaintiff 
was that he and defandants 3 and 6 were the heirs and that 
defendant 1 was not the heir of the deceased Vatandar. Defend- 
ant Us title was thus completely denied. Such a case would 
clearly be cognizable by a Civil Court. But when there is no 


CD (1877) 2 Bom. 870. 
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dispute as to who should officiate,, then the matter is solely 
within the cognisance of the Collector. 

Scott, 0, J. : — The plaintiff sued for a declaration that he was 
the eldest son of a deceased Vatandar Police Patil who died two 
years and a half previously, stating that the cause of the suit was 
that in a dispute between him and the defendant the Collector 
had ruled that the defendant was the eldest son and that the 
plaintiff’s name could not be entered as Vatandar Patil unless he 
established his right as eldest son by a decree of the Court. 

It is contended on behalf of the defendant that this suit is not 
maintainable by reason of the provisions of the Bombay Hereditary 
Offices Act (Bombay Act III of 1874). 

The defendant’s contention commended itself to the learned 
District J udge because he considered himself bound by a decision 
of this Court in Raojl v. Gem &) to decide that ho had no juris* 
diction A reference to that decision will show that the ratio 
decidendi was that the case fell under section 25 of the Hereditary 
Offices Act under which the duty is imposed upon the Collector 
of detei mining the custon of a Yatan and what person shall be 
recognized as represeniathe Vatandar, and that the relief asked 
for in the suit involved the deteimination by the Civil Court of 
a question which by the section was expressly reserved for the 
determination of the Collector. 

Section 36 provides that the person who shall be entered as 
representative Vatmdar after the death of a representative 
Vatandar is the eldest son or other person appearing to be the 
nearest heir of such Vatandar. The question who is the eldest 
son is a question of fact. If the fact be established, the Collector' 
has no choice in the matter unless there appears to be a nearer 
heir. The conclusive determination of the question whether the 
star ut ary condition of eldership or heirship is satisfied becomes 
therefore a matter of importance to a person claiming to be the 
eldest son or nearest heir, and it is a question which is not by 
the words of the Act reserved for the exclusive determination of 
the Collector. This view of section 36 was taken by this Court 
in Dalpat J ogidas v. Ptmja ZipaP* when upon review it was held 

W {1896} 22 Bom, (2) g, & s Ho. 298 of 1903 {Bnrep*} 
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that a suit for a declaration that the plaintiff was the nearest heir 
of a deceased representative Vatandar was maintainable notwith- 
standing that it was manifest that the declaration was sought for 
the purpose of establishing a fact which would enable the plaintiff 
to have his name entered in the Vatan Register. 

I, therefore, reverse the decree of the District Judge and 
remand the case to him for disposal on the merits. 

Costs to be costs in the cause. 


Decree reversed. 


a. b. r. 


APPELLATE civil. 


Before Sir Basil Ssott, Kt , Chief Justice, and Mr, Justice Batchelor* 

BAJABA alios BAJIRAO VISHTANATEF OKE (original Plaintiff), 
Appellant, v TRIMBAK VISHVANATH OKE and two others 
(original Dependants), Respondents.* 

Hindu, laio — Partition — Gerta m family propeny allotted to one hawk of the 
family --Subsequent purchase of the allotted property by a member of another 
branch with his own money —Exclusion by tho purchaser of the other member 
of his branch — Self-acquisition , 

Certain family property was allotted to a member of one bianchof the family 
in virtue of a compromise. It was subsequently purchased by a member of the 
other branch with his own money which was not purfc of the joint family money. 
Th 0 purchaser did not intend by the purchase to merge the property in the 
joint family property and excluded his brother from it. 

Subsequently the brother having brought a suit for partition claimed a 
share in the property purchased by the defendant a’ong with a slruo in the 
other joint property, 

Held, that the plaintift was not entitled to claim a partition subject to the 
right of the defendant to retain an additional quarter share for himself, but that 
the property purchased b\ the defendant became his self -acquisition. 

Second appeal from the decision of B. C. Kennedy, District 
Judge of Nasik, confirming the decree of Gulabdas Laldas, First 
^lass Subordinate Judge, 


t Second Appeal No. 1033 of 19034 
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Suit for partition. 

One Vishvanath Ramchandra Oke, father of plaintiff and 
defendant 1 ; and Hari Krishna Oke were the representatives of 
two different branches of Oke family. Disputes having arisen 
between the two branches with respect to family property, Hari 
Krishna’s mother, during his minority, filed against Vishvanath 
Ramchandra a suit which ended in a compromise, dited the 27th 
April 1867. Under the terms of the compromise Vishvanath 
Ramchandra was to remain in possession of the property, the 
subject of the suit, for seven years and then to hand over a 
moiety of the property to Hari Krishna. Hari Krishna, how- 
ever, on the 24th September 1873, that is, one year before the 
expiration of the period of seven years fixed under the com- 
promise, conveyed his moiety to Trimbak Vishvanath, defendant l f 
for a consideration of Rs. 500. 


1909 . 


Bjjaba 

t 1 . 

Teimsak 

VlSHVASAIH, 


In the year 1907 the plaintiff brought the present suit against 
defendant 1 and his two sons as defendants 2 and 3 for partition 
of the family property including the moiety purchased by defend- 
ant 1 ftom Hari Krishna in the year 1873. The plaintiff 
claimed a half share in the entire family property consisting of 
moveables, immo\ cables and their profits. 

Defendant 1 contended that though he an 1 the plaintiff were 
brother-*, the property in suit was neither ancestral nor joint, 
that a moiety of the lands in dispute was lost to the family 
and was subsequently acquired by the defendant for himself 
with his own money by purchase in the year 1873, that the 
moiety thus acquired was his self-acquisition he having paid 
Rs. 500 for its price from his own private earnings and funds 
without receiving any assistance from the family property, that 
the plaintiff did not enjoy the profits of the said moiety, that 
the defend mfc being plaintiff’s elder brother sometimes remitted 
money to the plaintiff by way of assistance and that the claim 
for the division of the other moiety was time-barred. 

The Subordinate Judge found that the purchase by the defend- 
ant of a moiety of the lands in suit was proved and the said 
moiety was his self-acquired property, that the plaintiff had 
enjoyed the profits of the lands in suit as a co-sharer during 


i 

i 

I 


! 
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1909. twelve years preceding the suit and that the claim was, thereto* 

Baj vba in time. He thereto* e decreed that the plaint lands be divided 

TbimW into four equal parts — good and bad — and one of the parts be 
Vishvanatii, given in the plaintiffs possession as his poition. 

The plaintiff having preferred an appeal to the District Judge, 
the decree was confirmed on the following grounds : — 

The question is whether he (defendant) made this purchase in such a waj 
that it became his self-acquisition or whether it continued joint property of 
himself, father and brothei. The lower Com t is of the opinion that it was 
self-aeqnued and I concur. 

It seems to me as if this was an example of the iaie case mentioned in the 
books where a co parcener by his unaided cffoifcs repels an assault on or 
recovers seized family pioperty without assistance fiom the rest of the family 
01 its property and that this it purchase does not necessarily merge in the 
joint estate. 

There is further no s’gn that the defendant intended to rneige these lands in 
joint family pxopeity on the contran he seems to have practically excluded the 
plaintiff fiom the re^t al o of the property. Ills wife managed the whole 
landed property. He macle fiom Line to time >mall i omittances to lus hi other, 
not amounting to half the proceeds and lie h^s latterly picteimitted these also. 

I think then that this acquisition ought to he treated as separate and peculiar 
pare party of defendant. 

The plaintiff preferred a second appeal. 

5. -Z?. Bahhle for the appellant (plaintiff) : — The Judge has 
treated the present case as an instance of a rare case mentioned 
in the books. Accepting that finding as binding we contend 
that the Judge was wrong in not applying the ru ] e of Hindu law 
under which the acquirer gets a quarter share in the acquired 
property in addition to his own share. S^ttiig apirt a qiaiter 
share for the acquirer the rest of the property is dhided equally 
among the co -parceners : see Mitak&hara, chapter 4, section 5, 
paragraph S— ^ jT<farer»56T Wfci €*T g SW— “Infcho 

infmoveable property the acquirer gets a fourth share and the rest 
, Is taken in equal shares hy all." This rule is base! on the 
dictum laid down hy Shankba. See also Maynklia, chapter 4, 
{section 7, paragraph 3. 
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[Batchelor, J. The rule must have been laid down at the 
stage of the society when all propeity was considered as belonging 
to the family and the self-acquisition by a co-parcener was looked 
upon with disfavour. ITow is that lule applicable in the present 
advanced «tage of the society unless it is shown to be justified by 
equity and good conscience ?] 

The tovts have laid down the rule for the purpose of enforcing 
it. It may not be justifiable now. It is a rule laid down by 
Hindu law and it requites to be enforced when the Courts of 
facts find facts in such a way that its application becomes 
necessaiy. 

The rule is discussed by West and Buhler in their Digest, 
page 718 (3rd Edn ). They lay stress on the words (hit— 
stolen), (nasht — lost) and (ucldharet — may recover) and 

say that the rule is not applicable to properties wi uhdrawn from the 
family by voluntary alienation and subsequently recovered. The 
word I'd (/i? i7=stolen)mayimply a sonsoof violence in withholding 
the property but the other two words do not imply any violence. 
We contend that the pi opoity alienated voluntaiily is property 
dS (nasht— lost) to the family and would therefore be governed 
by the rule. The rule was considered by the Madias High Coutfc 
in YisiLitchi v Annasamy^h West and Buhler say that the rule 
v as recognized by the Bombay High Couit in Malhari v. 
Bkikoji li \ but a reference to the record of that case shows that 
the recovery was made with the assistance of joint family funds, 

11. K. Desai for the respondents (defendants) was not called 

upon. 

Scott, C. J.: — The question is whether certain land forms 
part of the joint family property of all the_ members of the Oke 
family who are the paitios to the suit, or whether it is the 
separate property of the defendants. 

According to the findings of the lower appellate Court the 
land was originally ancestral and was the subject of a suit 
brought on behalf of one Hari Krishna Oke against the branch of 
the Oke family to which the parties to this suit belong. The 

(3) S. A. 534 of 1809 (Unrep.). 
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litigation ended in a compromise in 1S67 whereby the father 
B«aba of the parties to the suit was to remain in possession of land 
Teikbak claimed for seven years, and then to convey it to the other branch. 

Vishvaxath. rpi ie representative of the other branch on the 24th September 
1873 sold his interest which was to come into his possession 
under the terms of the compromise in the following year to the 
defendant 1 by a sale-deed for the sum of Rs. 500. It is 
found as a fact that Rs. 500 was not part of the joint family 
money but was provided by the defendant 1 on his own 
responsibility. The learned J udge also found that the defendant l 
did not intend by the purchase to merge this land in joint 
family property and excluded his brother from it. 

It is contended on this state of facts that the defendant 1 
is not entitled to the benefit of his purchase, but that he must 
partition the land with the other members of his family subject 
to a right under Hindu law of retaining an additional quarter 
share for himself. In support of this contention reliance is 
placed upon certain texts : M Itaksliara, chapter I, section 5, 
paragraph 3 ; Mayuldia, chapter IV, section 7, paragraph 3. If 
these texts involve the conclusion contended for by the defendants 
the result would be anything but equitable. 

We however think that the comment upon the texts which is 
tp be found in West and Biihler’s Hindu Law («5rd Edn.), page 
719, must be accepted as correct. The learned authors say : “ It 
t wems probable from the wording of the texts upon which this 
^doetrine rests, that they contemplate the cases only of property 
; forfeited or withdrawn from the family estate otherwise than by 
Voluntary and valid alienation. This view seems to be strongly 
Supported by the words * hrita ’ (i. e., that which has been taken 
or .seized) and ‘nashta’ (i.e., that which has been lost) and 
v hddharet 5 (i.e., if he rescue or win back). Though there is no 
explicit rule which enables a member of a united family purchasing 
a portion of the patrimony, formerly sold, out of his separate means, 
tp enjoy it, as in the case of another acquisition, free from claims 
to partition by his coparceners, yet neither is any express limit 
rfefeifc to such enjoyment, a,nd it would probably now be Leld that 
fepch property stands on the Same footing as any othqr puretmsed' > 
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property of his separate estate. A contention to the contrary 
was abandoned in the case of Gooroo Tenhnl Hoy v* JJehee 
FersJml TewareeW” 

This view receives support from the Judges of the Madras High 
Court, who in ¥ haled chi v. Annasamy^ said : — The language 
both of the texts and the commentaries seems to us at present 
to indicate that the rule was intended to apply strictly to here- 
ditary property of which the members of the family had been 
violently or wrongfully dispossessed or adversely kept out of 
possession for a length of time Property unjustly detained 
which could not be recovered befoie ’ is the import of the 
ordinance of Mann, chapter IX, sh 203.” 

For these reasons we confirm the decree of the lower Court 
and dismiss tire appeal with costs, 

JJtcree confirmed* 

o, b. m 

0) (!8t,C)G W, n. 58 (Ch.ltnl), & (1870)5 Mifl IX, 0. R, 150 at p. 157* 


APPELLATE CfVJL. 


liefor db. J iislict Olid in! tie (uhl Jl/ r» tJushec IJec/fon* 

MARDANSAIFEB \ \t in GANBUBAFEEB R VTDEANT others 

(original Pi vjnjiiis), Ai*pi l\ \nj s n* R V.JAK8A1 FEB valad KASHIM- 
BABE B and a not m a (oiuc isvl T)j pending Nos 2, J) Respondents.* 

Mcihomedan law — Aclnowledgment cf s» hi— Illegitimate son— Zina — Son by 
adulterous intercourse cannot be legitimised. V; 

Under Mali ome dan 1 t\v, a person can acknowledge a child as a son, when 
there is no proof of the latter s legitimate or illegitimate birth and his paternity 
is unknown Jn the sense that no specific person is shown to have been his father. 
It is not permissible to acknowledge a child bom of zina {he*, fornication, 
,a4®te^ or incest). 

Midiammad All alidad Khan v. Muhammad Ismcdl KhanO), followed 


1909* 


Bajada 

w* 

TiGAIBAK 

Ylshtanatb. 


1909, 

Avgust 10. 


* Seconl Appeal No, 7 10 of 19 r 8, 
(1) (1888) 10 AH. 289. 
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Second appeal from the decision of T. D. Fry, District Judge 
of Bijapur, reversing the decree passed by V. G. Kaduskar, 
Subordinate Judge of Haveri. 

Mardansaheb and others filed a suit jbo recover possession of 
property which belonged to their uncle Maulasaheb. 

Their claim was resisted by one Miyasaheb (defendant No. 4) 
who contended that he was the acknowledged son of Maula- 
saheb who had willed the property in his favour. 

Miyasaheb was born of Jainabi. She was the wife of an- 
other ; but she was divorced by her first husband. Miyasaheb was 
born after the divorce and before she was remarried to Maula- 
saheb. It appeared that there existed criminal intimacy between 
Maulasaheb and Jainabi even before remarriage. 

The Subordinate Judge decreed the plaintiffs* claim holding 
that Miyasaheb was not the acknowledged heir and son of 
Maulasaheb, and that the will relied on by him was not 
proved. 

The District Judge on appeal reversed this decree and dis- 
missed the plaintiffs 5 claim, holding that the will was proved and 
that defendant No. 4 was the acknowledged son and heir of 

j| 

" Maulasaheb. His reasons were as follows 

i I j^Mahemedan law no doubt lecognbes the rights of a duly acknowledged son 
bfub there are restrictions on tlie power to acknowledge so as to confer these 
rights. 

In 15 All, 898 it was held following 10 AIL 289 that a Mahomedan could 
not by acknowledging him as his son render legitimate a child whose mother 
at the time of Ms birth ho could not have married by reason of her being the 
wife of another man 

“Now when Maula married Jainabi by nilka, Jainabi had already given 
birth to Miyasaheb and, if at the time of the biith Jainabi was still the wife 
of another man then, under the authorities quoted, it will be incumbent on me 
;s |a hold that the acknowledgment was invalid. 

; A^By relying for the most pait on Exhibits 24, 31 and 32, I hold that even if 
.Jamabi’s husband was still living when the child was bom he had divorced his 
■ ’ w&befbre that birth, , ' t’ ; j 1 

j •. j ,, > i • < *i ■*'» . 

“It was thus open to Mania to 6 acknowledge* Miyasaheb and In the state 
> of the authorities as they now stand (10 Cal. 663), I should not fye prepared to 
5 hold, the acknowledgment was invalid even if it were proved that at 
t "P0 neefUon Mauh* jpis having adulters intercourse ^ithv.JainaS^ 
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“ I Bold that tho ‘ acknowledgment ’ would not have been invalid in law.” 

The plaintiffs appealed to the High Court. 

K. IT. Kel/ear for the appellant : — Under Mahomedan law, 
the doctrine of acknowledgment applies only to cases where the 
paternity of the child is doubtful and the evidence of marriage 
inconclusive. Here, Miyasaheb is born of zina : see Muham- 
mad Allalidad Khan v. Muhammad Ismail Khan h> ; Nagur Mai v. 
Ali Ahmad 1 2 (3) . He cannot therefore bo legitimated. See Ashrnfood 
Dowlah Ahmed Ilossein v. Ilgder llossein Khan ® ; Wilson’s Anglo- 
Muhammadan Law, p. 162 (3rd Edn.) ; Ameer Ali, Volume II, 
p. 256 (3rd Edn.) ; Mohammad Azmat AU Khan v. lalli Begum® ; 
Sadakat Eosssin, v, Mahomed Yusuf® ; Baillie’s Mahomedan Law, 
p. 411 ; Huneefa, p. 414 ; Dhan Bibi v. Lai on Bill 

G. S. Mudgaonlnr for the respondent.: — When a boy is 
born before marriage, he can be legitimated by acknowledgment, 
for there was a possibility of marriage between the parties at 
the time the boy was conceived. Refers to Abdool Bazach v. Ago, 
Mahomed Laffer® ; Liaqat Ali v. Karim-un-nma® ; Aizunnissa 
Rhatoon v. Karimunissa Khatoon 

Chandavarkar, J. : — -It is found by the lower appellate Court 
that the second respondent, Miyasaheb valad Maulasaheb, who 
was defendant No. 4 in the suit, which has led to this second 
appeal, was acknowledged by Maulasaheb as his son, and that 
the acknowledgment fulfils all the requirements of, and is there- 
fore valid according to, Mahomedan law. This latter finding as 
to the legal validity of the acknowledgment is impugned before 
us upon the ground that, on the facts found, the second respond- 
ent must be hold to have been born of what in Mahomedan law is 
called zina, fornication or adultery, and that such a boy cannot, 
according to that law, be acknowledged as son. 

The findings of the learned District Judge in appeal are not 
sufficiently clear. He holds upon the evidence that “ even if 


(1) (1888) 10 All. 280. 

(2) (188§) 10 All. 396. 

(») (1866) 11 Moo. I. A, 91. 
0381) SCal. 423. > 

^ • », * * m (9) 


(3) (1883) 10 Cal. 663. 

(01 (1900) 27 Cal. 801. 

CO (1893) L. R. 21 1. A. 56. 
(8) (1893) 15 All. 390, 

23 Cal. 139, 
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JainabPs husband was still living when the ehild was born, he 

s“ had dlvorcedllis wi£e £)e£ore that birth.” But that leaves the 

Bajaksaheb J Uestl0n Stili 0pen wh efch er, at the time of conception, Jainabi had 
been divorced. On that point all the learned Judge says is that 
he should not be prepared to hold the acknowledgment was 
invalid, even if it were proved that at the time of conception Mania 
was having adulterous intercourse with Jainabi.” 

, 14 is ' however, not necessary to send the case back for a 
finding on that question, because even upon the facts, so far found 
definitely, the acknowledgment cannot be legal, according to 
Mahomedan law. 


Jainabi s marriage with Maulasaheb was subsequent to the 
birth of the second respondent. Whether at the time of concep- 
tion, she was still the wife of her former husband, not having 
been divorced by him, or had ceased to be his wife by reason of 
divorce, the illegitimacy of the respondent in question is a proved 
fact in either ease and he is a child born of sma, which includes 
both fornication and adultery. 


In the Full Bench ease of Muhammad AllaUad Khan v. 
Muhammad Ismail Khan d) Straight, J., said (at p. 817) ; 

“ Birth during wedlock, that is to say, legitimate birth, necessarily confers 
aright to inherit ; illegitimate birth, that is, without wedlock subsistin'- be- 
tween the father and mother at the date of the child's begetting, confers no" such 

right. But where there is no proof of legitimate birth or illegitimate birth 

and the paternity of a child i s unknown in the sense that no specific person is 
shown to have. been his father, then his acknowledgment by another, who 
c aims Mm as his son, according to the authorities I have quoted from, affords a 
conclusive presumption that the child acknowledged is tho legitimate child of 

the acknowledger and places him in that category.” 

Mahmood, J., said (at p. 834) 

‘ Children born of sma (which means fornication, adultery or incest) can 
..never be legitimated or entitled to inherit from their father. Nor can such 
children be made legitimate by any kind of acknowledgment where tho illegiti- 
macy proved and established i&ok” h 

This view of the Mahomedan law has been folldwed i % 

AU v. Kanm-un-nma® and DkanlBiMv. lalon Bibp\ g ee 


CD (1S8S) 10 All. SS9. 

' in j 


f2)' (1893) 15 All. 398. 
27 B*#1|4. ‘ 
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also Mr. Ameer All's Personal Law of Mahommedans, Volume II, 1909. 
Edition of 3908, page 256. 

The decree appealed from must be reversed and that of 
the Subordinate Judg'e restored with costs throughout on the Eajajcsahbb. 
respondents. 


Decree ■reversed. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice^ and Mr, Justice Batchelor. 

BHIMAPPA bin TAMAPPA (original Opponent 10), Applicant, v. 1909< 
KHAN AP PA alias VENIvAPPA bin HANMAPPA and another August 11, 
(original Applicant and Opponent 9), Opponents.* 

Curator's Jet (XIX oflSJjl), sections 5, 4 and 14 — Oath’s Act (V of 18. r iQ)~~ 

Death of representative- Vatandar — Deceased's widow representative Vatan- 
dar — Death of the widow — Application by the nearest heir of the deceased 
male Vatandar for possession — Six months , calculation of — Broperly 
claimed by right c in succession : — Inquiry upon solemn . declaration — 

Affidavit upon solemn affirmation. 

Ono Kotrappa, representative Vatandar of Deshagat Vatan, died iri 1892. 

His widow Basava was entered on the Vatan Register as representative Vatan- 
dar and she held the Vatan property until her death in 1907. Within six 
months, of Basawa’s death, Khanappa, who claimed to be the nearest heir of 
Kotrappa, applied for possession of the property under the Curator’s Act (XIX 
of 1841) and the Judge granted his application. One of the opponents to the 
application thereupon moved the High Court under the extraordinary juris- 
diction contending that, 

<1) Under section 14 of the Curator’s Act (XIX of 1841) the provisions of 
tle Ach could not be put in force because Kotrappa died more than six months 
before the date of the application, and 

(2) In granting the application the Judge did not follow the procedure which 
is made imperative by the words of section 3 of the Curator’s Act (XIX of 

# Application No. 61 of 1909 under the extraordinary jurisdiction. 
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1841), that is, tlieie was no inqtiny upon solemn declaration of tho complain- 
ant (applicant). 

Held , confirming the order, that, 

(1) The decease o£ the piopnetor whose property was claimed by light a m 
succession” Tefeired to in section 14 of the Curator's Act (XIX o£ 1841) in- 
cluded the decease of Basawa because she was, between the death of her 
husband and her own decease, the proprietor of the property claimed. All that 
was to he decided was who should he put into possession of the propeity in 
succession to the last deceased holder. 

(2) The Judge haying acted upon the application of tho claimant in addition 
to his affidavit on solemn affirmation, the statements m the affidavit furnished 
sufficient grounds for action under section 4 of the Cui at or s Act (XIX of 1841) 
having regai d to the provisions of the Oaths Act (V of 1840) 

Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act Y of 1908) against the decision 
o£ C. E. Palmer, Acting District Judge of Bijapur, in a miscel- 
laneous application under the Curator's Act (XIX of 1843). 

One Kofrappa bin Basappa was the last male proprietor of the 
Deshagat Yatan of Nir Budihal in the Bijapur District. He 
died on the 2nd June 1892 leaving him surviving a widow 
Basawa and three daughteis. After Kotrappa's death the 
Deshagat Yatan was transferred to his widow Basawa's name in 
the Yatan Register and she was in possession and enjoyment of 
it till her death on the 14th November 1907. On the 29th 
November 1907 one Khanappa alias Yenkappa bin Hanmappa 
Desai applied to the District J udge of Bijapur stating that as he 
was the nearest male heir of the deceased Kotrappa he was 
entitled to succeed to the property and prayed for the appoint- 
ment of a curator on the ground that Tamappa bin Bdlappa 
and eleven other persons were wasting and misappropriating 
the property. 

The Judge made an inquiry under the Curator's Act (XIX of 
1841) and ordered that the possession of the Deshagat Yatan be 
delivered to the applicant Khanappa. In his judgment the 
made the following remarks , 4 ^ ^ * 

] ba the 29th November 1907 the petitioner Khanappa applied to this Court to 
r as.the opponents were hying to take possession of the property 
here was danger that the Deshagat servants would | 
ks also 3 gk$d to determine the right to yoj 
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sion, Tliis application was supported by an affidavit and furnished sufficient 
gioun&s fox action* Oonfumation of the tmtlxof the mates stated in the 
application is afforded by the written statement of opponent 11 (Exhibit 21) 
in winch opponent 11 admitted taking possession of the house and move** 
ables at Sir Budihal immediately after Basawa’s death though he has since 
given up assert mg his claim to the piopeity m this miscellaneous proceeding. 
I see no reason therefoie to hold that I was not fully justified in taking action 
under this Act. 

Against the said order one Bhimappa bin Tamappa, heir and 
legal representative of Bangappa Im Tamappa who was 
opponent 10 in the District Court; preferred an application under 
the extraordinary jurisdiction (section 115 of the Civil Procedure 
Code,, Act V 1908) urging inter aka that the District Judge had 
no jurisdiction to entertain Khanappa's application under see- 
tion 14 of Act XIX of 1841, that the Judge erred in putting the 
Act into operation in the absence of any circumstances proving 
that the original applicant Khanappa was a likely to he material- 
ly prejudiced if left to the ordinary remedy of a regular suit/* 
and that the order of the Judge was based on inadmissible 
evidence. A nde nisi was issued calling on the opponents, that 
is, the original applicant and the original opponent 9, to show 
cause why the order of the Judge should not be set aside. 

Mull a with G. K. Dandelar appeared for the applicant 
(original opponent 10) in support oi the rule : — The Judge had 
no jurisdiction to pub the Curator’s Act m force in the present 
case. Kotrappa died in 1892. His widow Basawa succeeded 
him as a Hindu widow and she died m November 1907. The 
opponent claimed as a reversioner through Kotrappa and not 
through Basawa, But his application was not made within six 
months from Kotrappa s death though it was made within that 
period from Basawa'* death. Therefore under section 14 of the 
Curator's Act the Judge had no jurisdiction to entertain the 
application. 

Even granting that the Judge had jurisdiction, he acted with 
material irregularity in the exercise of his jurisdiction, because 
the conditions precedent to give jurisdiction under the Act as 
laid down in sections 3 and 4 were not satisfied. The inquiry 
should .. have been made on solemn declaration by the opponent 
and by witnesses ai;d documents at the Judge's discretion. He 
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should have satisfied himself with respect) to four points men- 
tioned in section 8 before he issued notices of the application* 
The application was accompanied by an affidavit and the Judge 
on the very day the application was made, issued notices to ns 
and others. The affidavit cannot be said to be a solemn declara- 
tion and the order of the Judge directing notices to issue docs 
not show that he was satisfied as to the four points mentioned 
in section 3, We have been prejudiced by the procedure adopt- 
ed by the Judge : Sato Koer v. Gogol Sahu®), Krisluiasami Pan- 
mhqndar v. Muthuhislma Panmlonclar ® Abdvl Rahim an v* 
Kntti AJmed$\ ^ 

G. S. Rao appeared for opponent 1 (original applicant) The 
Judge says in his judgment that he was satisfied as regards the 
truth of the allegations made by us in our application. On the 
day the notices weie issued our application was supported by an 
affidavit and ic furnished sufficient ground for action. Basawa 
was the widow of the last male holder Kotrappa and her status 
as representative Vatandar was recognized under section 2 of 
Bom. Act V of 1886. After her death we claimed the propci ty 
in succession. The widow continues her husband's estate and 
really the husband's estate is determined by the death of the 
widow: Phadnis’ Vatan Act, p. 132 ; Maj ne J s Hindu Law, 
p. 795 (6th Edn.)$ The Collector of Mawlipatam v C<nah/ Teutaia 
$ at Tai unpaid® ; lallMai v. Manfaivarbai^h 

P. D. BJtide appeared for opponent 2 (original opponent 9J. 

Nulla , in reply, 

Scott, C. J. 1 This is an application under section 115 of the 
Code of Civil Procedure asking for our interference on the 
ground that the District Judge of Bijapur has acted without 
jurisdiction in making an order in a summary suit under section 4 
of the Curator's Act XIX of 1841. 

The occasion for the application which was made to the 
, District Judge and upon which the order complained of was 
passed, was the death in 1907 of Basawa the widow of one 

A): (1007) 34 Cal, 929. (3) (1866) 10 YlacL OS. 

■«¥ (l9p0> 24 Mads 364, (4) (1801) 8 Moo, L A* 629, 

M- ' , (1876) % Bo*d. 3?§, 
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Kotrappa who died in 1892. Kotrappa was the representative xm 
Vatandar of a Deshagat Vatan in fiijapnr territory, and on his Bhihjlhpa 

death his widow Basawa was entered on the register as khajsawa. 

representative Vatandar and she held the Vatan property until 
her death. On her death an application was made by one 
Khanappa who claimed to be the nearest heir of Kotrappa, for 
possession of the property under the Curator's Act, and that 
application was granted. It is the order on that application 
which is now the subject of this proceeding. 


Two points have been raised by the applicant. First, he says 
that under section 14 of the Act of 1841, the provisions of the 
Act could not be put in force, because Kotrappa died more than 
six months befoie the date of the application. It is, however, 
admitted that the application was vvithin six months of the death 
of Basawa, and it is contended on behalf of the opponents that the 
decease of the proprietor whose property is claimed by right 
({ in succession ” referred to in section 14, would include the 
decease of Basawa in the present case, because Basawa was, 
between the death of her husband and her own decease, the 
proprietor of the property which is claimed, and it h claimed “ in 
succession ” to her, that is to say, the claimant claims to succeed 
her in the possession of the property. This view of the section 
is, we think, correct. 

The words of the Act appear to have been very carefully 
chosen. Thus in the beginning of the preamble we find a re- 
ference to “pretended claims of rights by gilt or succession” 
Here the expression is “ by succession ” and is used to express 
the point of view of the claimant. Then in the second paragraph 
of the preamble we have “ the circumstance of actual 
possession when taken upon a succession,” that is, regarding the 
succession from the point of view of the Judge and not from the 
point of view of an interested party. 

In the same way in section 14 we think that the words “ by 
right in succession ” are chosen to describe the point of view of 
the Judge and not the point of view of the interested parties. 
All that the Judge has to decide is who should be put into 
possession of the property in succession to the last deceased 
: * lm- 7 


; 
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holder. An application was made to him to come to a decision 
upon that point within six months of the death of Basawa and 
we therefore think that he acted with jurisdiction incoming to 
his decision. 

It was next objected that even if he had a right to come to a 
decision upon an application made to him by the applicant, ho 
did not follow the procedure which is made imperative by the 
words of section 3 ; for, it is said that he did not inquire upon 
solemn declaration of the complainant whether there were strong 
reasons for believing that the party in possession had no lawful 
title. The materials upon which he came to his decision were 
the application and in addition to the application an affidavit 
upon solemn affirmation of the complainant Khanappa to the 
effect that he alone was the nearest heir to Basawa, that the 
opponents and distant Bhaulands were wasting and misappro* 
priating the property and that this statement was true to his 
belief and knowledge. The learned District Judge held that the 
statements in this affidavit furnished sufficient gtouncls for action 
under section 4, and we cannot say that he has acted upon 
materials which are declared to be insufficient by the Act. He 
has, as it appears to us, entered into the inquiry upon statements 
made upon solemn affirmation which, having regard to the 
provisions of Act V of 1840, must be taken to be statements 
upon solemn declaration. We think there is no ground for 
interference and we dismiss the application with costs, 

Separate sets of costs. 


Application dismissed* 


G. B. B. 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt , Chief Justice, and Mr . Justice Batchelor* 

Rev. ROBERT WARD (original Opponent), Appellant, v. 1909. 

VI LO HAND UMEDCHAND (Applicant), Respondent * 1 August 81, 

Guardians and Wards Act ( VIII of 1890), section 9 — Application for guardian* 
ship of minor —Jurisdiction — Domicile —Place where the minor ordinarily 
resides. 


One Panachand, a Jain inhabitant of Kapadwanj in the Ahmedahad Dxstnct, 
lived in his house at that place. He died leaving linn surviving a widow and 
two sons, Lallti and Wadilal, the latter a minor, who all lived in the house. 
Panachand’s widow died about a year after him. Thereupon Panachand’s house 
and a shop at Kapadwanj were sold and Lallu with his minor brother Wadilal 
went to Baroda in May 1906. At Baroda Lallu embraced Christianity and 
placed his minor brother, who was also baptized, in the American Mission 
Boarding House at that place. Afterwards Lallu renounced Christianity and in 
the beginning of February 1909 clandestinely removed his minor brother from 
the Mission Boarding House at Baroda and placed him in the Jain Boarding 
House at Ahmedahad. The minor lived at Ahmedahad till the 15th March 
1909 and on the next day he was removed from Ahmedahad at the instance of 
the appellant, a member of the American Mission at that place, and taken to 
Baroda. On the 29bh Apiil 1909 Lallu piesented an application to the District 
Court at Ahmedahad for his appointment as the guardian of the minor’s peison. 
The appellant (opponent) at whose instance the minor was taken hack to Baioda, 
contended that inasmuch as the minor lived at Baioda which was beyond the 
Court’s jurisdiction, the Court had no jurisdiction to entertain Lallu’s applica- 
tion under section 9 of the Guardians and Wards Act (VIII of 1890). The 
Couit dismissed Lallu’s application, he being found unfit for the appointment, 
but in the same proceeding appointed the respondent, a Jain pleader, on his 
application, as the guai&ian of the minor’s person and property, on the ground 
that as the minor lived with his father till the father’s death at Kapadwanj 
which was within the jurisdiction of the Court and as the minor’s domicile 
followed that of his father which was Kapadwanj, the minor’s domicile was in 
British India and he ordinarily resided within the Court’s jurisdiction. 

Held, on appeal by the opponent, setting aside the order, that the question of 
domicile was wholly irrelevant to the question of jurisdiction* The minor was 
living at Baioda and had no other 'place of residence. He had lived at Baioda 
for three years with the exception of twenty*eight days. Therefore Baroda was 
the place where the minor ordinarily resided within the meaning of section 9 
of the Guardians and Wards Act (VIII of 1890). 
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Appeal against the decision of Dayaram Gidumal, District 
Judge of Ahmedabad, in the matter of an applicrtion for the 
guardianship of a minor under the Guardians and "Wards Act 

(VIII of 1890)* 

One Panaehand professing Jain religion lived in his house at 
Kapadwanj witnin the jurisdiction of the District Court at 
Ahmedabad, He died at that place leaving Lira surviving a 
widow and two sons, Lallu and Wadilal, the latter a minor, all 
of whom lived m the house. Panachand’s widow survived him 
for about a year and after her death Lallu sold away the house 
at Kapadwanj and a shop and went to Broach with his minor 
brother, Wadilah He lived there for a short time and thence 
went to Baroda with the minor in May 1906. There he embiaced 
Christianity and became a preacher of the American Mission. 
The minor was also baptized and Lallu placed him in the Mission 
Boarding House at Baioda. Afterwards Lallu i enounced 
Christianity and reverted to Jainism, the religion of his birth. 
The minor Wadilal lived at Baroda in the Mission Boarding House 
at that place from May 1906 till the beginning of February 1909 
when Lallu clandestinely removed him to Ahmedabad and on 
the 15th February placed him in the Jain Boaidmg House at the 
place. r lhe minor lived at Ahmedabad till the 15th March 1909 
and on the next day he was taken back to Baioda at the instance 
of Reverend Mr. Ward, a member of the American Mission at 
Ahmedabad. Thereupon, Lallu, on the 29th April 19u9, made 
an application to the District Court at Ahmedabad for his 
appointment as the guardian of the person of the minor Wadilal, 

The opponent, Reverend Mr. Ward, contended that the Court 
had no jurisdiction to entertain the application under section 9 
of the Guardians and Wards Act (VIII of 1890) inasmuch as the 
minor's residence was Baroda which was outside the jurisdiction 
of the Court. He further contended that Lallu was not a fit 
person for the appointment. 

••'I .The Judge found that the minor ordinarily resided within the 
Ahinedyhad District, therefore, his Court had jurisdiction to 
Vent^fcain the application. His reason for the finding Was that 
minor's father lived and died. in his house at Kapadwanj 
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that place was the father’s domicile and as the minoi lived with 
his father till his death, the minor's domicile followed that of his 
father: Story on Conflict of Laws, section 46 Therefore 
Kapadwanj being the minor’s domicile; his domicile was within 
British India in the Ahmedabad District. 

The Judge further found that Lallu was of fickle mind as 
shown by the change of religions, therefore, he was not fit to le 
appointed minor’s guardian. He therefore made a suggestion 
that he would consider an application made by any other proper 
person and rejected Lallu’s application. Thereupon JLallu’s 
pleader, Velchancl Umedchancl, a Jam by religion, presented an 
application for his appointment as the guardian. The Judge 
entertained this application in the proceedings started under 
Lallu’s application and appointed Velehand guardian of the 
minor’s pei son and also of his property because it was alleged 
that the minor’s right to the family house at Kapadwanj had 
been wrongfully sold. 

Against the said order the opponent appealed* 

L. 3£. Wadia with G . B . Bele for the appellant (opponent):— 
The case presents three points tor consideration. whether 

the District Court at Ahmedabad had jurisdiction to entertain 
Lallu’s or Wadilal’s application for the guardianship of the minor , 
secondly, whether the minor should be removed from the 
protection of the Mission at Baroda ; and fluidly , whether it was 
not necessary to give us notice of Velchands application for 
guardianship. 

As to jurisdiction we contend that the Distiict Court at 
Ahmedabad had no jurisdiction to entertain the application for 
guardianship. Section 9 of the Guardians and Wards Act lays 
down that an application for guardianship shall be made to the 
District Court having jurisdiction in the place where the minor 
ordinarily resides. Baroda has been the ordinary residence of 
the minor since May 1906 up to this day* No doubt he was at 
Ahmedabad for a short interval of about four weeks, but such a 
short stay cannot make Ahmedabad the ordinary residence of 
the minor. Further, when Lallu applied for guardianship on 
the S&th April the minor was not living at Ahmedabad* He 
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was then living at Baroda. Under section 9 of the Act wh \t is 
to be consideied is the minor’s ordinary residence and not his 
domicile. The Judge was wrong in going into the question of 
the minor’s domicile. Our contention is further strengthened by 
the expressions u^ed in the previous enactments. Section 4 of 
the Minors 5 Act, XX of 1864, refers to the minor’s residence. 
Section 8 of the Indian Majority Act, IX of 1875, refois to the 
minor’s domicile. While the present Act, VIII of 1890, refers to 
the minor’s ordinary residence. If the Legislature contemplated 
that the minor’s domicile should be determined then there was 
nothing to prevent them irom inserting a provision to that effect 
in the present Act, especially as there was already that provision 
in the Majority Act. The minor has all along lived at Baroda 
for three years, therefore, Baroda is his ordinary residence where 
he is ordinarily to be found, and that being so, the District Court 
at Ahmedabad had no jurisdiction to entertain the application. 

With respect to the second point provision is made in section 1 7 
of the Act. Particular attention is to be directed to the minor's 
religion andhis welfare. We submit that as the minor is a Christian, 
he should be associated with persons who profess ( hristiamfy. 
He is at present residing with the Missionaries at Baroda and is 
receiving training in Christian religion. So far as the welfare 
of the minor is concerned as he has been living in company of 
the boys in the Mission and has become attached to the Mission, 
and in fact he says in his affidavit that he is happy in the 
Mission Boarding House at Baroda and likes to live in it, we 
submit that he should not be removed fiom that place. Reverend 
Mr. Linzell, the Superintendent of the Mission Boarding House, 
has filed an affidavit in which he says tint the minor is properly 
provided for and educated in the school and he is quite happy 
there. Under these circumstances it would not be proper to 
remove the minor from the Mission Boarding School and to hand 
Mna over to the applicant Velchand who is not known to him 
and 'whom the minor has never seen. Velchand is an utter 
strahget to him. In this connection the Judge has referred to 
the head-note of a case given in Mew’s Digest, Infant column 
1507* The case is In re Emt That ease lays down that if a 

. ■ to f (18&3) & Cob. and Law., p, 373. 
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testamentary guardian, after taking charge of a minor, changes 
his religion he is liable to be removed from the office of guardian. 
That case has no bearing at all. It went entirely on its own 
facts. There are various cases of the High Courts m India and 
they support our contention. The gist of all those cases is that 
the welfare of the minor, irrespective of his or her age and 
irrespective of the parent’s right of custody, is the main feature 
to be considered : In the matter of SaitJin In the matter of 
lokhj Assam®, llolooncl Lai Singh v. Nobodip Chmiier Singha®, 
Bindo v. Sham Lai®, Re Gulbai and Lilbai 
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Oui thud contention relates to want of notice of Velchand’s 
application. When the Court made up its mind with respect to 
Lallu’s application, a hint was thrown that it would consider the 
application of any other fit and proper person for the guardian- 
ship of the minor. Thereupon Lallu’s pleader Yelchand timed- 
ehand presented an application that he should be appointed 
guardian of the person and property of the minor and his 
application was granted. Yelchand’s application was taken by 
the Court in the proceedings started under Lallu’s application. 
It is headed “ In the matter of the application of Lallu Panachand ” 
Yelchand’ s application could not be entertained in the proceedings 
under Lallu’s application because that application was dismissed. 
Yelchand’s application should have been given a separate number 
and a notice of his application should have been given to us 
under section 11 of the Act. We had no intimation of the 
application. We hud gone to Court in connection with Lallu’s 
application and Yelchand’s application came upon us as a surprise. 
The J udge says that no notice of the application was necessary 
as the appointment of the N&zir is ofsen made without notice. 
We submit that a pleader, though he is an officer of the Court to 
a certain extent, is not in the position of the N&rir. The analogy 
of Nazir is fallacious. 


Jinnah with Motichmd and Leiidas for the respondent (appli- 
cant) : — -It is not necessary that a minor should reside within 
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the jurisdiction of the Court at the time of the application. The 
minor in the present case was residing for some time at Ahmed- 
abad, that is, within the jurisdiction of the Court, Further a 
minor cannot have a domicile of his own, nor can he change his 
deceased father's domicile which continues in him. It is not 
contested that Kapadwanj was the domicile of the father. 

[Scott, 0. J. : — The question of domicile is wholly irrelevant. 
The Act refers to the ordinary residence of the minor,] 

We rely on Sarat Chandra Chakcnbali v. Foiman^ and Sheikh 
Mahomed Hossein v. Jkbnr Hossciu^K 

Further the Mission Boarding School is located in the Canton- 
ment at Baroda which is admittedly within British Jurisdiction. 
Therefore the minor would be amenable to the jurisdiction of 
the Courts in British India. The District Court at Broach 
would have jurisdiction in the matter. 

Scott, 0. J.:~~ An application was made by one Lallu Panachand 
to the District Judge of Ahmedabad under the Guardians and 
Wards Act, VIII of 1890, that the applicant might be appointed 
the guardian of the person of his minor brother Wadi! il. 

As to the main facts there is no dispute. The father of the 
minor died at Kapadwanj leaving two sons and a widow and pro- 
perty consisting of a house and shop. The sons are the applicant 
Lallu and the minor Wadilal. The widow was the mother of the 
minor. Within a year of her husband's death the widow died, 
Lallu thereupon sold the family house and shop and went to 
Broach and thence to Baroda where he embraced Christianity 
and became a preacher of the American Mission in that place. 
He was then sent as a preacher to Dhola in Kathiawar, He left 
his minor brother Wadilal in the Mission House. "Wadilal 
remained there fiom May 1908 until February 1909, In that 
month he was removed by Lallu without the consent of those in 
charge of the Mission, Lallu having previously been dismissed 
from the service of the Mission. Lallu came to Ahmedabad 
bringing his brother with him and took service in that city-. He 
placed; his brother on the 15th of February in a Jain Boarding 

'M 'l V W * 2 Ml. 218, x . (2) (1872) 17 W R, 275 (Cir. Ru|*), : 
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House. On the 15th of March by the instrumentality of one 
Mulji, a preacher of the American Mission, ho was removed from 
the Boarding House to tie house o£ Mr. Ward, a member of the 
Mission residing in Ahmedabad, and the following day was sent 
to the Mission at Baroda where he has since remained. 

The application of Lallu was made to the District Judge on the 
29th of Apiih At iliat time the minor had, therefore, been living 
in Baioda foi nearly six weeks. For twenty-eight days prior 
thereto ho had been living in Ahmedabad and for the preceding 
2^ years or more had been living at Baroda. 

The District Judge holding that he had jurisdiction under the 
Act on the ground that his Couit had jurisdiction in tire place 
where the minor ordinarily resides as provided by section 9, 
passed an order for the appointment of a Pleader of his Court to 
be guardian of the person and property of the minor. 

An appeal has been preferred from that order, the appellant 
being the representative of the American Mission in face of whose 
oppo&iiion the order was made* 

The first point taken on behalf of the appellant is that the 
District Judge had no jurisdiction in the matter at all, that he 
would only have jurisdiction if the minor ordinarily resided within 
the jurisdiction of his Court It is contended on behalf of the 
appellant that the minor ordinarily resides wlieie he is ordinarily 
to be found an l he is ordinarily to be found in Baroda, He had 
been there for six weeks continuously at the dace of the applica- 
tion and with the exception of twenty-eight days he had been 
there for nearly three years 

The learned District Judge did not found his jurisdiction upon 
the fact that the minor had resided in Ahmedabad between the 
15th of February and the 15th of March ot this year, but he held 
that, because the minor’s father had up to the time of his death 
resided in Kapadwanj the minor’s domicile was in British India 
in the Judicial District of Ahmedabad and that therefore being 
so domiciled the minor must be taken to ordinarily reside within 
that district. It is very easy to reduce such an argument as this 
to an absurdity, 
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We think that the question of domicile is wholly irrelevant to 
the question of juris her ion in such a eise as the present. The 
words of the Act alone have to be construed, and the words of the 
Act are “that an application mint bo made to the Distilei Couit 
having jurisdiction in the place where the minor oidmurily 
resides 3 \ 

The minor is living in Baroda and he has no other place of i evi- 
dence, and he has, with the exception of twenty-eight days, lived 
in Baroda for nearly three years, We, therefore, think that 
Baroda is the place where the minor ordinarily resides within 
the meaning of section 9. 

It is aigued on behalf of the respondent (with what correctness 
we do not know) that the Mission House in Baroda wheie the 
minor is living is in British Cantonments and is within the 
jurisdiction or the Judicial District of Broach. It may be so, but 
even if it is so, that docs not ghe jurisdiction to the District 
Judge of Ahmedabad. 

Wc stt aside the order of the District Judge and allow this appeal 
with costs. 

Older reieneth 
a b, k. 


APPELLATE CIVIL. 

Before Sir Basil Scott, Jit 3 Cluf Justice, and IL\ Justice Bate Li or. 

PAR ASH ARAM VISHNU DABKE \nd others (Original Pl tiMirr 
and Defendants 1—5), Appellant, v PUTLAJIEAO KALBU1AO 

and orriFiib (OiiiaiiNAL Defend AjS IS 8— 18j * 

Bombay Regulation V of IS 27, se tion XV, clause 3 — Usufruct it any 
mortgage of 1869— Agreement to pay the dt.lt after fitted period Suit by 
mmtgogeeaft r the eipi ration of the p riot for the it noun?/ of the dtbthg sale 
of mortt f aq*d propei tg, 

A usufructuary mortgage executed m the year 1^09 contained the following 
agfeement 

amount of Eg, 1,750 is borrowed on the said premises. We three of us 
after off the said amount of debt after fifteen years from this day, 

4 i i 

# $<scosd Appeal Ho, 987 Of 1908, 

4 ,'M 
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redeem our pi emiscs. Pei haps any one of us three might within the period 
pay off at one time the amo int of rupees according io his shaic, > on should 
allow ledorapLon of the premises piopn tionati.lv aftei receiving the amount and 
you should p a ss a receipt for the monies receded. 5 ’ 

In the year 190 the mortgng e having hioi ght \ suit foi the rtro eiy of 
the moitgige debt by silo of moitga^ed p*opat), tli 1 fust i o itad<nnd 
the ohmi, but the appelhte Coiut levers 1 the leeroe and dis Trussed I’w suit on 
the ground that where m the cise of % uvufiucUiaiy moitgagc the moi t gager 
agrees to redeem by pnment of the puncipd aftei a stitcd period, the 
mortgagee has no higher or better flight than he ha* nr dex a simple u&ufri ctuary 
mortgage. 

Held, on seemd appeil by the p'a'mtidh, th it the moitgage in suit v as 
governed by clause 6, section XV of Roguhtion V of 1837, and theie being 
nothing in theteuns of the agieemonfc betu ean the pu ties which eith r expiessly 
or by implication indicated that the piopexty blioutd not by meam> of a suit bo 
applied m liquidation of the debt, tbc suit would lie. 

The dociee of the appellate Court reversed and that of the first Court icstored, 

Mahadciji v. Jotl D and l&mckaiicb a v. Trijpurahad 2 ), followed. 

Shaih Idrus v. Abdul Rahman®), Scidashiv v Vgu/ibatrao and Krishna 
v, HariiK), explained. 

Second appeal from the decision of J. D. Dikshif’* Assistant 
Judge of Ratnagiri* reversing the decree pished by Sheshgiri* 
R, K.j Subordinate Judge oi Dapoli. 

The property in suit originally belonged to three brothers* 
Kalbarao (father of defendants 6- 8)* Abijirao and Bajirao. 
They mortgaged it on the 9th Apiil 3b69 to Vishnu Raghunath 
Dabke, an ancestor of the plaintiffs and deiend mfcs 1—5* for 
Rs. 1*750. The mortgage was usufructuary. The material 
portion of the deed was as follows ; — 

Accordingly abovesaid we all tlrec of us have this day delivered over 
into } our possession for the enjoyment as moitguee the dS trnfcans in all of 
our shaie consisting of the rice fields and vmhas lands. You may yourself 
make the valmai thereof or may give to ciheis on lent and gkum&v ; and 
whatever i exits and profits you will get is to be applied by you towards the 
satisfaction of interest (i e*> in lieu of interest) and you should pay the 
Government assessment in the hhata of Kalbaiao, our eldest brother, in whose 

(1) (1892) 17 Bom. 425, (3) (1891) 16 Bom. 303. 

m (1898) R J., p. 43. W (1895) 20 Bom, 296. 

(5) (1908) 10 Bom. L. B, 615. 
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name ilio llu f i stanch in tho Government records. Th imouui ( f Us 1,7 >0 
is boi rowed on the said premises We three of as sh ill altu pi\ in^ oil t lie 
said amount o£ debt after fifteen >ears from tins day ledeun oui pi onusts 
Pei haps any one out of usthiee might within the peiiod pty off at one time 
the amount of mpees aoeoidmg to hi, rime you should aliov redemption of tie 
premises propoifcionately after recen ing the amount and 3011 should pass a 
receipt foi the lupees lecerved. 

In 1880 Yamnaji Yishnu Dabke, a deceased son of the moit- 
gagee, obtained a money decree against Kalbarao. In execution 
of that decree the mortgaged propeity was sold and was pur- 
chased by Ganesh Vasudev Joshi on the 1 1th October 1884. On 
the 5th April 1889 Ganesh Yasudev Joshi sold his title to 
plaintiff ] 8 

On the 18th January 1906 the plaintiffs brought the present 
suit alleging that they were 111 possession of the morigaged 
property by themselves or through tenant^ till the year 1899 
when defendants 6—8 denied the plaintiffs’ title and asserted 
their own and that Rs. 1,975 were due to them undti the 
mortgage. The plaintiffs, theiefore, piayccl foi possession of 
the property as owners under the purchase from Ganesh Vasudev 
Joshi 01 as moi tgagees or 111 tho alternative to recover the sum 
due to them under the mortgage by sale of tho mortgaged 
property. 

Defendants 1—5, who were brothers of plaintiffs 1—5 and 
cousins of plaintiff 6, admitted the plaintiffs 5 claim They were 
joined as defendants because they were unwilling to be joined 
as co-plaintiffs 

Defendants 6 — 8 answeied inter alia that the property in suit 
was their ancestral estate and the plaintiffs had no interest therein, 

that the auction sale against their father Kalbarao did not pass 

more than his individual inteLcst, that the delivery of possession 
at the auction *ale was only nominal and the plaintiffs never got 
actual possession, that they were all along in possession and the 
|1aim was time-barred, and that they did not admit the mortgage 
I feths&fttion and nothing was due under it. 

| Subordinate Judge found that the plaintiffs 5 title as 
owners was not proved, that they were not in possession within 
^ yearl b^oce ,th|s suit, that they were not entitle# 
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po-isesj m as pui chasers or mortgagees, that the mortgage relied 
on by th6 plaintiffs was valid and prove I and that the plaintiffs 
were entitled to recover Rs. 1,975 under the mortgage. He 
therefore passed a decree directing the defendants to pay to the 
plaintiffs and defendants 1—5 Rs 1,975 with plaintiffs* costs 
within six months from the date of the decree and in default the 
amount to be recovered by sale of the mortgaged property or 
a sufficient portion thereof. The following are some of the 
observations ot the Subordinate Judge in his judgment : — 

This ib the case or a mortgagee m po&bObsion obtaining i money deciee and sub- 
sequently selling tho equity of ledemption tin ongli a fcransfeiee and ultimately 
buying it himself fiom the auction-purchasei If section 90 of the Tiansfer 
of Propei ty Act applied such a sale, held otherwise than by instituting a suit, 
would be void (I L II 12 Mid 325,1 L Pv 14 Mad. 71, Bombay Law 
Eepoifcei VII, page 3) The only question is v hetbei the p 1 inciple of the section 
would be applicable to the present mortgage, which is of 1869, having regard to 
clause (e) of section 2 of the Act, which excludes fiom the operation of the Act, 
any light oi liability arising out of a legal i elation constituted befoic the Act 
came into foice The case reported at page 129 of I L R 10 Madras is an 
mstrnce of the section being applied to a moitgage passed before the Act came 
into foice See aLo I L E 12 Gil 583 Besides I L. E 1 Cal. 337 was 
decided befoit the Act and laid doun that a mortgagee is not entitled by means 
of a men ey decree obtained on a collateral secmity to obtain sale of the equity 
of redemption separately This case was followed by oui own High Court m 
I. L E 4 Bom 57 and I L E 5 Bom 5 These authorities lead me to hold 
tint even apart from the Act, the sale held otherwise than by a suit upon a 
deciee obtained by the mortgagee was mvilid, and that plaintiffs did not 
aeqiuio a valid title by their ultimate purchase liora the auction-purchaser . 
It is true the mortgagee transferred his decree before execution, but the 
tiansfer was subject to tho equities which the moitgagoi might have enforced 
under section 233, Civil Procedure Code, against him (I. L E 22 Cal 813), 

On appeal by defendants 8—8 the Assistant Judge found that 
the mortgage sued on was not subsisting, that the plaintiffs 
were not entitled to recover anything under it, and that the 
claim was barred by the defendants* adverse possession. He, 
therefore, reversed the decree and dismissed the suit* In the 
course of his judgment the Assistant Judge made the following 
remarks 

The mlmg in Krishna v. Mari, 10 Bom. L, R, 615, dispels all the delusion 
on the question of law involved in a case like the present. Exception was 
taken at the bar to the correctness of the decision on the ground that it is 
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inconsistent with a previous decision of a division bench of our Hi^li Court 
reported at p, 42 o of I. L, R, 17 Bom. {Mahadaji y. Joti). It ■was further 
argued that the last quoted decision was not brought to their Lordships’ notice 
when Krishna y. Bari was decided and it was consequently not referred to and 
considered. I cannot accept this argument as sound, The main Ust in, 
whether the property is hypothecated or whether it was the intention of the 
parties to make the property liable to be brought to sale ia case the promised 
payment was not made. Their Lordships had before them this sound test and 
they have observed : “ We do not find that this document contains anything 
more than a personal and conditional promise to pay, We do not see any 
indication that the property was hypothecated or that it was ever the intention 
of the parties that it should be liable to bo brought to sale in case tho promised 
payment was not made.” It was therefore absolutely necessary to refer to tiic 
ruling in iMaktxdaji v. Joti, 17 Bom. 425, for in that case Candy, J., has distinctly 
observed “ there was a distinct covenant to pay the principal and the land was 
security for the same,” (p. 428). Tho principle enunciated in the latest ruling- 
cited above has been long ago recognized by our High Court (S/uiih Liras y. 
Abdul, 16 Bom. 303). The reasons given in the full Bench Madras decision 
(Kangaya v. Kalhmthu, 27 Mad. 526) can be very easily refuted. But as there 
is an express ruling of our High Court it is not necessary to do so. 

Even if the mortgage as regards lands were a combination of a simple and 

usufructuary mortgage the suit having been instituted more than 12 years 
after the due date has been barred {Vasudevay. Shrinkasa, 9 Bom. 1. It, 1104). 

Plaintiffs and defendants 1—5 preferred a second appeal. 

K, N. Koyaji for the appellants (plaintiffs and defendants 
1 5) : The Assistant Judge erred in reversing tho decree of the 
first Court for sale. The present case is governed by Regulation 
V of 18^7, section XV, clause 3. It is a settled law in this 
Presidency that in cases governed by the Regulation, the mort- 
gaged property is liable to sale where there is promise to pay : 
Mahadaji v. Joti «, Yashvant v. Vithal W, Eemraj v. Trimbak P>* 
Ramchandra v. Tnpurabai «. In Shaik liras v. Abdul 
Rahman ® and Sad a shiv v. Yyanhatrao ® there was no promise 
to pay, so those eases are inapplicable. The ruling in Krishna v. 
Bari ® is distinguishable. The judgment in that case pro- 
ceeded on the basis that there was a conditional promise to pay. 

- , W (1892) 17 Bom. 425. (4) (1898) P. J., p. 43. 

. . (2) (1896) 21 Bom. 267. (5) (1891) 16 Bom. 303. 

• : (») (1897) P. J., p. 416. (0) (1895) 20 Pom. 286. 
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N. V. Mandlik for the respondents (defendants 6 — S) : — The 1903. 

appellants cannot claim the right of sale, the bond being, as 
found by the lower Court, a purely usufructuary one. The case p , ®- 
is governed by the Transfer of Property Act which provides, 
section 67, that a usufructuary mortgagee is not entitled to get 
the property sold. Even if the case be governed by Regulation 
V of 1827, still there is no personal covenant in the deed sued 
on. The mortgagee is to hold possession of the property only. 

He has no right of sale : Sadashiv v. Vyanhatrao W, ShoAk Idrns 
v. Abdul Raid, nan. (*>, Krislmaji v. Wasudeo P>, Jafar Husen v. 

Ranjit Smjh 9>. Even admitting that there is a personal cove- 
nant, still that is not sufficient. There must be iu addition to that 
a right of sale specifically given : Krishna v. Sari Kashi Ram 
v. Sardar Singh TO, Shaik Idrns v. Abdul Rahman », Krishna, Uv. 

Wasudeo ( 3 ), 


As io hypothecation, the definition of mortgage requires the 
creation of security or hypothecation; see section 58 of the 
Transfer of Property Act. A mere hypothecation clause by 
itself in a usufructuary mortgage does not give the mortgagee a 
lighu to sell which, as usufructuary mortgagee, he does not 
possess. The rulings in Ramo/mulra v. Tripurabai P), Yashvant 
v. Vilthal and Mahadaji v. loti TO are inapplicable. In those 
cases there was a personal covenant and a right of sale was 
contemplated, while the mortgage in the present case is a simple 
usufructuary mortgage. The Assistant Judge in appeal was 
conversant with the language in which the bond is written. 

Section 93 of the Transfer of Property Act is applicable, and 
if it cannot directly apply, it embodies the law as it was 
administered before .its enactment and is not a departure from 
that law : Sathuvayyan v. Muthisami d°), Burgayga v. Anantha 
Bhuggobutty Bosses v. Shamachurn Bose C 12 >, Mart and v. Dhondod) 


<D (1895) 20 Bom. 290. 

(3) (1891) 16 Bom. 303. 

(?) (1901) 3 Bom. L. R, 156, 

TO (1893) 21 All. 4. 

TO ( i 908} 10 Bom. L. fe. 615. 

(6) (1905) 28 All. 167. 

P 3 > (1897) 


(') (1S9S) P. J., p. 43. 
W (1895) 21 Bom. 237. 
TO (1892) 17 Bom. 425. 
(») (1388) 12 Mad. 326. 
AD (1890) U Mad. 74. 
(13) (1876) 1 Cal. 337. 

22 Bom. 624. 
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and Chun dr a Nath Bey v. Bui rod i Bkoondur y Ghost^K In 

Husein v. Shanlargin W the facts were altogether different. 

ScoTr, C. J. The lowei appellate Couifc has levoised a dccioo 
for sale obtained by the plaintiffs as moitgagees The, ground 
assigned for this decision is that wheie m the case of a usufruc- 
tuary mortgage the moitgagor agrees to redeem by payment ot 
the principal after a stated period the mortgagee has no higher 
or better rights than he has under a simple usufructuary 
mortgage. 

The mortgage in question was effected in the year 186.). At 
that date the right of sale by mortgagees m the motussil was 
governed by Regulation V ot 1827, section XV, clause 8, which 
provides that in the absence of any special agieement or 
recognized law or usage to the contrary eithei pai ty may at any 
time by the institution ot a cml suit cause the piopoity to bo 
applied to the liquidation of the debt , the suiplus, if any, bung 
restored to the owner. 

In the case of mortgages prior in date to the time when the 
Transfer of Property Act was extended to this Presidency, the 
then existing rights of the parties remain unaffected : section 2 
of Act IV of 1882. We are, theiefore, m this case only 
concerned with the law enacted by the Regulation and with tne 
terms of the agreement between the parties. 

The instrument of mortgage after providing that the moi t_,agee 
in possession should manage the property, taking the piohts m 
lieu of interest, proceeds : 

“ The amount of Es 1,750 is bon owed on the sutl premises. Wo thneof 
ns shall aftei paying off the said amount ot debt aftei 15 yen, fmm tin, day 
ledeem our premises Perhaps any one of us tinea might with n the jwnoi 
pay off at one time the amount of mpeos aoeoidingto lus ehue, you diould 
allow redemption of the piemises proportionately aftei receiving the a nouut 
an£ you should pass a receipt foi the monies received.” 

The period of 15 years has long since expired and the question 
we have to determine is whether there is contained m the words 
quoted expressly or by implication any agreement that 

® (1898) 23 Bom. 119, 
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the property shall not by means of a suit be applied in 
liquidation of the debt. We think there is not. 

The case is very similar to those of Mahadoji v. Joti ^ and 
Mamchandra v. Tripurabai There is a distinct covenant to 
pay after fifteen years, with an option to pay within that period, 
the money boriowed on the premises. 

It is an agreement of a different class from those which were 
under consideration in 6 hath Idrus v. Abdul RaJdmciu and 
8 ad a shiv v. Vyanlairao W. In these cases there was no promise 
by the mortgagor to pay, but it was provided that he should be 
free to take possession whenever he chose to pay after the fixed 
period agreed upon for the mortgagee^ enjoyment In the case of 
Krishna v. UariJ® relied upon by the learned Judge in the 
Court below the agreement was of the same kind as that in 
Shatk Idrus case^ 3 h 

We reverse the decree of the lower appellate Court and restore 
that of the first Court with costs throughout other than the costs 
of cios^-objections. 


Decree reversed . 

G, B. R. 


APPELLATE CIVIL. 


Before Sir Basil Scott , Kt , Chief Justice , mid Mr Justice Batchelor . 

GANESH NARAYAN SATHE (Original Opponlnt), Applicant, 
PUBUSHOTTAM GANGADHAB KARVE (Original Applicant), 
Opponent.* 

Civil J?) occdm e Code {Act V of 1008), section 151 — Decree of Small Cause 
Court — Money lying in deposit in the Cow t of the First Class Subordinate 
Judge— Attachment and recovery of money in execution of the Small Cause 
Court decree — Suit in the Court of the Fust Class Subordinate Judge foi a 

* A *plica 10 j No 120 of 1900 under extiaordmaiy jmisdiction. 

0) { 892) 17 Bom 425. (3) (1891) 16 Bom, 803. 

(%) (1 m) P. 5, p, 48. (4) (lb93, 20 Bom. 296. 

(6) (1908; 10 Bom, L, E. 615. 
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declaration that the attachment was invalid and for refund of mo my —Decree 
accordingly— ~Pi oceedings in the Small Cause Court and order for refund hj 
that Court — Order not sustainable . 

The plaintiff bi ought a suit in the Court of the Fiist Class Subordinate Judge 
and finally obtained a decree declaring that an attachment on certain money, 
already lying in deposit in that Court, levied by the defendant in execution of his 
Small Cause Couit decree was invalid and decreeing that the defendant should 
repay the same to the plaintiff. In execution of the said decree in the suit of 
the Couit of the First Class Subordinate Judge the plaintiff applied to the Small 
Cause Couit for the refund of the money and that Court passed an order for 
the refund. The defendant, thereupon, preferred an application to the High 
Court under the extraordinary jurisdiction. 

Meld) setting aside the older, that such an oidei could only be made if it was 
necessary for two purposes, namely, for the ends of justice or to prevent the 
abuse of the process of the Court. The plaintiff had aheady a decree which he 
was entitled to execute in the Fiist Class Suboidinate Judged Court. 

Application under the extraordinary jurisdiction (section 115 of 
the Civil Procedure Code, Act Y of 1 90S) against the decision of 
V. Y. Tilak, Judge of the Court of Small Causes at Poona. 

One Ganesh Narayan Sathe obtained three money decrees. 
Nos. 597, 598 and 599 of 1904, in the Court of Small Causes at 
Poona against Yamunabai, widow and legal representative of 
her deceased husband Mahadev Gangadhar Karve. In execution 
of the said decrees, Ganesh Narayan Sathe attached a sum of 
Rs. 3,000 lying in deposit in the Court of the First Class Sub- 
ordinate J udge of Poona as the price of the share of the deceased 
Mahadev Gangadhar Karve in a certain house. Thereupon 
Purushottam Gangadhar Karve, the brother of the deceased, 
applied to the Court of Small Causes as well as to that of the 
First Class Subordinate Judge for the removal of the attachment, 
hut his applications being rejected, he filed three suits. Nos* 284, 
285 and 266 of 1905, in the Court of the First Class Subordinate 
Judge for a declaration that the sum of Rs. 3,000 was not liable 
to attachment and for a decree ordering Ganesh Narayan Sathe 
l|W refund the money, if any, received by him. The suits were 
dismissed by the First Class Subordinate Judge, but his decrees 
I reversed by the District Court in appeals and the decrees 
I District Court were confirmed by the High Court in 

appeals.^ In the meanwhile Ganesh Narayan Sathe 
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having recovered the money tinder attachment, Purnshottam 
Gangadhar Karve applied to the Court of Small Causes for an 
order directing Ganesh to repay the money into Court for the 
purpose of depositing it in the Court of the First Class 
Subordinate Judge. 

The opponent Ganesh Narayan Sathe contended inter alia 
that the Court of Small Causes had no jurisdiction to entertain 
the application and that it should have been made to the Court 
of the First Class Subordinate Judge. 

The Judge of the Court of Small Causes overruled the 
opponent's contention and granted Purushot tarn's application. 
He passed an order directing Ganesh to refund the 1 money and 
on his failure to do so, the applicant to apply for the execution 
of the order for the following reasons : — 

It will be observed that the order of attachment was made by this Court and 
not by the Fiist Class Subordinate Judge. It will also be observed that the 
three declaratory suits were brought in the First Class Subordinate Judge’s 
Couifc as this Court has no -juiisdiotion to entettain such suits Ganesh aigues 
that this Court not being “the Court of fiist instance” within the meaning of 
section 14 % of the new Code has no jurisdiction to order refund in pursuance 
of the deeiees of the High Couit in the thiee declaratory suits. But if petitioner 
applies to the First Class Suboidinate Judge his jurisdiction may be questioned 
on the ground that the oidex of attachment and the subsequent order of 
payment to Ganesh were not made by him. It wonld be absmd to contend 
that such is the effect of the law as it stands I think that under section 151 
of the new Code I have an inherent light to order refund and to do everything 
and to make every older fairly and piopeily consequential on the confirmation 
by the High Com fc of the decrees passed by the appellate Court in the three 
declinatory suits. 

The opponent Ganesh Narayan Sathe preferred an applica- 
tion under the extraordinary jurisdiction {section 115 of the Civil 
Procedure Code, Act V of 1908) urging that as Purnshottam 
Gangadhar Karve was not a party to the Small Cause suits, the 
lower Court erred in exercising the jurisdiction which was not 
vested in it by law. A rule nisi was issued requiring 
Purnshottam Gangadhar Karve to show cause why the said 
order should not be set aside. 

JR. R , JDesai for the applicant (original opponent) in support of 
the rule : — After the decree of the Small Cause Court was 
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_ executed by attachment and recovery of the amount deposited 
in the Court of the First Class Subordinate Judge, the Small 
Cause Court became functus officio and it had no po4er tS make 
any further order, namely, the order for the refund. This is 
not a case of restitution. The opponent was not a party torthe 
decrees of the Small Causes Court and no order could be passed 
on his application to that Court. Section 151 of the Civil 
Procedure Code has no application to the facts of the ease That 
section applies to cases in which such orders as may be necessary 

Court 6 ^ ° f Ja3tlCe ° r to prevenfc abuse o£ the process of the 

M.R. Sodas for the opponent (original applicant) to show 
cause : ~We contend that the order can be supported under 
section 151 of the Civil Procedure Code. That section is intended 
to prevent injustice. If we had applied to the Court of the First 
3 ass Subordinate Judge, the present applicant would have 
objected on the ground that the orders for attachment and ' 
payment to mm of the money were not passed by that Court 
and therefore it had no jurisdiction to entertain our application 
Moreover, the ends of justice would be equally satisfied ^whether 
the amount is refunded by the order of the Small Cause o l 
« by that of the Court of the First Claes 

*7* C ;/: : “ lQthiS CaS6 the applicant obtained a decree 
deelaimg that aa attachment upon certain xs? 

through the Small Cause Court was invalid and decrTeinVtht 
he defendant should repay the same to the plaintiff That w 
a decree which was confirmed by the Hio-h Con ^ ' i * 
ordinary course be executed by h. fe e ^ 

Judge in Whose Court the suit was filed Io,?, f di *““ 6 
proceeding to execute in that Court the 'opponent 'o ""ff ot 
the Small Cause Court which, prior to the fir pi0 ° eedecl t0 
the First Class Subordinate Jud<4 Court had fi^'h i ^ “ 

so far as it was concerned. NotwithstanditThe ffl 
t&at* the opponent was entitled to execute tW facfc 

the Judge of the Small Cause Court purports t°o T dby 

&pction ; I51 of the present Civil Procedure 

^ant; who was the defendant in the First Class Subordinate 
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Judge’s Court, to refund the money obtained by him in execution 
from, the Small Cause Court. Such an order could only be 
made if it was 'necessary for the ends of justice or to prevent the 
abuse Jjthe process of the Court. We do not think that it can 
be sakTto have been necessary for either purpose because the 
opponent had already a decree which he was entitled to execute 
in the First Class Subordinate Judge’s Court. We, therefore, 
set aside the order with costs. 

Order set aside , 

G. £. 


APPELLATE CIVIL. 


Before Mr* Justice Chandavarkar and Mr. Justice Beaton. 

KRISHNA TANHAJI (original Defendant), Appellant, v, ABA 
SHETTI PATiL (original Plaintiff), Respondent.^ 

Transfer of Property Act (IV of 1882), section M-Sal e- Comp remise- 
Land worth less than Rs . 100— Registration of deed, or delivery of 
possession not necessary . 

The terms of a compromise affecting a claim to land of the value of less than 
Es. 100 were reduced to writing. The document was not registered, nor was 
the transaction accompanied by delivery of possession. The material provisions 
of the deed were as follows : — * 

You and we are co -sharers. In your and our land, Survey No. 20, there is 
a well Therein you and we have a joint share. Partition is to’ he made 
including it. After the said (survey) number is divided, we shall give 9 pands 
more from our share and both of ns should put up a bandh (embankment) in tbe 
middle of the well, and possession and enjoyment should be carried on accordin'* 
to onr respective shares. According to this condition we should not cause 
obstruction to each other. One who will act in contravention of this agreement 
will be abb to reimburse loss which may be caused. 5 J 

The lower appellate Court regarded the transaction as a sale which under the 
provisions of the Transfer of Property Act (IV of 1882) required delivery of 
possession in order to validate it. J 

Held, that the terms of the deed did not bring the transaction within the 
category of a sale, as defined in the Transfer of Property Act (IV of 1882), 

# Second Appeal N . 934 of 1908. 
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Held, furthei, that the document in question merely embodied a compiomise 
between the parties and was in effect an acknowledgment of existing rights , 
and that theiefoie no delivery of possession was necessaiy. 

Bani Mena Kuwai v Bam Hulas Kuwai (D, followed. 

Second appeal from the decision of B. 0 Kennedy, District 
Judge of Msik, modifying the decree passed by R, K. Bal, 
Subordinate J udge of Sinnar. 

The plaintiff sued to recover fiom the defendant a certain 
piece of land, alleging that it was his ancestial land and had been 
unlawfully occupied by the defendant. 

The defendant pleaded ownership and long possession. 

On the 4th August 1902, the parties had entered into an 
agreement, which ran as follows — 

<£ You and we aie oo-shaieis In your and our land, Survey No. 20, them is a 
well. Therein you and we have a joint shaie Paitition is to be made 
including it. Aftei the said (sun ey) number is divided, we shall give you 
Opands moie from oui stme and both of us should put up a bandh (embank- 
ment) m the middle of the well and possession and eujoj meat should be carried 
on accoidiug to our lespective shares. Accoidmg to this condition we should 
not cause obstruction to each other One who will act m contravention of this 
agieement will he able to reimburse loss which may be caused. We have passed 
this agieement of our free will and pleasuie 99 

This document was not registered, nor was it accompanied by 
delivery of possession. The value of the land affected by the 
compromise was less than Rs. 100. 

The Subordinate Judge found that the plaintiff had been 
owner of the land in dispute hut that ho had given a portion of 
it to defendant in pursuance of a compromise. He decreed the 
plaintiffs claim to the lands excepting the portion of it covered 
by the compiomise. 

On appeal, the District Judge held that the document was 
ineffectual as it was not registered and was not accompanied by 
I actual delivery. He therefore awarded plaintiff’s claim in 

mi 

The defendant appealed to the High Court. 
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R. 8 Pandit, with Mmnbhai Nanallai, for the appellant.— 
The transaction does not amount to a “ sale ” as defined by 
section 54 of the Transfer of Property Act. No "price” has 
been paid for the land : see Tim mengidachariar v. Ranganatlia 
Aiyangar®. It is only a compromise. It is based on the assump- 
tion of an antecedent title and is acknowledgment of the same i 
Rani Mewa Kuwar v. Rani IP das Kuwai 


1900. 

Krishna 

Tarhaji 

v. 

Aba Shettx 
Path,, 


Delivery of possession is, therefore, not essential to make the 
transaction valid. The land being worth less than Rs. 100 the 
document need not be registered. 

1). A. Khan , for the respondent. — The words in the deed 
are : — " he shall give you 9 panels moie from our share ” There 
being thus no consideiation the transaction is a gift. If there 
is consideration it may amount to an exchange. The transaction 
cannot stand as the document is neither registered nor 
accompanied by delivery of possession. 


OhandavAEKAU, J. — The document (exhibit 29) which embodies 
the terms of a compromise between the parties has been 
apparently treated by the learned District Judge as a sale, 
which under the provisions of the Transfer of Property Act 
requires a delivery of possession in order to validate it. But 
the terms of the deed do not bring the transaction within the 
category of a sale, as defined in that Act. The document in 
question merely embodied a compromise bet ween the par ties, and, 
as held by the Privy Council in Rani Meua Kuwar v. Rani Hulas 
Kuwar®, the nature of a compromise is that it is an acknow- 
ledgment of the existing rights of the parties. No delivery of 
possession was necessary in this case in order to give effect to the 
compromise. That being the only point argued here, we reverse 
the District Judge's deciee and restore that of the Subordinate 
Judge with costs both of the second appeal and the appeal in 
the lower Court on the respondent. 


Reci cei evened. 

E. B. 



U) {1903) 13 Mad. t. J. B, 500. 


(2) (1874; L. B. 1 I. A, 167 at p. 166* 
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APPELLATE CIVIL. 


Before Sir Basil Scott , JJh, Chief Justice, and Mr* Justice Batchelor. 

PURUS HOTTAM HARGOVAMDAS, lfgal element ati\b op deceased 
GIRDIIARLAL IT \RGOTAHBAS (original Plaintiff, Judgment- 
CBEDIlc E), APPELLANT V. RAJBAI, LEGAL ELPlUfaLNTATX\JD 01 DECEASED 

THAKORE HIRAJI DOLATSAMG (oeiginal Defendant, Judgment- 
debtop), Respondent.* 

Civil "Procedure Code (Act XIV of 1^82), sections 235, 320 — Cujardi 
TdluJcddrs Act (Bom. Act FI of 1888), sections 23, 20B and JOffli ) — 
Decree against TaluLddr — E Mention — Decree transferred to Taluhddri 
Settlement Officer — Notification of management — Submission hij persons 
having claims — Application for the continuance of the execution proceedings 
against the legal representative of the deceased judgmen t*debto r — 
Certificate under section 29 E of the Gujarat Talukddds Act (Bom* Act VI 
of 1888)— Managing Officer— T&lukd&n Settlement Officer 

When execution pioceedmgs are commenced against a judgment-debtor, 
the} can be continued aftei his death bj substituting the name of the legal 


* Rirst Appeal No. 396 of 1908. 

(1) Sections 28 and 20 R, E of the Gujarat TAluUai’s Act aie ?*» follows *— 

28* (1) With the sanction of Government, the Taluk diri Settlement Gffioei oi 
any other officei appointed by Government for this purpose may, upon the written 
application of a tAlukdar in this behalf, take chaige of such fcalukdai’s estate am! 
beep the same under his management for such period as may be agieed upon, 

(2) Where a talukd&u estate is held by co-sharers in undivided shares, an applica- 
tion signed by co sharers holding an aggregate interest of not levs than three-fourths 
of the whole estate shall, for the pm poses of sub-section (1), be deemed to be an 
application by a t&lukd&i m respect of such estate. 

29B, (1) Where any UlukcUii estate has been taken under management by 
Go^ eminent Officers under section 26 or 28, the Managing Officer may publish in the 
Bombay Government Gazette and in such other manner as the Governor in Council 
may by general or special ordei diiect, a notice io English and also in the Vernacular, 
calling upon all the peisons having claims against such talukdar or his property, to 
Submit the same in waiting to him within six months from the elate of the publication 
of the notice. 

(%) Where the Managing Officer is satisfied that any claimant was unable to comply 
notice published undei sub-section (1), he may allow his claim to be 
i MWjW at an y aftpl> the date of the expiry of the period fixed therein ; but 
shall, notwithstanding any law, contract, decree or award to the 
-contrary, crease to carry interest from the date of the expiiy d such period until 
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lepresenUtive in place of that of the deceased judgment-debtor in the application 
foi execution. It is net necessaiy to file a fresh application under the provisions Pdbushot- 

of section 235 of the Civil Procedure Code (Act XIV of 1882). IAM 

Hiraehand ffarjimndas v. Kastimhand Katidas (i), explained. Bajbai, 


The effect o£ section 29E of the Gujarit Talukddi's Act (Bom* Act VI of 
1838) is that before the execution of a deciee can be pioceeded with the Court 
must be satisfied that the deeiee-elaim has been duly submitted. If the officer 
ceitifies that it has been duly submitted theie is an end of the matter. If he 
does not so certify, the Court must wait for one month from the date of the 
receipt by the officer of an application for a certificate, and upon being satisfied 
that the claim has been duly submitted m accordance with the provisions of 
section 29B of the Gujarat Tdlukdai’s Act (Bom/Act VI of 1888) it may then 
proceed with the execution. 

The expression * managing officei * m section 29 E of the Act is merely a > * 

compendious term foi “the Talukdari Settlement Officer or any other officer 
appointed by Government to take charge of the Talukd&r s estate and keep the 
same m his management 3 * 5 lefened to m section 28 of the Act, and where the 
officer who takes charge of the estate and keeps the same in his management is 
the Talukdari Settlement Officer, the ‘ managing officer 5 is merely a synonym 
for < Talukdctri Settlement Officer.* 


(3) Everyclaim against such talukdAr or his pioperty (other than a claim on the 
pait of Government) not anbmi ted to the Managing Officei in compliance -with the 
notice published under sub-section (1), cr allowed to be submitted under sub section 
(2), shall, save m the eases provided for by section 291, sub-section (2), clause (o) 
and by sections 7 and 13 of the Indian Limitation Act, 1877, be deemed for all 
purposes and on all occasions, whether dm mg the continuance of the management 
oi afteiwards, to have been duly discharged, unless in any suit or proceeding 
instituted by the claimant, or by any peibon claiming under him, in respect of any 
such claim, it is pioved to the satisfaction of the Court that he was unable to 
comply with the notice published under sub-scction (I). 

29E* (1) On the publication of a notice tinder section 29B, sub-section (1), no 
proceeding in execution of any decree agamsi the t&lukdar whose estate is taken 
under management or his propel fcy shall be instituted or continued until the decree- 
holder files a ceitificate from the managing officer that the decree-claim has been 
duly submitted, or until the expiration of one month from the date of receipt by the 
managing officer of a written application for such certificate, accompanied by a 
certified copy of the decree. 

(2) Any person holding a deciee against such taiukdar or his pioperty shall be 
entitled to receive from the Managing Officer, fieo of cost, the certificate required by 
sub-section (1)* 

(3) ******* # 

(l) (1893) 18 Bom, 224, 
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1909. Where an application 1 elating to a claim is presented to the Subordinate 

- Judge and is forwarded by him to the Talukdaii Settlement Officer, it amounts 

iaM to a submission of the claim in writing within the meaning of section 29B of 
*• the Act, if the Tdlukddri Settlement Officer is also the managing officer, 

TP a yt» * r 5 


Fxest appeal against the decision of Chunilal Lallubhai, First 
Class Subordinate Judge of Ahmedabad, in an execution 
proceeding; Darkbast No. 549 of 1896. 

One Girdharlal Hargovan filed a suit, No. 63 of 1893 , in the 
Court of the First Class Subordinate Judge of Ahmedabad to 
recover on the mortgage of the Bhatkonda Taluka the sum of 
Rs. 8,935 from Thakore Hiraji Dolatsang and his four co-sharer 
Tdlukddrs of the Bhatkonda Taluka in the Ahmedahad District. 
The Subordinate Judge dismissed the suit. On Appeal, No, 14 of 
1894, the High Court, on the 26th August 1895, reversed the 
decree and allowed the plaintiff’s claim. By consent of parties 
the High Court passed a decree against Thakore Hiraji Dolatsang 
alone. 

On the 25th June 1896 the plaintiff Girdharlal presented an 
application, Darkhast No. 549 of 1896, for the execution of the 
decree seeking to recover the decretal debt, Rs. 8,935 and costs, 
Rs. 1,373, in all Rs. 10,308 by sale of the mortgaged property. 
On the 8th July 1S96 the Court passed an order for the sale of 
the mortgaged property and transferred the execution 
proceedings to the Collector under section 320 of the Civil 
Procedure Code (Act XIV of 1882). The Collector forwarded 
the proceedings to the Tilukdari Settlement Officer who was 
invested with the powers of the Collector under the said section. 

In the year 1905 the Gujaidt Talukdar’s Act (Bom. Act VI 
of 1888) was amended by Act IT of 1905. Under the powers 
conferred by section 29 B, which was added by the amending 
Act, the Talukdari Settlement Officer published notices in 
September 1905 calling upon the creditors of the Bhatkonda 
estate to submit their claims to him, (as he had already taken np 
the management of the whole of the T&lukdari estate by a 
previous notification), within the six months prescribed by the 
1 Cj section. In the month of January 1907 and before the expiration 
| the period of six months from the date of the notification the 
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judgment-debtor Thakore Hiraji Dolatsang and his son Rajaji 
Hiraji died leaving them surviving Bai Rajba, widow of Rajaji 
and daughter-in-law of Hiraji. In the meanwhile, that is, 
between the date of the notification and the death of the 
judgment-debtor, the judgment-creditor had presented two 
applications to the Court for the execution of the decree and 
those applications were forwarded by the Court to the Tdlukddri 
Settlement Officer with its endorsement that the execution should 
proceed. 

On the 3rd July 1907 the judgment-creditor applied to the 
Court that Bai Rajba was the legal representative of the deceased 
judgment-debtor and prayed that the execution proceedings be 
carried on against her. The Court forwarded this application 
also to the Talukdari Settlement Officer who filed it along with 
the papers relating to the execution of the decree in his office. 

On the 5th July 1907 the judgment-creditor, in compliance 
with the notices published by the Tdlukddri Settlement Officer 
under section 29B of the Gujardt Talukddr’s Act (Bom. Act VI 
of 1888), submitted his claim to that officer and applied that it 
may be registered under the section. But the Talukdari Settle- 
ment Officer on the next day rejected the application on the 
ground that it could not be registered as it was not made within 
six months of the publication of the notices, and along with the 
application sent back the whole record of the execution 
proceedings to the Subordinate Judge. 

Being dissatisfied with the order of the Talukddri Settlement 
Officer, the judgment-creditor urged objections against it before 
the Subordinate Judge who dismissed the application for execution 
on the grounds that the legal representative of the deceased 
judgment-debtor could not be brought on the record of the 
existing proceedings and that the application could not be 
continued as ‘a certificate under section 29E was not produced by 
the judgment-creditor. The following are extracts from the 
Subordinate Judge’s judgment : — 

Now the first point is whether the legal representative of the deceased 
judgment-debtor Hiraji can be brought on the record in this execution matter. 
J, Jj. R. 18 Bom. 224 shows that sections §61 to 372, Civil Procedure Code, do 
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not relate to proceedings in execution between the judgment-creditor and 
judgment-debtor and that the course open to the judgment-creditoi is by way of 
application to execute the decree against the legal representative of the deceased 
as provided for by section 324 of the Civil Procedure Code. Thus the legal 
repiesentafcive of the deceased Hiraji cannot be brought on the reeoid in his 
darkhast matter and the darkhast cannot proceed, there being no one on the 
reeoid to represent the deceased’s estate The next question is regards the 
certificate. Section 29B of Act VI of 1888 pxovides :-(]) On the publication of 
a notice under section 29B, sub-section (1) no pioceeding in execution of any 
ecree against the tilukdar whose estate is taken under management or his 
property shall be instituted or continued until the decree-holdei files a certificate 
from the managing officer, that the decree claim has been dnlv submitted or 
until the expiration of one month from the date of receipt by' the managin'* 
officer of a written application for such certificate accompanied by a certified 

T 0f tlle dearee > &c the production of certificate from the managing 

officer is necessary for contmu mce of the darkhast. ' " 


The plaintifi’s own conduct shows that the estate is under the management 

of the Talnkcliri Settlement Officer and that he had not submitted his claim 
within six months of the publication of the notice. The oeitificate sent by this 
Court when the executive matter was tiansferrod to the Collector cannot be 
eH as submission of the plaintiff’s claim within the meaning of section 29B 
,, ™ukdin Act. The pending of the execution-matter before the Tdluk- 
i&ri Settlement Officer also cannot form any excuse for not submitting the 
daim. The ckim is required to be submitted to the Manager and not to the 
agent ‘^Collector executing the decree Thus the pending of the darkhast 
before the TAlukdan Settlement Officer cannot excuse the plaintiff and the 
darkhast cannot be continued without the managing officer’s certificate. The 
managing officer did not allow the plaintiff’s claim to be submitted after the 
expiration of six months. Under section 29B (2) of the Talukdin Act no suit 

or proceeding is instituted by the plaintiff in lespect of the claim not allowed 

to be submitted by the managing officer and I do not think I am justified, in 
notffie 1 ^ 1116 ^ 0116840 * 310 inaWlty of the P Lunti£E to comply with the 

The judgment-creditor appealed. 

L. A. Shah for the appellant (judgment-creditor).— The 
Subordinate Judge has held that as the judgment-debtor died 
patter the application for execution was presented and proceeding 
l^^ecutienhaa commenced, the proceedings could not be 
@aj??fvi a ® ains * hls le S al representative relying on the ruling 
plv^Mirachand v. Kadnrckand^. But the .effect of that ruling 

a 

. 0) (1893) 18 Bom. 22*, 
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has been misunderstood. The proceedings can be continued 
against the legal representative and the name of the legal 
representative is not required by law to be brought on the record. 
Sections 861 to 872 have been held not to apply to execution 
proceedings. Section 284 of the Civil Procedure Code gives the 
right to continue the proceedings against the legal representative : 
III rack and Harjivmiclas v. Kasturchml Kasldas^j Jeshanhar v. 
Handy a Fulia 

After the execution proceedings were transferred to the 
TAlukd6ri Settlement Officer under section 320 of the Civil 
Procedure Code, the Gujardt Talukdar's Act was amended in 
1905 by Act II of 1905, so that when sections 29 A to 29E added 
by the amending Act, came into force, the proceedings were 
pending before him and he had notice of our claim ; so, no 
further submission was necessary. We further rely on two 
applications*made by us to the First Class Subordinate Judge 
which were duly forwarded by him to the Mukdari Settlement 
Officer before the expiry of the six months from the date of the 
notifications. On coining to know of the notifications wo made 
an application as i squired by section 29B but the Settlement 
Officer rejected it as beyond time. An issue was raised in the 
lower Court as to whether there was sufficient excuse for the 
delay, but no finding was recorded on the issue. We submit that 
our claim was already before the TalukdSri Settlement Officer by 
reason of the execution proceedings pending before him at the 
date of the notifications and the two applications mentioned 
above were a sufficient compliance with requirements of section 
29B. That section does not require the submission to be made 
in any particular form. 

In the present case the TalukcMri Settlement Officer was himself 
the Managing Officer referred to in section 29B, Even as 
T&lukd&ri Settlement Officer he had to manage the estate and he 
had already taken up the management. Though the designations 
are different, the two capacities were merged in the same indivi- 
dual and our claim was lying before him either as Managing 


(X) (1893) 18 Bom. 224 (2) (1930) 2 Bom. L, R. 887. 
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Officer or TSlukdari Settlement Officer. We rely on BunlioUwd 
v. EarMamji^K 

Ooyaji with B. IF. Desai for the respondent (legal repre-*- 
sentative of the deceased judgment-debtor). — Section 234 oi 
the Civil Procedure Code under which the case was decided 
contemplates a fresh application to be made by the judgment- 
creditor when the judgment-debtor is dead and the decree is 
sought to be executed against his legal representative. No such 
application was made in the present case. The judgment- 
creditor sought to continue the same proceeding against the legal - 
representative by having recourse to the provisions of sections 
861 and 372 of the Civil Procedure Code. This could not be 
allowed. The ruling in Hirachand Harjmndas v. Kasturchanil 
Kasidas® shows that those two sections do not relate to 
proceedings in execution. The language of section 284 shows 
that the application must be made to the Court which passed the 
decree and not to the Court executing the decree. The ruling in 
JesJtanJcar v. Bandy a Fulia® has reference to a judgment-creditor 
and not to a judgment-debtor. 

It was argued that as the proceedings were already pending, 
before the Talukddri Settlement Officer, no further submission, 
was necessary. This argument is based upon an assumption, 
that when the amending Act was passed or when the notification^ 
were issued the proceedings wmre lying before the Talukdari 
Settlement Officer. About that time all the papers in the case 
were cither in the Courts at Ahmedabad or in the High Court 
in connection with the litigation relating to the quantum of the 
judgment-debtor’s share. The two applications relied on were 
made after the notice was issued under section 29 B, so they 
cannot affect the case. 

It is only an accident that the Talukddri Settlement Officer 
happened to be the Managing Officer. Under section 230 of the 
C^ii Procedure Code several matters are sent to the Tdlukddri 
Settlement Officer for execution. The duty of the Managing 
Officer i| a brangh the u ork of the Settlement Officer. It 

(|9(19) 38 Bom, 443, (23 (1893) Ig, B &m . 224. 

fi 0 900 ? 2 *r-£.p f $7. 
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Scott, C. J. The appellant applied to the First Class Sub- 
ordinate Judge for the disposal of an application for execution of 
a decree obtained by him so long ago as the 26th of August 1895. 
The application for execution was made on the 25th of June 1896. 
The mode in which the assistance of the Court was sought was by 
sale of the right title and interest of the mortgagor in the mort- 
gaged property which was the subject of the suit. On the 8th 
of July 1896 an order for sale having been passed the proceed- 
ings were transferred to the Collector for execution under 
section 820 of the Code and by him to the Talukdari Settlement 
Officer upon whom the powers of the Collector under that 
section had been conferred. The judgment- debtor was a Taluk- 
dar having a small share in a Talukdari estate, and it was in 
order to have that share realised by sale that the application 
had been made for execution. 

1 In the month of September 1905, under the provisions of the 
Gujarat Talukdars Act (Bombay Act VI of 1888), section 29B, a 
: Notification was issued stating that the whole of the Talukdari 
I estate had been taken into the, management of the Talukdari 
| Settlement Officer and that persons having claims upon Talukdars 
l or their properly should submit the same in writing to the 
| Talukdari Settlement Officer. Previous to the date of that Noti- 
I fication the Talukdari Settlement Officer had taken the estate into 
pis management under the provisions of section 28 (2) of the Act. 
gBefore six months had expired from the date of the Notification 
gmder section 29B, the judgment-debtor died. The date of Ms 


cannot be expected that whenever proceedings are sent to him 
under the Civil Procedure Code, he should at once make inquiries 
and find out whether such proceedings refer to any managed 
estates and see whether they amount to notice. 

Under section 29E the execution proceedings can neither be 
commenced or continued without a certificate from the Managing 
Officer. If any proceeding is sent to him under section 320 
of the Civil Procedure Code, he would return it to the Court and 
the decree-holder must produce a certificate. In the absence of 
such certificate, the execution cannot even continue. 

Shah in reply. 
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death was 21st January 1907, Between the date of the 
Notification and the date of the death of the judgment-debtor 
two applications were made to the Court by the judgment-creditor 
that the execution of the decree might bo carried out, and those 
applications were forwarded by the Court to the Talukdari 
Settlement Officer with endorsements directing that the execution 
should proceed. 

On the 3rd of July 1907, the plaintiff applied to the Court 
stating that the present respondent was the legal representative of 
the deceased judgment-debtor and piaying that execution might 
be proceeded with against her. That application was forwarded 
by the Court to the Talukdari Settlement Officer and was filed by 
him in the file of documents relating to the execution of the 
decree in his office. 


On the 5th of July 1907 the plaintiff applied to the Talukdati 
Settlement Officer to have the claim registered under section 
29B of the Act, but the Talukdari Settlement Officer replied the 
following clay that the claim could not be registered as it was 
not made within six months of the publication of the notice 
under section 29B. Having come to this conclusion that 
Officer returned the whole of the documents filed by him to the 
Subordinate Judge stating that under the provisions of section 
29 B the claim of the judgment-creditor must be deemed to have 
been satisfied, and that therefore nothing more could bo done 
under the execution proceeding. 

The plaintiff objecting to that decision of the Talukdari Settle- 
ment Officer complained to the Subordinate Judge. 

The Subordinate Judge has held that the plaintiff cannot 
succeed in his application for two reasons : first, because, the 
application cannot be proceeded with as the judgment debtor 
is dead : and secondly, because, no certificate under section 29E of 
the Tahikdars Act lias been filed. 

I Regards the first point, the conclusion arrived at by the 
" * It Judge is stated by him to be based upon the 
ityiof the case of HiracJiand Earjivandas v. Kmtunha nd 
When that case is examined it •will be found that it is 
' #(1^3)18 Bom. 224 . 5 f 
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no authority for the conclusion arrived at by the learned Judge. 
It decides that sections 361 to 372, Civil Procedure Code, do not 
relate to proceedings in execution, and that therefore it is not 
necessary that the records of the suit should bo amended on the 
death of the defendant after decree, but it also shows that where 
the judgment-debtor dies after deciee the proper course is to 
apply under section 23 i to the Couit which passed the decree for 
liberty to continue the execution proceedings against the legal 
ropiesentath e of the judgment-debtor. This is exactly the course 
which had been followed by the plaintiff in the present case by 
his application of the 3id July 1907. 

No authority has been cited to us in support of the contention 
that execution proceedings already commenced cannot be con- 
tinued after the death of the judgment-debtor by substitution of 
the name of the legal representative in place of that of the 
judgment-debtor in the application for execution. 

IV e think therefore that there is no objection to the continuance 
of the execution proceeding against the present respondent 
without fresh application under section 235. 

The second point upon which the Subordinate Judge came to a 
decision adverse to the appellant is the point based upon the 
fact that no certificate of the managing officer such as is 
contemplated under section 29 E of the Talukdar’s Act has been 
filed in the Court. 

This section provides that before execution can be proceeded 
with, one of two things must have happened ; either a certificate 
from the managing officer that the claim has been duly submitted 
must be filed, or one month must have elapsed from the date of 
receipt by the managing officer of the written application for 
such certificate accompanied by a certified copy of the decree. 

One of tho points which was made on hehalf of the respondent 
in supporting the judgment of 3 the lower Court was that the 
managing officer mentioned Jn section 29E is a different officer 
from the Talukdari Settlement Officer who has the charge of the 
proceedings in execution and therefore a claim which came to his 
knowledge as the officer charged with the execution^ the decree 
would not be within his knowledge as managing er. The 
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ff managing officer ^ is liow over merely a compendious term used 
in the Act for “the Talukdari Settlement Officer or any other 
officer appointed by Government to take charge of the Talukdar’s 
ostate and keep the same in his management 99 referred to in 
section 28 of the Act, and where the officer who takes charge of 
the estate and keeps the same in his management is the Talukdari 
Settlement Officer, the “ managing officer** is merely a synonym 
for ff Talukdari Settlement Officer/* 

It was next contended on behalf of the respondent that section 
29E gives to the officer, whether he he the managing officer, as 
distinct from the Talukdari Settlement Officer, or to the Talukdari 
Settlement Officer, the sole right of deciding whether or not a 
claim has been duly submitted in replj to a notice issued under 
section 29B. 


As the result of the non- submission of the claim would bo a 
statutory discharge under section 29B (3) of the claim of the 
decree-holder, if such a power were put into the hands of the 
officer whose duty it is to manage the estate and free it from its 
liabilities, it would have the effect of making that officer a judge 
m his own cause. This is a result which can hardly have been 
intended by the legislature, and we think, therefore, that section 
29E must mean that before execution of a decree can be proceeded 
with the Court must be satisfied that the decree-claim has b^en 
duly submitted. If the officer certifies that it has been duly 
submitted there i*» an end of the matter. If, however, he does 
not certify that it has been duly submitted the Court must u ait 
for one month from the date of the receipt by the officer of an 
application for a certificate, and upon being satisfied that a claim 
has been duly submitted in accordance with the provisions of 
section 29B, it may then proceed with the execution. The 
section cannot mean that a decree-holder without making any 
attempt to submit a claim may apply to the managing officer for 
^ Cartiflaate that he has submitted a claim and after waiting a 
month m&y go to Court and demand execution of his decree. 

Which we put upon the section is one which 
j^^ibutfs to the legislature both fairness and common sense. 

4: (?: T!he next question which we will consider is,, whether in the 
t case a claim has been submitted to the Talukdari 
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Settlement Officer in accordance with the provisions of section 
J29B* That section provides that the officer may call upon persons 
Jiaving claims to submit the same in writing to him within six. 
months from the date of the publication of notice. The group 
of sections to which it belongs provides machinery for the 
ascertainment of the liabilities of Talukdais who^e estates aie 
taken under management. 

It is not contended that the officer has issued any requisition 
under section 290, therefore all that the plaintiff must show is 
that he has within six months submitted his claim in writing. 

Now we know that the plaintiffs claim for execution of the 
decree has actually been before the Talukdari Settlement Officer 
from the month of July 1896, that is to say, for a period of 13 
years, and we know that two written applications were made by 
the plaintiff within six months of the elate of the issue of the 
Notification under section 29B, and were in the ordinary course 
of execution proceedings forwarded by the Subordinate Judge to 
the Talukdari Settlement Officer* It is contended on behalf of 
the plaintiff that either of those applications is a written. notice of 
the claim. 

No form of Notification of claim is prescribed by the Act, and 
as the only object aimed at by the legislature is that the officer 
should be informed of claim against the estate, there is no reason 
why any written notice of claim, which is submitted to the 
managing officer should not be held to comply with the require- 
ments of the section* 

In our opinion the applications, dated the 6th October 1906 
and the 22nd of December 1906, are sufficient notices in writing 
of the plaintiffs claim* 

The plaintiff, although he has thus satisfied us that he has 
submitted notice in writing of his claim in compliance with the 
provisions of section 29B, has not been able to show us that he 
has obtained a certificate from the officer or has applied for one 
more than a month before the date of his application to the 
Court. We think that ve ought to give him an opportunity, 
now, of applying for a certificate from the managing officer, and 
we think that having satisfied us that a claim has been made 
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under section 29B, he will be entitled to -receive a certificate 
from that officer. If, however, he does not receive it we direct 
the Subordinate Judge, after the expiry of one month from the 
date of the application for certificate, to proceed with the execution 
of the decree. 

We reverse the order of the lower Court and send back the ease 
for disposal in accordance with this judgment. 

We think there ought to be no costs of this appeal as the 
appellant has not produced the certificate and the respondent 
has failed in his contentions. 

The other costs will be costs in the execution. 

Order reversed. 

G, B. E, 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarhar and Mr. Justice Heaton. 

1909. CHHAGANLAL BHAG WANDAS (oeiginal Opponent No. 2), Appellant, 
Septemler 14. *■ WUNJIVAN SHIYLAL and others (original Petitioners and 

■ — heirs op original Plaintiff), Respondents.* 4 

THE COLLECTOR OP SURAT (original Opponent 3s t o. 1), Appellant, %\ 
PRANJIYANDAS SHIYLAL and others (original Petitioners', 
Respondents.* 

Pensions Act (XXIII of 1871), sections 6, 8, U—Toda giras allowance— 
Purchase of the rights to receive allowance at a Court sale— The allowance 
entered in the name of the pur chaser- Application by heirs of the purchaser 
to receive arrears of allowance— Certificate of Collector. 

It was directed by a decree that the purchaser at a Court sale of a Toda 
Cfiras allowance should recover from the Collector the amount due for arrears 
of the allowance from the date of his purchase. An application to execute 
this decree was made in 1864, in consequence of which the decree-holder’s 
name was entered in -the Collector’s books as the person entitled to the allow! 
ancc m question, and the arrears up to 1864 were paid. In 1903, the decree* 
holder’s heirs applied to the Court to recover the arrears of allowance that 
had remained unpaid since 1896. The Collector contended that the applb 
cation could not be entertained in the absence of a certificate from the 
. .C olleetor under the provisions of section 6 of the Pensions Act, 1871. 

* Joint Appeals Nos. 70 and 107 of 1806. 
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Meld, overruling the contention, that the power of the Collector under the 
Act had been exhausted and there was no discretion for that officer to exercise 
either under the Act or the rules, so far as the applicant’s right to recover the 
arrears that had become due in the life-time of the last holder, was concerned, 

Meld , further, that if those amounts remained unpaid, the Collector held 
them for and on behalf of the last holder, as moneys due to him, and as 
moneys therefore recoverable on his death by his heirs independently of any 
"question which might arise under the Pensions Act 1871, or the rules framed 
thereunder. 

Appeal from the decision of Dayaram Gidumal, District 
* Judge of Surat. 

Execution proceedings. 

The decree sought to be executed was passed on the 22nd 
February 1860 by the Judicial Committee of the Privy Council. 
The judgment is reported in 8 Moore’s I. A., p. 1. 

A money decree was passed against one TJtodia Bharmalsingji 
Kooversingjee, who was entitled to two annual Toda (iiras 
allowances. In execution of this decree the allowances were 
put up to sale at a Court auction and purchased by Shambhulal 
Girdharlal on the 24th December 1839. Under the deeds of sale, 
the purchaser was to receive every year the amounts of the said 
Giras from the Government Treasury and no one was to object 
thereto. 

Shambhulal Girdharlal then tried to get the payments made to 
himself, but failed. Eventually he filed a suit in 1843 against 
the Collector of Surat, whereby he prayed ( infer alia ) that the 
Collector might be ordered to enter the said Giras allowance in 
the plaintiff’s name and pay over to him the arrears thereof. 
The case was finally decided in the Privy Council. The decree 
directed, among other things, that — , 

“ All the moneys which have been paid into the Zillah Court of Surat, or 
the Sudder Dewanee Adalat by the respondent, the Collector of Surat, or by 
the Government on his behalf on account of the Hoda Giras payable from 
Purgunna Olpad, together with all accumulations thereof ought to be paid 
. or transferred to the appellant and in case no such payments s hall have been 
mads into the Zillah Court of Surat or the Sudder Dewanee Adalat on such 
account, then that the Collector of Surat ought to be ordered to pay forth- 
with to the said appellant the amount due for arrears of the said Toda Giras 
1016— 3 
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from the time of the purchase thereof by him, together with simple interest 
thereon according to the usual rate allowed by the said Court." 

Shambhulal having died, his son Lalbhai, the manager of his 
firm, applied in 2864 to recover the arrears of the Toda Giras 
allowance. The arrears up to 1864 were paid to him and Lalbhafs 
name was entered as the person entitled to the Toda Giras. 

To recover further arrears, Lalbhai applied again and 
recovered them up to 1895. 

Lalbhai died in 1895. At his death, the Collector entered the 
name of his son Bhagwandas; but the latter also died and 
further arrears remained unpaid. 

In 1908, the surviving members of Shambulal’s firm applied 
to the Court to recover the arrears of the allowance from 1896 
to 1902. They also prayed that their names should be entered as 
the persons entitled to the allowance. 

This application was resisted by the Collector of Surat who 
contended inter aha that the applicants were not entitled to prefer 
the application in the absence of a certificate under the Pensions 
Act 1871. 

The District Judge overruled the contentions set up by the 
Collector and ordered payment into Court as follows 

(1) of Es. 2,429 plus | of 791*3-10 (arrears of the allowance 
from 1898—1902); 

(2) of the amounts due for the Hak after 1902 with interest 
up to the date of the order : and 

(3) of the amounts that might become annually payable after 
the date of the order. 

The opponents appealed to the High Court. 

(opponents)^ Acfcing Government Pleader, for the appellants 

: Branson (with M. V. Mehta) for the respondents (applicants). ' 

Chandavakkar, J. — The first point argued in support of these 
appeals is that the order of the District Judge, directing the 
Collector to pay the amount mentioned in the darhhast into 
Court is not sustainable, having regard to the Pensions Act and 
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the rules framed under it, This argument rests upon a misappre- 
hension of the nature of the liability of the Collector, which is 
in dispute, and of the payment into Court which he has been 
directed to make. It is admitted before us, and, indeed, the Court 
below has found upon unchallenged evidence, that the amount, 
which is named by the applicants in the present dar Jehad, had 
become payable to the deceased Bhagvandas during his life-time, 
because he had been recognized as holder of the Hak by the 
Collector under the Pensions Act. The power of the Collector 
under the rules framed under the Act had been exhausted, and 
there was no discretion for that officer to exercise, either under 
the Act or the rules, so far as Bhagvandas* right to receive the 
allowance for the years in dispute was concerned. If the amounts 
somehow remained unpaid, the Collector held them for him and 
on his behalf, as monies due to him, and as monies therefore 
recoverable on his death by his heirs, independently of any 
question arising under the Pensions Act or the rules under it. 

The District Judge has gone beyond the darJehad in making 
an order in his decree as regards the amounts that may become 
annually payable after the date of his order. The question "was 
not raised, and indeed could not be raised, by the present dar- 
Jchast, with reference to these amounts. They stand upon a 
footing different from that of the arrears claimed in the darJehad. 
Presumably and indeed probably these amounts payable in future 
would be recoverable on Bhagvandas* death by the person recognis- 
ed by the Collector according to law. Whether that is so or not 
we do not decide, but that is a question which cannot be decided 
unless it arises actually for adjudication. This direction in the 
decree ought to be struck out. 

The order as to interest cannot be interfered with, because there 
can be no doubt that the amount was wrongly withheld. As to 
the rate of interest, that is entirely a matter of discretion. 

The learned Government Pleader also addressed us on a ques- 
tion as regards the rights of the co-sharers inter se with reference 
to the amount which the District Judge has directed to be paid 
into Court. The District Judge has merely directed the payment 
of the amount into Court without deciding the rights of the 
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claimants and their co-sharers inter se. The question as to what 
is to become of that amount after payment into Court has been 
made, that is, to what particular person it is to be paid, has yet 
to be decided. Therefore we say nothing upon that point. The 
decree will be modified by striking out the portion relating to 
amounts that may become annually payable. In other respects it 
is confirmed. Each party will bear his own costs of this appeal. 

The same order governs First Appeal No. 107 of 1906. 

Decree modified . 

B. E. 


APPELLATE CIVIL. 


Before Sir Basil Stott, Kt, Chief Justice, and Mr. Justice Batchelor. 

W mT L nim S , ARDARMAL (oRIGINAL Defendant), Appellant, .. RAMA 
■LUiONDI (original Plaintiff), Respondent,* 

^daZfim iCU TTf BeUef Act {XVTI of 1 8 ^> seati ™ 1SD ’ 

clause (•>') (1) -Smt by mortgagor for account-Application for redemption 
decree m appeal —Redemption decree passed by Court in appeal-Bccree 
m the suit — Interpretation* 

R a suit for an amount brought by a mortgagor under the provisions of 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879) the Court found that a 


# Second Appeal No. 38 of 1909. 

CknSeS (1) ’ <2) “ d (3) ° f tte Detthan ^culturiats’ Relief Ac 
(A VII of 1879) run as follow : — 

Any Wll ° Se Pr ° perty is sue fora, 

account of the amount of principal and interest remaining unpaid on the mortgagi 
ana for a decree declaring that amount. . b 

(2) When any such suit la brought the amount (if any) remaining unpaid shal 
be determmed under the same rules as would be applicable under this Act if th< 
mortgagee had sned for the recovery of the debt. 

J’lT time b6f r th6 / eCree kthe SU5t 58 s!gMd > the PWnttff may apply to 

“ :“ adt r fa the redemption of the mortgage, or the mortgagee, 

CourtTo ^ 6 5tled *° 6U<3 fW f0TCCl08ura 0 ^ sale, may apply to the 

decree merT 7 ° foreclotnre or 6aIe ( as the case may he), instead of a 
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sum of Es. 100 was due by the plaintiff to the defendant. The defendant 
appealed. The appellate Court, on the plaintiffs application that his suit 
should be treated as one for redemption, passed a decree for redemption on 
payment of Es. 49-2-0 by the plaintiff to the defendant. 

The defendant preferred a second appeal contending that the words <c the 
decree in the suit ” in section 15D, clause (3) of the Act meant decree in the 
original Court and not of the Court of Appeal. 

Eelcl, dismissing the second appeal, that when the decree of the lower 
Court is reversed or varied in appeal, the decree of the appellate 
Court becomes the decree in the suit which is to be executed in execution 
proceedings. 

Second appeal from the decision of Gulabdas Laldas, First 
Class Subordinate Judge of Nasik with appellate powers, 
varying the decree passed by V. D. Joglekar, Subordinate Judge 
of Pimpalgaum. 

The plaintiff sued under the provisions of section I5D of 
the Dekkhan Agriculturists* Relief Act (XVII of 1879) for an 
account of the amount due on a registered mortgage bond for 
Rs, 160, dated the 3rd April 1897. 

The defence was that the profits of the land were not suffi- 
cient to cover even the interest due on the principal. 

The Subordinate Judge took the account and found that 
Rs. 100 were due by the plaintiff to the defendant under the 
mortgage. He, therefore, made a declaration accordingly. 

The defendant appealed and at the hearing of the appeal, the 
plaintiff (the present respondent) applied to the Court that his 
suit should be treated as one for redemption and a decree should 
be passed for the redemption of the mortgaged property. The 
appellate Court granted the application and passed a decree in 
the following terms 

The decree of the Lower Court is varied and it is hereby directed that the 
plaintiff do pay to the defendant Es* 49-2-0 (forty-nine rupees and two annas) 
find his costs in both the Courts on 12th April 1909 and the defendant do 
deliver possession of the plaint lands to the plaintiff on the date aforesaid, free 
from all incumbrances, that the defendant do deliver such documents as he 
may have relating' to the lands, that in default of the plaintiff making the 
payment on the due date, the defendant may apply for a proper order under 
paragraph 2 of section 15B of the Dekkhan Agriculturists’ Belief Act, that 
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the sum of Ks. 49-2 0 shall bear buteie&t at 12 pei cent fiom 13th Apnl 1909 
till satisfaction and the defendant shall be liable to render accounts of the 
profits, Ac , till delivery of possession. The plaintiff (respondent) bears his costs 
throughout 

Defendant prefen ed a second appeal. 

R. R I)esai for the appellant (defendant) : — This was 
originally a suit for account under section 15D, clause (1) of 
the Dekkhan Agriculturists’ Relief Act and the amount due 
under the account was declared by the first Court in its decree. 
The plaintiff was satisfied with that decree and he did not 
appeal against it, nor did he present an application to the first 
Court under section 15D, clause (3) of the Act. The words 
in the clause are specific — “ before the decree in the suit is 
signed ” which cannot mean a decree in appeal. 

[Batchelok, J. : — What benefit is there to the defendant 
whether the decree for redemption is passed in the piesent suit 
or in some other suit ?] 

Under the Act the defendant is not liable for the surplus 
profits and if he continues in possession until the result of a 
separate suit he will be benefitted to the extent of the profits 
which he will get till then. We want to take advantage of 
this peculiarity though it may be apparently unfair. 

M, R. Boclas for the respondent (plaintiff) : — The words 
u the decree in the suit” in clause 3 of section 15Dof the 
Dekkhan Agriculturists’ Relief Act do include the decree of 
the appellate Court because an appeal is a continuation of the 
suit. Those words mean any final decree whether of the first 
Court or of the appellate Court. 

Scott, C. J. : The only point which we are called upon to 
decide in this appeal is whether the learned Judge of the 
appellate Court was right in passing a redemption decree for 

the plaintiff on his application when the case came before him 
in appeal. 

lull is argued on behalf of the appellant that the words of 
section 15D, clause (3) of the Dekkhan Agriculturists’ Relief 
Act are only susceptible of the interpretation which he con- 
tends for, namely, that “the decree in the suit” means the 
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decree of the original Court and not of the Court of appeal. 
It would follow that if the Court of appeal reversed the decree 
of the lower Court and passed an entirely new decree it would 
not be u the decree in the suit y 9 though it would be the only 
existing decree capable of execution. If the words had been 
“ a decree ” there would have been more force in the argument. 
When the decree of the lower Court is reversed in appeal, or 
varied in appeal, the decree of the lower appellate Court becomes 
the decree in the suit which is to be executed in execution proceed- 
ings. We, therefore, think that the learned Judge of the 
lower Court acted within his powers in granting the application 
of the plaintiff for a decree for redemption. 

We dismiss the appeal with costs. 


1909. 


KAYLAS! 

Sardarmal 

V . 

Kama 

Dhojuu. 


Appeal dismissed* 

G. B, B« 


APPELLATE CIVIL. jj 

— f*i 

Before Sir Basil Scott , Kt , Chief Just ice , and Mr* Justice Batchelor, 

SHANKAR RAMKRISHNA CHOLKAK (original Plaintiff), Appellant, 
v* KRISHNAJI GANESH BADE and others (original Defendants), September is. 
Respondents * — — — < 


DeJclchan Agriculturists' Relief Act (XVII of 18?9), section 9, clause 2( l) — 
Amending Act (XXIII of 1881) — Ratndgm District— Mortgage of 1881 — 
Suit for account — Agt iculim ist. 

The plaintiff whose land and lesidenee was in Ratnagm District executed a 
mortgage in the yeai 1881 The Dekkhan Agriculturists’ Relief Act {XVII 

# First Appeal No, 306 of 1908 

(1) Section 2, clause 2 of the Behfchan Agriculturists 5 Relief Act (XYII of 1879) 
runs as follows — 

2* In construing this Act, unless there is something repugnant m the subject or 
context, the following rules shall he observed namely : 

1st * * * * * * * 

Second * — In Chapters II, III, IV and VI, and in section 69, the term a Agricul- 
turist,” when used with reference to any suit or proceeding, shall include a person, 
who, when any pait of the liability which forms the subject of that suit orpioceed- 
ing was incurred, was an agriculturist within the meaning of that word as then 
defined by law. 
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of 1879) which extended to the districts of Poona, Satira, Bhol&pur anti 
Ahmednagar, was not applicable to the Ratn&giri District in the year 1881, 
In the year 1896 the plaintiff brought a suit for an account of what was tine 
on the mortgage under the provisions of section 15 (D) of the Act (XV II 
of 1879) and contended that he was an agriculturist in 1881, that is/ when 
the liability under the mortgage was incurred. 

Held that the plaintiff could not sue under section 15D of the Act (XVII o£ 
1879) as he was not an agricnltiuist within the meaning of the Amending Act 
(XXIII of 1881). 

The expression “ then defined by law v in section 2, clause 2 of the Act (XVII 
of 1879) relates to the time when any part of the liability was incurred. 


First appeal from the decision of V. N. Rahuikar, First Glass 
Subordinate Judge of Ratnrfgiri, in Suit No. 108 of 1906. 

The plaintiff, who alleged himself to be an agriculturist within 
the meaning of section 2 } clause 2 of the Dekkhan Agriculturists* 
Relief Act (XVII of 1879), brought the present suit under 
section 15D of the Act for an account of seven mortgages 
ranging from the year 1835 to 1881. The first six mortgages 
were passed by the ancestors of the plaintiff and the seventh 
was passed by the plaintiff himself on the 4th November 1881. 
The plaintiff alleged that he was an agriculturist both when he 
executed the last mortgage and when the suit was instituted in 
1906. 

The defendants’ creditors denied the plaintiff’s status as an 
agriculturist. 


The Subordinate Judge found that the plaintiff was not an 
agriculturist either at the time of the suit or at the time when 
the liability was incurred within the meaning of section 2 of 
the Dekkhan Agriculturists* Relief Act (XVII of 1879). He, 
therefore, dismissed the suit as the same could not be entertained 
under section 15D of the Act. The following were his 
reasons ; — 


In determining the status the inc<?ae of the family must be taken into con* 
The non-agricultural income derived by the family is Ba. 720 a 
the agricultural income is Rs 165. The principal source of livelihood 

& of the suit was evidently other than agriculture. Plaintiff was not 
rtat at the institution of the suit. It is contended that the plaintiff 
% of section % of the Dekkhan Agriculturists* Relief . 
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Aofc and was an agriculturist at the time when the liability was incurred, %• e , 
at the time of tluf mortgage of the 4tli November 1881. 

* The suit for account under section 15D falls under Chapter III. It is one 
of the suits referred to in clause 2 of section 2* The term agriculturist when 
used with reference to such a suit includes a person, who, when any part of 
the liability, which forms the subject of the suit, was incurred, was an agricul- 
turist within the meaning of that word cts then defined by laio. 

The teim Agriculturist ’ has undergone seveial changes. It was by Act 
XXII of 1882 that the person, who was an agriculturist at the time when the 
liability was incurred, was included in the term ‘agriculturist The person 
had to establish his status of an agriculturist as defined by that Act. If a 
person inclined a liability in 188d he had to prove that he came within the defini- 
tion given in the Act of 1882 To avoid the inconvenience and hardship the 
present woi ding was introduced in 1895 by Act VI of 1895. The words 
fi within the meaning of that woid as then defined by law were substituted 
for the words “ as defined in the first rule Ihus if a liability was incurred in 
1880 the status in 1880 could be established according to the definition given in 
the Dekkhan Agriculturists’ Relief Act in force in that year and not in the 
} ear of suit. 

From the history of the use of the words as then defined* by law ” at the 
end of clause 2 it is evident that by ‘law ’ i* meant the Dekkhan Agriculturists’ 
Relief Act and not any other Act 

Qn the date of the mortgage of 1881 the Dekkhan Agriculturists’ Relief Act 
as amended by Act XXIII of 1881 was m force in the four disfciicts of Poona, 
Sitiia, Sholapur and ISTagar. An agriculturist within the meaning of that Act 
must have earned his livelihood by agriculture can ied on within the limits of the 
said four districts. Plaintiff did not carry on agriculture in any one of the said 
four districts- He cannot therefore come in under clause 2 of section 2 of the 
Dekkhan Agriculturists’ Relief Act. The result of this constructs i is that 
a person residing outside the four said distiicts and wishing to come in under 
clause 2 must have incurred the liability subsequently to the extension of 
the Dekkhan Agriculturists 5 Relief Act to his district. Plaintiff carried on 
agriculture in Ratuigiri District to which a part of the Act was extended in 
1905. He cannot come under clause 2 and consequently was not an agriculturist 
at the time when the liability was incurred within the meaning of section 2. 

The plaintiff appealed. 

D. A. Kkare for the appellant (plaintiff}.— The lower Court 
erred in holding that we are not agriculturist. We are agricul- 
turist now. Cur income from agriculture exceeds our income 
derived from other sources. We were agriculturist when the 
morigage of 1881 was executed. No doubt when the mortgage 
B 1616-4 
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liability was incurfed the Dekkhan Agriculturists’ Relief 
Act was not in force in the Ratndgiri District but it is clear 
from the language of section 1 of the Act that the provi- 
sions of sub-section 2 of clause (S) of section 2 will cover the 
present case. The ruling in Mahadev Narayan v. Finayah 
GangadharV does not apply. That case was from the Poona 
District m which the Act came into force in 1879 and the liability 
was incurred prior to the passing of the Act. 

P. B. Shingne for respondents 1, 3, 7 and 8 (defendants 1, 3, 
7 and 8) ; and 5 ’ 

P. D. Bhide for respondents 2, 4, 11 and 13 (defendants 2, 4, 
11 and 13) were not called upon. 


Scott, C. J.:— [His Lordship, after dwelling on another part 
of the case not material to this report, continued : ] 

It is said that, at all events, with regard to one of the mort- 
gages in suit, namely, that executed in the year 1881, the plaintiff 
is entitled to maintain this suit because the second clause of 
section 2 of the Dekkhan Agriculturists’ Relief Act provides 
that the term ‘agriculturist* when used with reference to any 
smt or proceeding, shah inciude a person who, when any part 
of the liability which forms the subject of that suit or pro- 
ceeding was incurred, was an agriculturist within the meaning 
of that word as then defined by law.” “Then defined by law” 
relates to the tune ‘ when ’ any part of the liability was incurred 
We, therefore, have to look to the definition of the word 1 agricul- 
uns m e year 1881, the date of the mortgage in question. 

“ Agriculturist ” by Act XXIII of 1881 amending the principal 
Act was defined to be “ a person who, when or after incurring 

f / 7 « V l Jl * 16 sub J ect of an .Y proceeding under this Act, by 
himself, his servants °r tenants earned or earns his livelihood, 
oily or partially, by agriculture carried on within the limits 
Jfihe smd districts ” In order to ascertain what is meant by 
the wd districts’ we turn to section 1 of the Act which in the 
^y^I p®Qvided that the rest of the Act extends only to the 
Pcona, S4t4ra, ShoUpur and Ahmednagar. It follow 

'$) (1909) 33 Bom* 504* 
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that the plaintiff whose land and whosfe residence was in 1909 . 

Ratndgiri was not an agriculturist within the meaning of Act 

XXIII Of 1881. BAHKBlSilNA 

' T '~ 

lor these reasons we affirm the decree of the lower Court and Kbbhwmi 
i * * Oanesh 

dismiss this appeal with costs. Only one set of costs. 

Decree affirmed. 

G. B. R* 


APPELLATE CIVIL. 


Before Sir Basil Scott , JTt., Chief Justice , and .Mr, Justice Batchelor * 

PILU bin APPA NALYADE (original Plaintipp), Appellant, v, 1909 
BABAJI bin NARU MANGr and another (original Dependants), n , , , 

Respondents.* .. __ 

Hindu Law • Alienation by widow— Consent by the body of reversioners — » 

Transfer for legal necessity— Transaction for consideration— Gift— Partial 
relinquishment by widow . 

The general principle which prohibits a Hindu widow’s alienation cf immove- 
able property otherwise than for legal necessity is relaxed in. cases where the 
consent of the Yfhole body of persons constituting the next reversion has been 
obtained. The reason for the relaxation is referred to the principle that the 
consent of the persons who would he interested in disputing the transfer affords 
good evidence that the transfer was in fact made for justifying cause, that is> for 
legal necessity. 

Bajrangi Singh v. Manolcarniha Bahhsli SinghO) and VimyaTcv . GovindM 
followed. 

The operation of the principle is ordinarily limited to transfers for considera- 
tion and cannot be extended to voluntary transfers by way of gift where there 
is no room for the theory of legal necessity. It should not he extended to cases 
where the widow has made only a partial relinquishment of the estate. 

Second appeal from the decision .of C. Roper, District Judge 
of SAt4ra, confirming the decree of V. V. Tilak, First Class 
Subordinate Judge of SatSra. 

* Second Appeal No. 183 of 1909. 

0 (1907) SO All. I. • (2) (1900) 25 Bom. 129. 
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One Appa Nalvade died in the year 1899 leaving him surviving 
two widows Kondai and Chima, and Tanu* daughter by Ohima. 
Tanu had a son Narayan and a daughter Mukta, In the year 
1903 the two widows made a gift of four-fifths of their husband's 
property to Tanu and retained one-fifth for their maintenance. 
Tanu's son Narayan consented to the gift. After the gift Ohima 
died during the same year. In the j ear 1904 Tanu mortgaged 
the property given in gift to her to Babaji bin Naru Mang to 
defray the expenses of legal proceedings instituted by the present 
plaintiff, the son of a separated nephew of Appa, for obtaining a 
succession certificate on the ground that he was adopted by Appa. 
The widows denied the adoption and the plaintiff's attempt to 
obtain the succession certificate failed. In October 1904, Kondai, 
the surviving widow, adopted the plaintiff who in June 1907 
instituted the present suit to recover possession of the property, 
the subject of the gift to Tanu. The suit was brought against 
the mortgagee Babaji bin Naru as defendant i and against Tanu 
as defendant 2, The plaintiff alleged that he had been in posses- 
sion of the property as owner but that defendant 1 as mortgagee 
of defendant 2 had brought a possessory suit against him and dis- 
possessed him in October 1906, 

Defendant 1 set up his title as mortgagee in possession under 
defendant 2, 

Defendant 2 denied the plaintiff’s title and possession and 
contended that the plaintiffs adoption was illegal inasmuch as 
Kondai had no authority to adopt. She further asserted her 
ownership under the gift by Kondai and Ohima. 

The Subordinate Judge found that the plaintiff was the legally 
adopted son of Appa but he was not entitled to the property. 
The suit was theiefore dismissed on the following grounds : — 

It will be obseived that plaintiff’s adoption took place after the gift to 
defendant 2 and after the moi tgage to defendant 1. The defendant 2 is in 
possession through defendant 1 of the land m dispute if not of any other pro- 
l>erty comprised in the gift and the question is whether plaintiff is entitled to 
; set aside the gift. 

if when adopted by a widow enters at once into the full right 

his rights cannot relate back to any earlier period, that ^ 
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to say, they do not Mate back to the death of the adoptive father May lie* 7th 
edition, p. 259, and I. L. R* 5 Bombay 630* 

An adopted son is bound by an alienation made by his adoptive mother before 
his adoption with the consent of persons who, at the time of such alienation, 
woie the next heirs and competent to give validity to the transaction - Maync, 
7th edition, pages 260, 857 and 858, 1. L R. 25 Bombay 129, and 9 Bombay Law 
Reporter, p 1348. 

The alienation m the piesent case is a gift made not to a stianger but to a 
daughter, who was the next reveisionai} heir, and the consent of the daughter’s 
son was, I think enough, theie being no other memboi of the family likely to be 
interested in disputing the transaction. 

On appeal by the plaintiff the District Judge confirmed the 
decree observing : — 

The authorities are, I think, quite cleai and consistent, Mr. Patwardhan 
(plaint lfLappellanfc’s pleadei) mainly relies on a very recent case lepoited at 
10 JBom* L. R. 1029, but it does not in my opinion avail his client. 

It is not disputed that the gift by plaintiff’s adoptive mother received the 
express oi implied consent of all persons who weie likely to dispute the trans- 
action. The donee was defendant No. 2, the daughter of Appa, to whom plaintiff 
was adopted. 

On the demise of plaintiffs adoptive mothei, Appa’s estaie would in the ordi- 
nary course ha\c devolved absolutely on his daughter. Both the laltei and her 
son have consented to the gift. 

Hence no question of necessity arises. See 9 Bombay L R. 1348. This view 
is consistent with everything laid down in 10 Bombay L. R. 1029. The widow’s 
estate no doubt teimmated on her adopting plaintiff but he is bound by any 
piioi ahenation consented to by tho 1 eversionary heirs of Appa. 

The plaintiff preferred a second appeal. 

P. D. Bhide , for the appellant (plaintiff) : — The lower Court 
was wrong' in relying on Bajrmgi Singh v. Manoharniha BaMsh 
Singli&h It does not apply, as in that case there was no adopted 
son’s rights to be considered. The daughter’s consent to the 
alienation was useless : Varjivan liangji v. Ghelp Gokalda&®\ 
The consent of the daughter’s son was also useless# He was a 
reversioner but not the only reversioner as in Vinayak v. 
Govincl 
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P. B. S/rngne , for the respondents (defendants) The inter- 
vention of the adopted son makes no difference. He has to 
accept alienations made by the adopting widow when they are 
either necessary or proper : Collector of Masulipatam v. Gavalg 
Vencata NarrainapaJ^ l \ Roj ImUiee Dabea v, Gohool Chmder Chow - 
dhif 2 \ When the next reversioner consents, the alienation is 
proper: Bajrangi Singh v. Manokarnika Bakhsh Singh^h In the 
present case the daughter's son assented to the gift, hence the 
ruling in Varjivan Rongji v. Ohelji Gokaldm ^ does not apply. 
The decision in Vina yak v. Gornid & does not affect the present 
case, as here the next reversioner after the daughter had consent- 
ed to the alienation within the meaning of Bajrangi Singh v, 
Manohauiiha BaHsl* Singh {i \ Moreover, there is an acceleration 
in this case in favour of the next reversioner. The case was there- 
fore properly decided by the lower Couit. 

Batchelor, J. : — Tn this second appeal the facts are these. One 
Appa died in or about the year 1899 leaving two widows, Kondai 
and Chima, and a daughter by Chima, namely, the second defend- 
ant, The second defendant has a son, Narayan. In February 
1903 the two widows made a deed of gift of four-fifths of their 
husband's property in favour of the second defendant, reserving 
the other fifth for their own maintenance. In October 1904 Kondai 
adopted the plaintiff, who is the son of Appa’s separated nephew 

The question is whether the plaintiff is bound by the aliena- 
tion made prior to his adoption. The gift was consented to by 
the defendant 2, the actual donee, and by her son, Narayan 
The Courts below have accepted this consent as a sufficient 
consent on behalf of the reversioners likely to be interested in 
disputing the gift, and upon this ground have dismissed 
plaintiff's suit. But we are of opinion that this ground cannot 
serve to sustain the decree. 

The general principle which prohibits a Hindu widow's aliena- 
tion of immoveable property otherwise than for legal necessity 
l is, no doubt, relaxed in cases where the consent of the whole body 

i ^ W i0S6X) S Mop. I. A. 529. (3) (1907) 30 AIL 1. 

(1869) 13 MoP. I. A. 209. ( 4 ) (1831) 0 Bom. 560.- 

X® (1900) 25 Bom. 129, 
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of persons constituting the next reversion has been obtained : see 
the judgment of the Judicial Committee in Bajrangi Singh v. 
Manohai nika JBahhh Singh®), which refers with approval to the 
decision of this Court in V may ah v. Govind^h Now in 
Vinayalds case the reason of the relaxation, as the law has always 
been understood in this Presidency, is referred to this principle, 
that the consent of the persons who would be interested in 
disputing the transfer, affords good evidence that the transfer was 
in fact made for justifying cause, that is, for legal necessity. If 
that is the reason of the rule, it is clear that its operation must 
ordinarily be limited to transfers for consideration, and cannot 
appropriately be extended to voluntary transfers by way of gift, 
where there is no room for the theory of legal necessity. We 
may add that we have been refeired to no case where the Courts 
have applied the rule to a gift. 

That is one reason why in our opinion the rule upon which the 
Courts below hav§ relied is inapplicable to the present facts. 
And upon another ground also it seems to us that this case falls 
outside the rule. Foi, whether the consent required be more 
accurately defined as the consent} of the whole body of persons 
constituting the next reversion, as it was expressed in Bajrangrfs 
case, or as the consent of all those persons who would be likely 
to be interested in disputing the alienation, as it is put in other 
decisions, it is clear that the requirements of the rule have not 
been satisfied here. For the only consent which the present 
defendants can call in aid is that of the second defendant and of her 
son, Narayan. But the second defendant, in addition to being the 
actual recipient of the gift, is a Hindu woman, and the presence 
or absence of her consent is, iii the words of Jenkins, 0. J., in 
Vinayah v. Govind ® <€ absolutely immaterial ’* ; nor can the 
acquiescence of her son carry the defendants' case any further. 
That being so, it is not possible to hold that we have here the 
consent of ‘‘such kindred, the absence of whose opposition rakes 
a presumption that the alienation was a fair and proper one " : 
that is how the rale was put by Ranacle, J ( , in Vinayah v, 
Govind® and the passage was cited without disapproval by 
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Sir Andrew Seoble in delivering their Lordships* judgment in 
Bajrangi’s ease™. Applying this principle we find that there is 
nothing in the consent of the second defendant and her son which 
can properly deprive the plaintiff, another reversioner, of the 
right to question the alienation. 

Then it was sought to save the decree by reference to the rule 
which allows the Hindu widow to accelerate the succession by 
relinquishing her own interest to the next reversioner. But 

here again it appears that an essential condition of the rule is 

absent in this case, where the widows relinquished only a four- 
fifths part of the estate. Such a relinquishment does not satisfy 
the requirements of the rule, which was expressed in the follow- 
ing words by the Privy Council in Behan Lai v. Madho Lai 
Ahir Qagawal ® : “ It may be accepted ", said Lord Morris 
‘‘that, according to Hindu Law, the widow can accelerate the 
estate of the heir by conveying absolutely and destroying her 
life estate. It was essentially! necessary to withdraw her^own 
life estate, so that the whole estate should get vested at once in 
the grantee. The necessity of the removal of the obstacle of the 
life estate is a practical check on the frequency of such convey, 
ances Here the retention of the one-fifth part of the estate in 
the widow’s hands takes the case out of the rule, and not the 
less so because the retention of 1/atk part of the life estate is 
described as a provision for maintenance. It was suggested by 
the defendants’ pleader that Mr. Justice Chandavarkaris decision 
in Hnnsraj v. Bed MogMbai® proceeded on a different principle 
but if that case be examined, we think that it will be found to 
lend no support to the defendants. For, so far from divert 
from the rule in Behan laid case®, the learned Judge expressly 
Cites that case as his authority, and in conformity with it holds 
no more than that the widow “can, during her life-time convey 
the estate absolutely to him who is the next reversioner " The 
question indeed, there was, not whether a partial relinquishment 

■ ph^tatp would be binding on the reversioner, but whether 

■ ^mdow had authority “to convey more than the estate, she 

1 
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has ” 5 and that question was decided on the ground that the 1909 ‘ 

widow there was bound by the special agreement of which Pu.tr 
specific performance was sought against her. The decision is ? Baeaji, 
therefore, no authority for extending the carefully guarded rule 
laid down by the Privy Council to eases where the widow has 
made only a partial relinquishment of the estate. 

For these reasons we reverse the decree of the lower appellate 
Court and decree the plaintiffs suit with costs throughout. 

Decree reversed . 

Cu B. B« 


APPELLATE CIVIL, 

Before Sir Basil Scott , Eh, Chief Justices and Mr. Justice Heaton. 

MAHARANA SHRI DAYLATSINHJI, TflAKORB SAHEB or HMD! 
(oeigika t Defendant 1), Appellant, * •• REACH AR HAMIR MON 
(original Plaintiff), Respondents 

Provincial Small Causes Courts Act (IX of 1887 ) , sections 16, 27, 32 t Schedule 11, 
Glauses (2) and (3) — Suit for the recovery of certain sum representing a share 
in the produce of immoveable property— Cognizance by the Court of Small 
Oaus es— Decree fin al — Appeal — J urisdict ion by consent of pari i e$, 

A suit for the recovery of Rs. 12-11-6 representing plaintiff’s share in the 
produce of immoveable property is a suit for money liad and received to the 
plaintiff’s use and is cognisable by the Court of Small Causes and the decree 
/ in such a suit is final under section 27 of i the Provincial Small Causes Courts 
. Act (IX of 3.887). 

Notwithstanding its finality an appeal was preferred to the District Court of 
Ahmedabad, which Court entertained the appeal and reversing the decree allowed 
the plaintiff's claim. The defendant, thereupon, preferred a second appeal 
and at the hearing prayed that the second appeal might be treated as an applica- 
tion for revision under section 115 of the Civil Procedure Code (Act V of 1908), 
on the ground that the District Court acted without jurisdiction in entertaining 
the appeal. Ihe respondent (plaintiff) urged that a second appeal lay: and 
further that by reason of the conduct of the parties and the fact that the 
appellant (defendant) had not objected to the jurisdiction of the District Court, 
it was too late in second appeal to take the point* 

* Second Appeal No, 598 of 1907* 

•• 
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Held, that the District Court had uo jurisdiction to try the case and the 
conduct of the parties could not give it jurisdiction. 

Ledgard v. BtdlO) and Meenakshi Naidoo v, Svfa amaniga Basing) 
referred to. 

Decree of the District Cornt reversed and that of the first Comt restored. 


Second appeal from the decision of L. P. Parekh, Judge 
of the Court of Small Causes at Ahmedabad, with appellate 
powers, reversing the decree of C. H, Vakil, Subordinate Judge 
of Dhandhuka. 


The plaintiff sued to recover from the defendants Rs. 12-11-8 
representing his share m the various items of the revenue of the 
village of Khambhada, alleging that some part of the land of the 
village was mortgaged to defendant 1, Thakore Saheb of Limdi, 
that the lands in the village were managed by the plaintiff and 
other sharers jointly with defendant 1, that defendant 1 paid to 
the plaintiff and other shaiem their dues up to Sam vat year 1955, 
paid nothing in Samvat 1956 owing to famine and appiopriated 
all the proceeds for Samvat 1957, and that he had not paid the 
plaintiff his share 

Defendant 1, Thakore Saheb of Litndi, did not admit that the 
plaintiff had a particular share in the revenue of the village of 
Khambhada and contended that the land of the village was not 
mortgaged to him, that the plaintiff had no \oiee in the manage- 
ment of the lands m the village, that there was misjoinder of 
parties and causes of action and that the frame of the suit was 
bad as it was not brought in the name of the state of Linidi. 


Defendants 2, 3 and 5 admitted the plaintiff's claim. 
Defendants 4, 6 — 20 were absent though duly served. 

Defendants 20—25 were originally plaintiffs but they were 
afterwards made defendants at their own request. * 


The Subordinate Judge dismissed the suit* 

The plaintiff appealed and the appellate Court fouud that the 
bf the suit was not defective and sent back the ease to the 
SW Judge for fresh findings on the issues involved in 

I'J’ t Vis .? '• J> $ l ' ' l 



(3) (1887) L. R, 14 I. A, 100; 
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the case after admitting on behalf of the plaintiff certain docu- 
mentary evidence wluch was originally excluded. On the 
remand the Subordinate Judge found that the plaintiffs share 
was proved and certified his findings on the issues to the appellate 
Court which reveised the decree of the Suboidinate Judge and 
allowed the plaintiffs claim to the extent of Rs. 11-8-0 with 
costs against defendant 1. 

Defendant 1 pieferred a second appeal. 

G , S. Eao for the appellant (defendant 1). 

Q, K> Parelh for the respondent (plaintiff). 

Scott, 0. J. — The plaintiff in this case sued the defendant 
for Rs. 12-11-6 representing his share in the produce of certain 
immoveable property of the value of Rs. 45-0-9 which was collected 
and lawfully received by the defendant 1 in the Samvat year 1957 
but which in accordance with the practice of previous years it 
was his duty to distribute partly to the plaintiff. 

The case is in all respects similar to that of Damodar Gopal 
D tics hit v Clnntaman, BalJcnshna Karve^. 

It is a suit for money had and received to the plaintiffs use* 
It does not fall under clause (4), Schedule 2 of Act IX of 1887, 
in that it is not a suit for possession of immoveable pioperty or 
for recovery of an interest in such property, nor does it fall within 
clause (31) because it is not alleged that the produce was unlaw- 
fully received by the defendant. That being so the suit was 
cognizable by the Court of Small Causes. 

Section 16 of the Provincial Small Causes Courts Act provides 
that " save as expressly provided by this Act or by any other 
enactment for the time being in force, a suit cognizable by a 
Court of Small Causes shall not be tried by any other Court 
having jurisdiction within the local limits/ 1 

section 32 of the same Act it is provided that so much of 
Chapters III and IV as relates to the exclusion of the jurisdiction 
of other Courts in suits cognizable by Courts of Small Causes 
applies to Courts invested by or under any enactment for the 
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time being in force with the jurisdiction of a Court of Small 
Causes. 

The plaint in the present suit was filed in the Court of Second 
Class Subordinate Judge of Dhandhuka and Gogha who was 
invested with the jurisdiction of a Judge of the Court of Small 
Causes. He tried the suit and passed a decree in favour of the 
defendants That decree under section 27 of the Provincial Small 
Causes Courts Act was final. 

Notwithstanding its finality an appeal was preferred to the 
District Court of Ahmedabad. The Judge remanded the case 
and after the ren and order had been complied with again enter- 
tained the appeal and passed a decree in favour of the plaintiff 
for Rs. 11-8*0 and costs. 

Prom that decree an appeal was preferred to this Court. But 
on the appeal coming on for hearing the pleader for the defend- 
ants submitted that the decision of the Second Class Subordinate 
Judge was final under section 27 of the Provincial Small Causes 
Courts Act, and that therefore the appellate Court of Ahmedabad 
had acted without jurisdiction in disposing of the appeal and asked 
that his second appeal might be taken to be an application under 
section 115 of the Civil Procedure Code in revision. 

It has been contended on behalf of the respondent that a 
second appeal does lie and that it lies by reason of the conduct 
of the parties, that as the defendants had not objected to the 
jurisdiction of the Ahmedabad Court in appeal it was too late 
for them now to take the point that there was no appeal from 
the judgment of the first Court, and in support of that argument 
reference was made to Snresk tinnier Maitra v. Krisio Rangini 
Bad® and Parameshwaran Kamhulin v. Julian Embrandri (*)„ 

It appears tons that having regird to the decision of the 
Judicial Committee in Leigard v. BnlW and in MeenaMi 
Jfaidoo v. Subramaniya Sastiri®, pve must accept the argument 
; of; the appellant and we must hold that the lower appellate 
Court had no jurisdiction to try the case and that the conduct of 

fj ' w (1898} ii Cal 249. (3) (1888) L. R. 13 I. A. 134. 

. 0- mi 27 Mad - ; « (1887) h. R. 14 1 A. 160. 
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the parties could not give it jurisdiction. The Judicial 
Committee in the second of the above-mentioned cases at page 
166 say ; ff It has been suggested, and it is not right altogether 
to pass that suggestion over, that, by reason of the course 
pursued by the present appellants in the High Court, they have 
waived the right which they might otherwise have had to raise the 
question of want of jurisdiction. But this view appears to their 
Lordships to be untenable. No amount of consent under such 
circumstances could confer jurisdiction where no jurisdiction 
exists. Upon this point it may be convenient to refer to the 
judgment of their Lordships delivered by Lord Watson in the 
comparatively recent case of Zedgaul v. 

Now we hold upon the words of section 8 2 of the Provincial 
Small Causes Courts Act that the exclusion of the jurisdiction of 
all Courts nob vested with Small Cause Court powers is indicated 
in express terms, and the position of the appellate Court in 
Ahmedabad was that it was a Court where, in the words of the 
Judicial Committee, no jurisdiction existed. 

We, therefore, set aside the decree of the lower appellate 
Court and restore that of the Second Class Subordinate Judge, 
but having regard to the conduct of the appellant we make no 
order as to costs. 

Decree reversed * 
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Before Str Basil Scott, Kt Chief Justice, and Mr. Justice Heaton* 

GAN GAB AI AND ANOTIIEB (OBIOINAL PL .UNTILE*), APPELLANTS, V* 
BASWANT bin BALL&PPA (obkhnal Defendant), Respondent. * 

Begulation XVI of 18 27 —Transfer of Property Act (IV of 188 J), section 
4$ — Heskgat Vatan — Mortgage — Subsequent enlargement of the mortgagor's 
ed ite — Private property — Mortgagee's claim to hold the property against 
the mortgagor's heir. 

A mortgagee of Deshgat Vatan knew that the propeity which was mortgaged 
to him was land appurtenant to an hereditary office and inalienable beyond the 

f 

’ * 4,1 # rirst Appeal No. 75 of 1907* 
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life-time of the incumbent. Subsequently to the mortgage tbe estate of the 
mortgagor was enlarged so as to be alienable in the life-time of the bolder. 
After the enlargement the mortgagee having claimed to hold the property 
against the heir of the mortgagor, 

Held, that ihe mortgagee took only such estate ns the holder of the Yatan 
property was capable of conveying to the mortgagee at the time of the mortgage 
and that the mortgagee could not claim to retain the property in virtue of the 
mortgage after the death of the mortgagor. 


" ( Fiest a PPeal from the decision of M. R, Nadkarni, First Class 
Subordinate Judge of Belgaum, in Suit No. 38 of 1902. 

The plaintiff Hariharrav Nagnath, who died while the suit ' 
was pending in the Subordinate Judge’s Court, sued to recover 
from the defendants possession of the land in dispute with 
arrears of rent and mesne profits, alleging that he held the 
land as mortgagee in possession and had let it out to defendant 1 
undei a lent-nom and that the defendant held over the land 
after the termination of the tenancy. 

Defendant 1 admitted the rent-note and stated that about 
a month after the execution of the rent-note the plaintiff told 
him that he had no right to the land and desired the defendant 
to attorn as tenant to one Mamad Isakh walad Gowaskhan Desai, 
that he accordingly executed a rent-note to Mamad Isakh and 
paid him rent every year, that the plaintiff fraudulently retained 
the rent-note executed in his favour by the defendant and that 
the defendant was not liable to the plaintiff for possession, rent 
or profits of the land. 

Mamad Isakh being joined as defendant 2 on the contention 
of defendant 1 answered that the land in dispute was not mort- 
gaged to the plaintiff and was never in his possession, that 
.defendant 1 held a portion of the land as the yearly tenant of 
defendant 2 and that the plaintiff not having produced his 
mortgage- deed, nor having given any description of it in the 
plaint he was unable to say anything with regard to the alleged 
ihtpifcgage. 
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In ins judgment the Subordinate Judge made the following 
observations 

The mortgage-deed* exhibit 190* and the exhibits 238, 239 and 240 from the 
Revenue records show that the plaint land is a part and parcel of the Deshgat 
Vatan of the second defendant’s family. The mortgage* exhibit 190* was effected 
while sections 19 and 20 of Regulation XV I of 1827 were in force and there* 
fore it was void after the death of the mortgagor, the second defendant’s father, 
who died on the 29fch June 1890 ( vide Kulu Bfarayan v. Hanmapa, bin 
Bhimapa , I* L. R., 5 Bombay, 435; Bavlojirav v. Balvantrav , I. L. B., 5 
Bombay, 437 ; and Padappa v. Swamimo, L L. R., 24 Bombay, 556 ). The Sanad 
is not forthcoming and from the endorsement, exhibit 23S’s original, it seems 
that on 21st of May 1894 a note was made on the Banad in accordance with the 
Government Resolution No. 4277 of the 19th June 1890 to the effect that the 
said lands shall be continued forever without increase of the land tax or 
Nazrana over the said fixed amount and without objection or question on the 
part of Government as to the rights of any rightful holders thereof whether 
sxteh rights shall have accrued by inheritance, adoption, assignment or 
otherwise. 

The mortgage, exhibit 190, ceased to be valid on the death of the second 
defendant’s father, the mortgagor, in J une 1890 as against the second defendant 
and the subsequent correction of the Sanad in 1894 by the addition of the note 
mentioned above cannot operate to render it* valid beyond the mortgagors 

life-time. 

The representatives of the deceased plaintiff appealed, 

Inver arity with (7. A. Rele for the appellants (plaintiffs). 

Bailees with JV. A « Shiveshvarlcar for the respondents (defend- 
ants). 

The appeal was argued before Scott, C, 3,, and Heaton, J., and it 
was then contended on behalf of the appellants that the Subordi- 
nate Judge ought to have raised an issue as to whether the 
land in suit, though originally a. Deshgat Vatan, continued 
to be so during the life-time of the mortgagor or whether and 
if so when It became alienable. The following issues were 
therefore referred for trial to the Subordinate Judge with liberty 
to the parties to adduce fresh evidence 

et (1) Whether the mortgage was a subsisting mortgage of the 
plaint property after the death of the mortgagor ? 

(2) Whether the property ceased to be a Deshgat Vatan or 
Inalienable beyond the life of the mortgagor In his life-time or 
if so, when ? ” 
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The findings of the Subordinate Judg^on both the above issues 
were in the affirmative. He held that the lands ceased to be 
inalienable from 1862 and that the mortgage was a subsisting 
mortgage after the death of the mortgagor for the following 
reasons : — 

^Thfi mortgagor, who was owner m 1862, submitted an application (exhi- 
bit 260) to Government testifying his willingness to pay annas 3 in the 
rupee as Tudi in consideration of the commutation of the right of service and in 
order that the Yatan may he continued permanently and that permission to 
adopt may for ever bo granted. 

Government began to levy Judi accordingly but a Sanad was at first issued 
in which there was the usual provision restricting alienation. He urged that he 
was entitled to the property free of any restriction. The matter went up to 
Government and the Legal Eemembrancer has in his report (sanctioned and 
adopted by Government) given a full history of the case and gave his opinion 
that since 1862 Government treated the property as the private property of the 
man. Under orders (exhibit 262) from Government the Sanad originally 
tendered to the \ atandar was amended and the clause restricting alienation 
was dropped. The Sanad as it now reads does not contain any restriction 
against alienation. 

It is urged for defendant No, 2 that the Sanad itself describes the property 
as Yatan and that it has been so treated in the records of Government (vide 
exhibit 239). As to this it appears that Government does not mean to say that 
the property lias ceased to be Yatan, but by special agreement entered into 
in 1862 Government has removed the restriction against alienation. Govern- 
ment has the power to make such agreements under section 15 of Bombay 
, Act III of 1874, \ 1 ■ ; 

Reliance is placed i on an order of the Deputy Collector (exhibit 258) ruling 
that the property could not be alienated beyond the life-time of the then 
holder. That order was, howeveiyset aside by the Collector (exhibit 249), 

Against the findings of the Subordinate Judge the respon- 
dents (defendants) preferred cross-objections. 


D, A . Khan with G , A . Bele for the appellants (plaintiffs) : — 
The Subordinate Judge has returned his findings in our 
favour. Therefore the decree should be reversed and our claim 
fit? possession should be awarded with arrears of rent. ’ 

w ^h IY. A. Skiveshvarhar for respondent 
have taken objections to the findings offihe 
Subordinate Judge and we contend that those findings camiQt 



VOL. XXXIV.] 


BOMBAY SERIES. 


179 


stand. The facts are all admitted and there now remains 
a question of law. 

The mortgage was executed by defendant 2’s father in the 
year 1850, What was then mortgaged was Deshgat Vatan. At 
the time of the transaction; sections 19 and 20 of Regulation XVI 
of 1827 were in force. They were repealed by the Hereditary 
0 Rees Act III of 1874. Therefore the mortgage which was 
effected while the provisions of the said regulation were in force, 
was void against the heir of the mortgagor: Tadapa v. 
StoamiraoW, Kalu Narayan Kulkarni v. Eanmapa bin Bhimapa W. 
The mortgagor died on the 29th June 1890. Till then the 
mortgage was perfectly good under those provisions. It was on 
the death of the mortgagor that we could question the validity 
6f the mortgage and the possession of the mortgagee began to run 
against us adversely from that time. But before the adverse 
possession could ripen into ownership, we got into possession 
and we have a right to tack it on to our title. The mortgagee 
cannot now question our right to such possession. 

The Subordinate Judge held that the land, though originally 
inalienable, ceased to be so from 1862, and for that reason the 
mortgage continued to subsist after the death of the mortgagor. 
If or his conclusion the Subordinate Judge has relied upon three 
things, namely (1) the application of defendant 2’s father in the 
the year 1862, exhibit 260, (2) the report of the Legal Remem- 
brancer on that application, and (3) the ultimate resolution passed 
by Government in the year 1890, a few days before the death of 
the mortgagor. We contend that the report of the Legal 
Remembrancer was not admissible in evidence and any finding 
based thereon is bad. Moreover, the construction which the 
Subordinate Judge has put on exhibit 260 is wrong. That 
application shows that our father did not ask that the Vatan 
should be made his absolute private property and the Government 
resolution granting the application says that a Sanad should be 
granted in the terms of the application. 


Even assuming that exhibit 260 is capable of the construction 
put upon it and that the mortgaged property was subsequently 


(1) (1900) 24 Bom. 556. 
*1616-6 
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enlarged by the said resolution, still the mortgagee would not be 
entitled to that enlarged estate. In 1850, when the mortgage 
was effected, the mortgagee was aware that the land was inalien- 
able beyond the life-time of the mortgagor under the provisions 
of Regulation XVI of 1327, He can get what he then contracted 
for and not more. 

We further contend that our father’s application, exhibit 260, 
and the Government resolution based thereon cannot validate 
what was in its inception void. The view taken by the Sub* 
ordinate Judge is erroneous. 

JX A . Khare , in reply: — We contend that the property mort- 
gaged was not Vatan. The mortgage-deed does not describe it as 
such. Even assuming that the property was originally Vatan, 
we contend that on the application, exhibit 260, made by 
defendant 2 } s father, it was converted into private property 
Theietore defendant 2 cannot now Say that it still continues 
to bo Vatan property The opinion of the Legal Remembrancer 
is admissible. In construing a Sanad correspondence may be 
looked to : Oulabdas Jugjivandas v. Ike Collector of Siirat 
Dosihai v. I. shear das Jagjiiandas® The letter of the Legal 
Remembrancer forms pait and parcel of the Government Resolu- 
tion No. 4277 oi the 19th June 18 JO, and the Sanad was issued 
in the terms of the resolution. 

The findings recorded by the Subordinate Judge are correct. 
The enlargement is an accession to the mortgaged property and 
such accession enures to the benefit of the mortgagee. Long 
before defendant 2 was bom, the estate was made transferable. 
The Sanad was accepted by the Nazir as the guardian of defend- 
ant 2 during his minority and this acceptance was not impugned 
by defendant 2 on his attaining majority. 

The orders of the Revenue Courts holding that the property 
became the private property of the mortgagor and that the 
1 1 was binding on defendant 2 were not sought to be 

V $et aside, exhibit 249 , 

is made void under the Regulation of 1827 is the 
;;:4|ieWtioh of the allowance attached to the Vatan: JPadapa 
; >U ; :• . « #878} B, om, 186 a$ p. (2) (1885) 9 Bom* 561 n, 567. ■ ■ * I 
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v. Swamirao ^ and Kalu Narapan Knlharni v. Han map a Urn 
Bhimapa ® were not eases of settlement* The ruling in Appaji 
Bapujiv . Keshav Slmmrav^ lays down that a particular settlement 
may remove a restriction against alienation* In the present 
case there was a settlement of that description and it had 
the effect of making the previous alienation (mortgage) valid 
and binding on the heirs of the mortgagor. 

Scott, 0. J, : —The contest in this appeal is between the 
representatives of a moitgagee and the heir of a mortgagor. 

The mortgage in question was of a certain Deshgat Vatan 
property effected in the year 1850 between the holder of the 
Vatan who was the father of the defendants and the person 
under whom the plaintiffs claim. The property mortgaged is 
described as dmcM khdsgat deshgafi paiki jamm (land out of our 
private Deshgat or property attached to our hereditary office). 
The mortgage being ostensibly of land attached to an hereditary 
office was under the rule enunciated in Kalu Naraycm Kulkarni 
v. Hanmapa lin BMmapa®, approved of by the Privy Council 
in Padapa v Swamirao W, in its inception void against the heir 
of the mortgagor by reason of the provisions of Regulation XVI 
of 1827. 

It is contended, however, on behalf of the mortgagee^ repre- 
sentatives that by reason of a certain settlement effected between 
Government and the mortgagor subsequent to the year 1831, the 
estate of the mortgagor was enlarged into an estate similar to 
that of any owner of private property and that therefore the 
mortgagee's representatives are entitled to claim to hold the 
mortgaged property under the mortgage against the heir of the 
mortgagor. It is argued that the settlement which is evidenced 
by an application in the year 1862, a Government Resolution in 
the year 1890, and a Sanad in the year 1894 issued subsequent to 
the death of the mortgagor had the effect of converting the 
property into his absolute estate. 

(i) (1900) 24 Bom. 556* (2) (1879) 5 Bom. 435. 

m (1890) 15 Bom, 13. 
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Without admitting that the interpretation sought to be put 
upon those documents on behalf of the appellants is correct; but 
assuming for the purpose of argument that it is so, we think 
that the altered position cannot affect the representative of the 
mortgagor. At the date of the mortgage in 1850, the mortgagee 
knew that the property which was being- made over to Minin 
mortgage was land appurtenant to an hereditary office. He 
knew or ought to have known that by reason of the provisions 
of the regulation of 1827, that land was inalienable beyond the 
life of the incumbent. He therefore cannot allege that he has 
any title by estoppel under which any enlarged estate coming to 
the mortgagor subsequent to the mortgage would enure to the 
benefit of the mortgagee, for a title by estoppel rests upon re- 
presentation made by the grantor and acted upon by the grantee ; 
see Mummat V dey Kmwar v. Mimamal ladn « and° section 
43 of the Transfer of Property Act. We hold therefore that the 
mortgagee took merely such estate as the holder of the Vatan 
property was capable of conveying to a mprtga gee in 1850, and 
that being so he cannot claim to hold under the mortgage after 
the death of the mortgagor. 

We affirm the decree of the lower Court with this variation 
that the plaintiffs do bear the costs throughout. 

Decree affirmed . 

G. B. K, 

(1) (1890) 6 Ben. I;. R. £83 afc p. 291. 
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Before Sir Basil Scott, Kt, Chief Justice, and Mr. Justice Heaton . 

BA ^™f° EI6IKiI ' PtA ™ 3 '- ) ’ Aslant,*. SHAH VISHNAY 
MANORDAS and others (original Defendants), Respondents* 

CM Procedure Code (. Act V of 1908), section S3, Order XX, Buies 6 and 7 
Administration suit— Finding on a substantial question of right between 

parties— Appointment of receivers— Finding— Decree- Appeal. 

T *"* Oo,rt ”»»“ * «»*■>. « . 

q stion of right between the parties and appointed receivers. The plaintiff 

* Second Appeal Ko, 401 of 1909* 
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did not apply to have a formal decree drawn up. The plaintiff however 1909, 

appealed against the finding on the ground that it amounted to a decree. The 
t i ~ # Jdai joivaii 

rJucige rejected the appeal holding that tliere was no decree which could be the v. 

subject of an appeal Sir ah 

VjShnav 

On second appeal by the plaintiff, Maxoeuas, 

Held , that the second appeal could not bo entertained because there was in fact 
no formal decree from which an appeal could be preferred. 


Second appeal from the decision of Dayaram Gidumal, 
District Judge of Ahmedabad, confirming the order of N. Y. 
Desai, Subordinate Judge of Dhanduka, appointing receivers in 
an administration suit. 

The plaintiff sued to have accounts taken of the estate of her 
deceased father Madhavji Damodar and then to have the said 
estate administered under the orders of the Court. The plaintiff 
alleged that her father made his last will on the 10th May 1899 
and died on the 12th September 1902, that under the will the 
testator disposed of his moveable and immoveable properties in 
favour of the parties, that is, the plaintiff and defendants 1 — 5, 
that the will appointed defendants 1 — 4 executors, and they had 
taken possession of the properties, that the executors declined to 
give anything to the plaintiff or to show her the accounts of the 
estate and that they did not carry out the several directions 
contained in the will. Hence the suit. 

Defendants 1 — 4 contended inter alia that the plaintiff was 
entitled only to a one-fourth share of the estate, that defendant 5, 
the widow of the testator, was ^wrongly joined, that excepting 
certain properties which were devoted to charities and also those 
to which the plaintiff was not entitled under the will, the 
rest of the moveable and immoveable properties were in the 
possession of the plaintiff and defendant 5, that defendant 1 
never declined to show accounts to the plaintiff, and that the 
plaintiff should obtain probate* 

Defendant 5, the widow of the testator, answered inter alia 
that defendants 1 — 4 had wrongly taken possession of the 
bonds and other documents to which she- was entitled during 
her life-time under the will, that the will gave her Rs. 300 per 
annum for her maintenance which should be charged upon some 
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property yielding an income equal to that amount, and the said 

n T™ be lmnded ° V6r t0 her ’ and thafc under the will 
, 3,000 m cash were bequeathed to her, but defendants 1-4 

deceitfully took Rs. 2,500 from her ; therefore they should be 
ordered to restore that sum. 

The Subordinate Judge framed 14 issues in all and out of them 
on issues 3 and 5 he found as follows : — 

ff 3. The whole of Madhavji’s moveable and immoveable pro- 
perty of any sort whatever has been disposed of by his will.” 

“5. It is necessary to appoint a Receiver or Receivers to take 

charge of the estate and to manage the same till this suit is 
finally disposed of,” 

an?]" ore nominated the Nazir of his Court and defend- 

of th ’ V r DaV , an0r ' aS fii persons t0 be appointed receivers 
of the estate. The nomination was made under section 505 of 

the Civil Procedure Code (Act XIV of 1882) and was submitted 

° e istriet Court for the necessary sanction. The District 

sabcrdimte 

. I a l 5 P (>i ” t tlie of this Court and Yishnav Minor' (defendant 1) fn h 

d “"“ l “>■*'* ™»» “ “J t . 

“ J f 5,000 duly t0 ^ what he shall receive in resneef !f l 

property and to work withont remuneration while the Nazir will w \ v, ^ 
security and shall he paid a reasonable remuneratiofto I 

entitled to keep with herdult l f ^ *1 ***** ^ h5s widow « 

- exhibit 38. l i «> of the will, 

in m cmditioii Lrj™ 1 

their possession without this Court's • . 7 at no tlme kee P 

‘ . Ra. 200, uninvested and k tS t ,? p8rimssiou ^ny sum exceeding 

keep regular account TtoL T'T ° f ^ Conri T % ^ould 

. , for scrutiny by this Court on ““ Tf 

Ul 0,1 a °y P° int ‘key should refer 

, ° tks Court ‘ The security required from tishnav to hd 

operation * 1 Vie f Tf belngdo11 ® tkis J * oint appointment wfil 
. If he fails to glV9 the security as required within the 
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time named the Xaair alone to be a receiver upon the iconditions and terms 
mentioned above. 

On appeal by the plaintiff against the appointment of defend- 
ant I as receiver and against the finding on issue 3, the defend- 
ants raised a preliminary objection which the District Judge 
embodied in the following issue : — 

“Does an appeal lie ?* 

On the said issue the Judge found in the negative for the 
following reasons : — 

Whether under the old Code (section 213 and schedule IV, form 130) or 
under new (order XX, rule 13) it is necessary in every administration suit to 
draw up a preliminary decree and against it there is an appeal. Under section 
213 the Court was to “ order such accounts and inquiries to be taken and made 
and give such other directions " as it thought fit. Under rule 13 of order XX 
the Courtis hound to pass a preliminary decree ££ ordering such accounts and 
inquiries to be taken and made and giving such other directions as it thinks fit.*’ 
Now in the present case no decree whatsoever has been drawn up and the 
judgment itself does not order such accounts and inquiries to be taken and made 
as are mentioned in schedule IV, form 130 of the old Code. In the old Code 
as well as in the new the word u formal ” in the definition of decree is, I think, 
important. Mr. Ameer Alii at page 36 of his commentary quotes the opinion 
of Pi got, J., in 19 Calcutta 452 which shows that this term is not to be ignored, 
for that learned Judge said: I must add that had the point been raised I 
should have felt a difficulty in holding that a paragraph in the judgment, not 
drawn up in the form of a decree and not embodied in a separate form, is 
within the terms of the Code of Civil Procedure a decree at all* In 
29 Calcutta, 75 8 760 the Calcutta High Court advised mofussil Courts to draw up 
a formal preliminary decree and was apparently of opinion that a paragraph in a 
judgment was not a decree — that case was expressly followed in XBorn. L. E. 514 
on the question which it decided, namely, that it is open to an appellant in 
an appeal against the final decree, in a partition suit to question the correctness 
of the preliminary order or decree for partition when no appeal has beeii 
preferred agamst such order within the time allowed by law. The reasoning of 
Heaton, J., $hows that the word “ formal * 9 in he definition of decree is impor- 
tant, for he says : “It is alleged that there was a decree dated the 31st July 
1906 and consequently there should have been an appeal. How as a matter of 
fact there was no decree of that date, though there was a judgment. Ibis 
argued that there ought to have been a decree ..... The judgment 
dated the 31st July determined (by finding on a particular issue) that the 
plaintiff was entitled to a certain share of two houses. Had the decree followed 

judgment it would have been that the plaintiff must get such share in 
the two houses.' 7 
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Mr. Rao referred to I. L 11.22 Bom 963 but m that suit there was not only 
a finding that the estate consisted of certain properties but the amount of the 
liabilities and outst xndmgs was determined and there was an ordei that the 
defendant was to pay a certain amount within two weeks The High Court also 
said that the lower Court had drawn up a hind of preliminary decree. In the 
present case no such decree has been drawn up and had any been diawn up 
embodying merely the finding on issue 3 it would not have been the preliminary 
iecieo which the Code orders to be drawn up m administration suits 

Mr. Mulla at page 7 of Ins commentary on the new Cole refers to order 20, 
rules if, 13, 14, 35, id and 18 and order 34, mles 2, 3 and rules 4, 5 and 7, 8 
as instances of preliminary decrees The Code itself duects in these rules that 
certain preliminary decrees shall be framed and I take it, therefore, that in the 
suits mentioned m th^se rules no other preliminary decrees are permissible. 

There aie many conflicting rulings under the old Code as to the meaning of 
the woid “deeiee In se\eial of thorn the term <{ formal’ has b^en ignored 
and the woid “rights ” has been given an extended meaning. Messrs. Wood- 
roffe and Ameer Alii write at page 38 “ Theie can, we think, be little doubt 
that what the legislature oiignnlly meant by these words (the lights of the 
parties) to* refer to weie rights of a substantive as distinguished from lights of 
a merely pxocessual character ” 

In the present case no doubt a nghf of a substantive ehaiacter has, from one 
point of view, been determined. But the Code does not give a right of appeal 
agunst every finding regarding such aright. It has stated what the preli- 
minary decree is to be and I find no such decree m this case I hold therefore 
that no appeal lies against the finding on issue 3. 

Having thus disposed of the preliminary point, the District 
Judge found that the Subordinate Judge had exercised a wise 
discretion m the appointment of receivers and thus confirmed 
"the order. 


* The plaintiff preferred a second appeal. 

<7. 8, Ecw for the appellant (plaintiff) : — The only question is 
whether the finding recorded by the Subordinate Judge on issue? 
amounts to a preliminary decree and therefore one ffom which 
l^an appeal lies. We instituted the suit for accounts and partition 
of our share in our deceased father’s property which was disposed^* 

' him under his will. The principal point in the case was 
| construction of the will. The Subordinate Judgetoo^ 
lcb and recorded his judgment on the point md 
ent practically decided the case. The other questions in. 4 
jAMy to details. We appealed to the District !,{' 
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Court and our appeal was rejected on the ground that no appeal 
lay at that stage. We submit that the adjudication by the Sub- 
ordinate Judge on issue S amounted to a preliminary decree 
within the meaning of the term “ decree ” as defined in section 2 * 
of the Civil Procedure Code. It was an adjudication and, so 
tar as the Subordinate Judge was concerned, it conclusively 
determined the question. L 

[Heaton, J * — There is no decree and there is no final adjudi- 
cation. The lower Court merely recorded a finding but a 
paragraph in the judgment ib not a decree, section 53 of the 
new Code.] 

We submit that that section applies to a final decree and not to 
a preliminary decree. 

[Heaton, J. : — Where does the Code say that no final decree is 
required to he drawn up in the case of a preliminary decree.] 

We submit even if it is necessaiy, it is a mistake of the Court 
and such a mistake should not be allowed to operate to our 
prejudice. 

Bransoii with I 7 . 11 Besai foi the respondents (defendants) was 
not called upon. 

Scott, C. J. In thn> case the Subordinate Judge in an 
administration suit upon issue No. 3 decided in effect a substantial 
question of right between the parties, and having so decided he 
appointed recehers of all the property in question in the suit. 

An appeal was prefened from his judgment to the District 
Judge and it was sought to challenge m appeal the finding upon 
the third issue on the ground that it was a decree. It was/ 
however, objected that there -was no decree and the learned 
District Judge held that there was no decree which could be 
the subject of an appeal. He therefore disposed of the appeal 
Confining the objections of the appellant to the order for the 
appointment of receivers. 

* ^ Against his decision with reference to the appointment of 
receivers, no second appeal would lie, hut the appellant comes 
here in second appeal contending that there has been a decree 
with reference to the question raised in the third issue, and tba*fc 
b 1616-7 
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the learned District Judge was wrong in declining to hear the 
appeal with reference to it. 

Now a ct decree 99 under the Civil Procedure Code means the 
formal expression of an adjudication which, so far as regards the 
Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in 
the suit and it may be either preliminary or final. 

It was apparently the opinion of the learned District Judge 
that if the decision upon the third issue had been embodied in a 
formal expression, such as is contemplated by the Code and 
called a decree, still no appeal would have been maintainable. 
Without saying that we agree with the Judge in his hjT'pothetieal 
opinion, we think the appeal to this Court cannot be entertained 
because there is in fact no formal decree. A reference to Order 
XX will show that a decree is something different from a 
judgment. The decree has to agree with the judgment and 
Rule 6 and Rule 7 prescribe what the decree shall contain. 
Section 83 also leads to the same conclusion, for it provides that 
the Court after the ease has been heard shall pronounce judgment 
and on such judgment a decree shall follow; that judgment may 
be either preliminary or final. 

The appellant has only herself to thank for this result. If, as 
the unsuccessful party, she had directed her agent to apply that 
a decree should be drawn up against which an appeal could have 
been preferred the result might have been different. Rut we 
cannot allow the provisions of the Civil Procedure Code to be 
disregarded by appellants who seek to take advantage of the rule 
which allows of appeals from decrees. We, therefore, dismiss 
the appeal with costs. 
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Before Mr. Justice Ckandavarkar. 

3SATHUBHAI KASANDAS (original Plaintiff), Appellant, v. 

PEAXJIVAJSf LALCHAXD and others (original Defendants), Respond- 

TMS,* 

Limitation Act (XV of 1877), Article 179 — J)ec r i ee — Evecution — Execution 
made conditional upon payment of Court fees — Application for execution 
without payment — Dismissal — Second application with payment — Applica- 
tion made m accordance with law* 

A decree was passed on the 30th June 1900 whereby partition of immoye* 
able property was ordeied : but the execution of the decree was made eondi* 
iional on the payment of the proper Court fees. On the 29th June 1903 an 
application to execute the decree was made, but it was dismissed as it Was not 
•accompanied by payment. A second application to execute the] decree was 
presented on the 27th June 1906 : it was accompanied by payment. The lower 
Couits dismissed it on the ground that it was time-barred inasmuch as the 
Hist application made in 1908 was not one in accordance with Ixw as i squired 
by Article 179 of Schedule II to the Limitation Act, 1877. 

Held, that the first application was made in accordance With law, for, upon 
that application, it was co npetent for the Couit to older that the execution 
should begin on the Court fees being paid within a ceitain date 
Held, fuithei, that the second application uas within time. 

Bur Ct riav : — -An application for execution of a decree to be m accordance 
with law must ask for something within the decree and not outside it. 

Second appeal from the decision of G. D. Madgaonkar, District 
Judge of Broach, confirming the decree passed by M. H, Vakil, 
Subordinate Judge of Ankleshwar. 

Proceedings in execution of a decree. 

The decree was passed on the 30th June 1900. It ordered a 
partition of immoveable property in possession of the defendant 
and directed that before the plaintiff could recover his share by 
partition he should pay the amount of Court fee leviable on his 
claim. 

The plaintiff applied on the 29th June 1903 to execute the 
decree but the Court dismissed the application as it was not 
accompanied by payment of Court fees. 


* Second xVppeal No. 867 of 1908, 
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A second application, accompanied by the payment, was made 
on the 27th June 1906. 

The lower Courts dismissed the application on the ground that 
it was barred, inasmuch as the first application not having 
been accompanied by payment was not made in accordance with 
law as required by Article 179 of the Limitation Act, 1S77. 


The plaintiff appealed to the High Court. 
M. N. Mehta for the appellant. 

£. A, Shah for the respondent. 


Chandatarkae, J. : — The decree, execution of which has been 
held by both the lower Courts to be barred by the Law of Limit- 
ation, was one for partition of immoveable property passed on 
the 30th of June 1900, and directed that the plaintiff should not 
be entitled to execute it until he had paid Court fees. The 
present application for execution was made on the 27th of June 
1906 by the plaintiff, who with it paid the Couit fees into Court 


in fulfilment of the condition precedent to his right to execution 
Trima facie the application is barred, having been made more 
than three years after the date of the decree. But the application* 
is sought to be brought within time by reason of an application 
made for execution on the 29th of June 1903. The lowei 
Courts have held that that application does not help the plaintiff 
beeause it was not one made in accordance vv ith law, as required 
by Article 179 of Schedule II to the Limitation Act. In tin 
present case what the decree directed was that the plaintiff 
should not be entitled to execution— that is, to the partitioning off 
of his share and its allotment to him— unless he paid the Court 
fee on that share. The payment was prescribed as a condition 
of the partition, not to the making of an application for it. There 
was nothing in the decree to prevent the plaintiff from applying 
for execution on one day and paying the Court fee on any dav 

I” 1 ” 0 diSP “ al ° £ ‘ he 1-7 ‘be Court, 

plication itself cannot he said to have been not in accord- 

i law merely because it was not accompanied by* a pay. 

^ Court fee# This view is in accordance with the 

Court in Mar ay an Gmikd y, ! 
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Ananclram Kojiram®, which is followed by the Madras High 
Court in Sped Hussain Saib Rowthen v, Rajagopala Mudaliar®, 

But it is urged for the respondents that the application of the 
29th of June 1903 was not in accordance with law, because it asked 
the Court to do what it was not competent to do— that is, it asked 
the Court to order partition to be effected without payment of 
the Court fee directed by the decree as a condition of such order. 
And in support of this argument CiiaUar v. Newal Singh®, 
Munawar Husain v. Jani Bijai Shanlar®, Langiu Pande v. 
Baijnath Saran Pande ® are cited. It is true that, according 
to these decisions, as also according to Pandarinath Bapuji 
v. Lilaehand Hatilhai an application for execution, which 
asks the Court to do what it has no power under the decree 
to do, is no application for execution at all. The reason 
is that an application for execution of a decree to be in 
accordance with law must ask for something within the 
decree and not outside it. Applying that test here, what the 
plaintiff asked the Court to do by his application of the 20th 
of June 1903 was not outside the decree. It was within 
the competence of the Court to order partition on Court fee 
being paid as directed by the decree. The decree directed 
that no partition should be effected in execution unless Court fee 
were paid. Upon the plaintiff's application it was competent for 
the Court to order that the execution should begin on Court fee 
being paid within a certain date. No doubt the Court passed 
no such order but dismissed the application for execution on the 
ground that Court fee had not been paid ; but all the same it was 
competent to the Court to pass an order for payment prescribing 
a date for it. On these grounds the darhhast must be held to 
be within time. The decree is reversed and the darhhast 
remanded for disposal according to law. Costs of the darhhast 
hitherto incurred including those of this second appeal to be paid 
by the respondents. 

Mr. Shah argues that the point on which I have held that the 
present darhhast is not barred by limitation is res judicata 

(1) (1-91) 16 Bom. 480. (4) (1905) 27 All. 619. 

(2) (1906) 30 Mad. 28. («) (1906) 28 All. 387. 

(3) (1889) 12 All. 64. (6) (1888) 13 Bom. 237. 
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inasmuch as this very point was substantially decided by this 
Court against the present appellant in Second Appeal No. 119 of 
1904. That second appeal arose out of an application for execu- 
tion of this very decree, which both the Courts below had dis- 
missed because the appellant had not paid the Court fee. The 
second appeal was decided by Crowe, J., and myself and we 
confirmed the order of the lower Courts dismissing the appli- 
cation. There is no written judgment. Mr. Markand Mehta for 
the appellant reminds me that the ground on which Crowe, J 4 , 
and 1 confirmed the order was that the plaintiff had no right to 
execution without payment of Court fee. And it was so, if I 
re-collect rightly. That was no adjudication either that the 
application then made or any previous application was not in 
accordance with law for the purposes of limitation or that the 
condition in the decree as to Court fees was of such a character 
that the Couit fee must be paid first and the application for 
execution could only ie made afterwards . 

# 

Decree reversed „ 
li. e. 


ORIGINAL CIVIL* 


Before Sir Basil B.otc, lit , Chief Justice, and Mr. Justice Batchelor . 

P Pw & Co , Aipeliaxis and Plaintiffs, v . BHAG' WANDAS 
CHATUBBHUJ, Respondent and Defendant. 0 

Suit for pike of goods bare, air el and so-d — Cause of action — Indian Contract 
Act (IX of 18 i 2), sections 89, 73, 120— Indian Contract Act has not altered 
the law 5 elating to i coovery of debts and liquidated demands — Civil Procedure 
Code (Act V of 1908) } scctim 128. 

Befoie the passing cf tlie Indian Contract Act wherever a consideration was 
executed for which a debt payable at the time o! action had, accrued due either 
jjgfcdfr&n expiess piomise or under one implied by law the debt might be sued 
T for man indebitatus count , thus the count lay where the consideration moving 
fiom the seller of goods was executed by his providing goods and only the 
'mmf debt due by the buyer remained. The form of count in such a case 

■'V'3y >’ •• i S ?!' r. ' l'l:i .{ t „ 

f App® 1 Np. Cfc Suit Ho. 6X9 of 1CCS# 
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both ia England and fi Bombay would have been for money payable by the 
defendant to the plaintiffs for goods bargained and sold by the plaintiffs to 
the defendant. The cause of action was [said to sound in debt and not in 
damages. 

In section 128 of the Civil Procedure Code of 1903 theie ia legislative 
recognition that such suits as were maintainable in respect of debts at the 
time of the Common Law Procedure Act, 1852, aie still maintainable in Biitish 
India. 


1009. 


P, B. & Co. 

BnA® WAN- 
DAS. 


The Indian Contract Act lias not alfceiad the law relatii g to tie lecoveiy of 
debts and liquidated demands. Tnc fact that a party to a oontuct may under 
section 39 of the Indian Contract Act, when the other side has refused to 
perform it, put an end in it and sue for compensation for tbo breach does not 
oblige him to take that course at his peni ; he may if he piefeis it sue to 
recover any debt clue to him which has arisen from his execution of his part 
of the contract. 


Per Batchelor, J .—Section 73 of the Indian Conti act Act prescribes the 
method of assessing the compensation due to a plaintiff suing upon a breach 
of contract, but it does not affect to extinguish or to limit a plaintiff’s right to 
recover a determined sum due to him upon a contract which he for Ms part 
keeps on foot. If that is so, the mere absence from the Act of a specific 
provision giving the remedy of a suit to recover the price cannot be construed as 
the distinct legislative withdrawal of that remedy. 


Appeal from the judgment of Knight, 

On the 3rd September 1907 the defendants agreed to purchase 
from the plaintiffs 440 eases of Turkey red goods on the terms of 
a written contract. There arose a dispute between the plaintiffs 
and the defendants as to whether the goods which the plaintiffs 
tendered under the contracts were equal to sample and after 
certain correspondence between the parties the defendants agreed 
to take delivery of the goods on getting certain allowances at 
various rates in respect of different goods. The defendants 
having failed to take delivery or to pay for the goods the 
plaintiffs claimed to recover from the defendants the price of the 
goods save as to 22 cases which did not arrive within contract 
time after deducting the allowances aforesaid. 

At the hearing seventeen issues were raised of which sixteen 
were on questions of fact and were found in the plaintiff’s 
favour. The other issue, viz., whether the plaintiffs could sue for * ■ j 

the price of the goods was found in the defendant's favour and the | || 

suit was dismissed with costs, Knight, J., holding that though the y f||p 
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1909, property in the goods had passed to the defendant and he was bound 

P. R. & Co. to pay for the goods a suit for damages for breach of contract 
Bhigwax- # n °t accepting the goods was the only remedy open to the 
£ ' As ' plaintiffs and the plaintiffs not having proved damages based 
upon the difference between the contract rate and the rate at the 
date of the defendant’s failure to take the goods they could not 
recover. Against this decision the plaintiffs appealed. 

St rang man, Advocate General, and Inveraril// for the appel- 
lants : — We submit that the view taken by the Court below is not 
correct. In tlie first instance the Contract Act is not exhaustive. 
Its preamble says that it defines and amends certain parts of 
the law relating to contract, it does not consolidate the law. 
The Privy Council judgment in Irrawaddy Flotilla Company v. 
’Bugwauilas&W lays down that the Act is not exhaustive. The 
rulings of the Privy Council cited by the learned Judge do not 
seem to support the inferences drawn from them. We therefore 
submit that although the Contract Act does not anywhere 
specifically provide for a suit being filed by the vendor for the 
price, it does not by implication or otherwise exclude that 
remedy. The Act was passed in 1872 but in the Civil Procedure 
Gocta of 1882 forms of plaints are given (Forms 10 and 12) for 
a suit by a vendor for the price of goods sold but not accepted 
or taken delivery of by the purchaser. The same forms are 

reproduced in the new Civil Procedure Code of 1908 (Forms 3 
and 6). 


mtenanan v. Avdaliw and 


rag i\aram V. Mill C&aad 

support the view that a suit for the price can he maintained 
in India, both these cases had been discounted by the learned 
Judge, the first on the ground that it was before the passing of the 
Specific Relief Act 1877, section 21 of which prohibits a suit for 
specific performance of a contract wherein monetary com- 
pensation would be an adequate relief ; and the second on the 
^ound that it hardly applies to the case. As regards the first case 
Gleamed Judge’s argument may be met by the answer that 
0nfl,K m * 876 th . e S P e f ific Relief Act was not pasSed yet the 
JffS“ Section 21 of ttat Aet was not a new rule of 
* U » Baa.*, 27 b nip. 
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law enacted in 1877 but it was only the codification of the English 
principle or rule of equity then in existence and applicable to 
Courts in British India and secondly the learned Judge does not 
say that section 21 of the Specific Belief Act bars this suit, but 
says that the Contract Act does not allow it. The decision in 
Buchanan v, Avdall &) is after the passing of the Contract Act and 
entitled to weight. As regards section 120 of the Contract Act 
we submit the learned Judge has misunderstood it. We submit 
that section 120 relates to the cases of what is known in the 
English Law as et anticipatory breach The words in the 
section are “ refuses to accept not “refuses to take delivery”. 
If a buyer says that he will not accept the goods sold then the 
vendor is immediately entitled to treat this as a breach of the 
contract, he need not wait till the time of performance, i e, } the 
taking of the delivery arrives, he may treat the refusal as a breach 
and may rescind the contract and sue for damages at once, that 
is, he may exercise the power given to him by section 39 of the 
Act ; see illustration (6*) to section 73, But we submit the vendor 
is not bound to do so. He may not choose to rescind the 
contract (the words in section 39 are “ may ” put an end to the 
contract) and enforce whatever remedies he has. If for some 
reason the remedy of resale cannot be validly made we sub- 
mit that the vendor is not compelled by the Contract Act to 
rescind the contract ; for if the learned J udge's view is correct 
it comes to this that a vendor must either resell or if he cannot 
do it he must rescind the contract. We submit the Act does not 
compel him to do so. Nor is section 120 intended to have 
that effect. If he is not bound to rescind and if he has not 
resold or cannot validly resell, it is his remedy to sue for the 
prices. If the Contract Act had not been passed and the English 
Common Law had applied he would certainly have sued for the 
price. Is his right taken away by the Contract Act? As 
stated above the Act not being a consolidation of the law of 
contract but meant only to define some parts thereof we sub- 
mit the right is not taken away. 

Setalvad and Desai for the respondent -In India having 
regard to the provisions of the Indian Contract Act if a pur- 
(i> (IS 75) 15 Ben, It, 276. ' 
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chaser wiongfully refuses to take delivery of the goods the 
vendor of the goods cannot sue the purchaser for the price of 
the goods sold hut not delis ered whether the property or the 
goods ha-s passed to the purchaser or not. The vendor’s only 
remedy is to sue for damages for breach of contract. If the 
vendor has exercised the power reserved to him by section 107 
of the Contract Act aud resold the goods on account of the pur- 
chaser the measure of damages would be the difference between 
the contract price and the prices realised at the resale, hut if 
the vendor has not exercised or could not exercise the power of 
resale the damages would be the difference between the contract 
price and the market price of the goods at the date of the 
breach. The vendor has no other remedy. We rely on sec- 
tions 120 and 73 of the Indian Contract Act. The Common Law 
of England allowed a vendor to sue for the price of goods bar- 
gained and sold but not delivered when the property in the 
goods had passed to the purchaser and the same rule of law was 
codified by section 49 of the Sale of Goods Act, 1893. When the 
Contract Act was passed in 1872, this rule of the English law 
was not embodied in it. The Contract Act is exhaustive and 
therefore the legislature must be deemed to have excluded this 
remedy in India. 


See GoM Mandar v. Pndmannnd SkgJd l \ Mokori Bibee v. 
Dliarmodas GJiose W, 

Strangman in reply. 


Scott, C. J.:— On the 3rd of September 1907 the defendant 
agreed to purchase from the plaintiffs 440 cases of Turkey Red 
goods on the terms of a written contract. Disputes arose as to 


whether the goods tendered by the plaintiffs were equal to sample 
and eventually the defendant agreed to take the goods subject 
to certain allowances. The defendant afterwards failed to take 
| - delivery or to pay for the goods and the plaintiffs brought this 
to recover the amount payable under the contract less the 
; .said allowances amounting with interest to the date of suit to 

j(p|||573.4^, 

'• ’■ ■ ; - - . 
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The learned Judge of the lower Court found that the property 
In the goods had passed to the defendant and that he was bound 
to take delivery and pay for the goods but being of opinion that 
a suit £01 damages for breach of contract in not accepting the 
goods was the only remedy open to the plaintiffs and the plaintiffs 
not having proved damages based upon the difference between 
the contract rate and the market rate at the date of the defendant's 
failure to take the goods he dismissed the suit with costs* 

The reasoning by which the learned Judge arrived at the 
conclusion that a suit for the price of goods sold is not maintain- 
able is briefly as follows :~ 

The English Sale of Goods Act, 1393, explicitly provides that 
where the property has passed to the buyer and he neglects to 
pry the seller may maintain an action for the price. The Indian 
Contract Act does not contain any such provision. The Indian 
Contract Act is exhaustive of the law of India relating to the sale 
of goods j therefore such an action is since the passing of the 
Indian Contract Act no longer maintainable in India, 

I think it can be demonsttated that this inference as to the 
intention of the Indian legislature is erroneous. 

Before the passing of the Indian Contract Act wherever a 
consideration was executed for which a debt payable at the time 
of action had accrued due either under an express promise or 
under one implied by law the debt might be sued for In an 
indebitatus count (Bullen & Leake’s Precedents of Pleadings, 
2nd Edn,, p. 29) , tbu* the count lay where the consideration 
moving from the seller of goods was executed by his providing 
goods and only the money debt clue by the buyer remained. 
The form of count in such a case both in England and in Bombay 
would have been for money payable by the defendant to the 
plaintiffs for goods bargained and sold by the plaintiffs to the 
defendant. The cause of action was said to sound in debt and 
not in damages. 

Counsel for the respondent in supporting the judgment of the 
lower Court was driven to contend that since the passing of the 
Indian Contract Act the only money claim possible under a 
contract is a claim for damages for breach and that no claim for 
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debt can arise out of contract, He contended for example that 
a suit for the price of goods sold and delivered which he admitted 
to be maintainable was really a claim for compensation for breach 
of contract. That this was not the riew of the legislature is 
apparent from the schedule of forms prescribed by section 641 of 
the Code of Civil Procedure of 1882 in which Part A relates to 
claims for debts and liquidated demands mostly aiising out of 
contract and part B to claims for compensation for breach of 
contract. Forms 10 and 12 are forms of plaints for the price of 
goods sold of which delivery has^not been taken. 

In section 128 (/) (i) of the Civil Procedure Code, 19 OS, which 
was passed some months before this suit was heard though it did 
not become law until the 1st of January last, it is provided 
rules may be made for summaiy procedure in suits In which the 
plaintiff seeks only to recover a debt or liquidated demand in 
money payable by the defendant with or without interest arising 
on a contract express or implied. 

Here we have a reproduction with certain immaterial changes 
due to altered circumstances of the words of section 25 of the 
Common Law Procedure Act, 1852, which, as can be demonstrated 
from the forms of pleading in schedule B, Nos. 1 and 36, included 
suits for the price of goods bargained and sold, 

I take it therefore that in section 128 of the Code of 1998 we 
have legislative recognition that such suits as were maintainable 
in respect of debts at the time of the Common Law Procedure 
Aet, 1852, are still maintainable in British India. 


The conclusion is that the Indian Contract Act has not altered 
the law relating to the recovery of debts and liquidated demands, 

The fact that a party to a contract may under section 39 when 
the other side has refused to perform it put an end to it and 
sue for compensation for the breach does not oblige him to take 
that course at his peril ; he may if he prefers it sue to recover 
w ^ich has arisen from his execution of his 

contract. 

.&ciclUEnoR, J , By a contract made between the parties the 
to sell tod the defendants agreed to buy 440 
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cases of Turkey Red goods valued at over a Mkh of rupees. The 
defendants on various grounds declined to take the delivery of 
the goods, and the plaintiffs brought this suit to recover the price 
with interest at six per cent. 

Several questions of fact were raised by the defendant at the 
trial and weie all decided by Knight, J., in the plaintiff’s favour; 
with these questions, however, we have no further concern, as the 
lower Court's findings are accepted by counsel foi the respondent, 
It will be enough to observe that the state of facts on which this 
appeal is to be decided is that the defendants had no excuse or 
justification for refusing delivery of the goods offered, and that 
the property in these goods had passed to the defendant. Despite 
these findings the learned Judge conceived himself obliged to 
dismiss the suit on the ground that a suit for the recovery of the 
price was not maintainable i the plaintiff's sole remedy being a 
claim for compensation in damages estimated at the difference 
between the agreed price and the price at which the plaintiffs 
could have sold the goods to another person. The question to be 
determined is whether this view is correct, or whether the 
plaintiffs are entitled to sue for and recover the full agreed 
price. 

Briefly stated the learned Judge's opinion is based upon the 
view, urged now by Counsel for the respondents, that the Indian 
Contract Act is exhaustive, and that by virtue of sections 120 
and 73 of the Act the plaintiffs' sole remedy was a suit for 
compensation for any loss or damage caused to them by the 
defendants' breach of the contract. It is the admitted fact that 
the Indian Contract Act does not specifically authorise a suit to 
recover the price of goods sold even where the property in the 
goods has passed to the buyer. Moreover, as the learned Judge 
below has pointed out, it has been laid down by their Lordships 
of the Privy Council that the essence of a Code is to be exhaus~ 
tive on the matters in respect of which it declares the law, and 
that it is not the province of a Judge to disregard or to go 
outside the letter of the enactment according to its true construe* 
tion* See Gofatl Mandat v Pudmanund Singh (D and the judg- 

0) (1902) h B 29 I, A. 196 j), 2Q2, * 
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meat of Lord Herschell in Banl of England v, Fagliam 
St often®. 


The case is carried a step further in Mohori Bibee v. Dharmo* 
das Ghose ® where the Judicial Committee in dealing with this 
particular Acfc pronounce that so far as it goes it is exhaustive 
and imperative* 


That, as I understand it, is a fair statement of the case for the 
respondents. The answer to it appears to me to be that this is 
not a suit for compensation upon the breach of the contract, but 
is a suit in debt for money owing. Ex eoncessis the property in 
the goods had passed to the buyers, and that being so, the agreed 
price became, I think, a sum of money due and owing to the 
sellers. True, the buyers were guilty of a breach of the contract 
as defined in section 120 ot the Act, but that circumstance did 
not impose on the sellers an obligation to accept the breach and 
sue in damages. It was, I conceive, still open to them to affirm 
the contract and claim the price which had become due under it. 
That remedy, it is admitted, would have been available to them 
in Bombay under the English common law before the introduc- 
tion of the Indian Contract Act of 1872, as it would be available 
to them now in England under section 49 (1) of the Sale of 
Goods Act, 1893. It is uiged that since no such remedy is 
provided in the Indian Contract Act, it must be taken to have 
been excluded on those principles oi the construction of a * Code 
to which I have made reference. But the argument is beside 
the point, if my view of the true character of this suit is right, 
for in that case the relief claimed is outside the ambit of section 
73. That section prescribes the method of assessing the com- 
pensation due to a plaintiff suing upon a breach of contract, but 


it does not affect to extinguish or to limit a plaintiff’s right to 
recover a determined sum due to him upon a contiaci which he 
for his part keeps on foot. If that is so, the mere absence from 
the Act of a specific provision giving the remedy of a suit to 
ver P riee cannot be construed as the distinct legislative 
Itawal of that remedy. Though the debt is, no doubt, 
pon a contract, it is owing upon a still affirmed contract, 

* i ^ 

* i d *. I 
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and the suit is in debt and not in damages. Of the principles 
applicable to such a suit there is no reason to suppose that the Con- 
ti act Act is the repository, still less that it is the sole repository* 
for the Act does not purport to do more than “ define and amend 
certain parts ot the law relating to contracts*” Further room 
for this opinion is made by the decision of the Privy Council in 
Irrawaddy Flotilla Company v. Bngwandass to where their Lord- 
ships say that “ the Act of 1872 does not profess to be a complete 
Code dealing with the law relating to contracts. . • There is 
nothing to show that the Legislature intended to deal exhaus- 
tively with any particular Chapter or sub-division of the law 
relating to contracts/* 

As to illustration (k) to section 73, I do not think that it 
advances the case either way* for* first, we aie not told that the 
property in the iron sold had passed to the buyer, B, and* second* 
ly* A’s suit was expressly a suit brought under section 73* and 
the illustration merely describes the method in which the com* 
pensation should be reckoned. 

Then I was much impressed by the Advocate General’s argument 
that even in the case of goods sold and delivered the Act makes no 
provision for a suit to recover the price* though admittedly such a 
suit would be perfectly good. Counsel for the respondents endea- 
voured to meet this point by the contention that there the agreed 
price would be identical with the compensation defined in the 
section. That may be so, but I am not the less of opinion that 
the ground of the recoverability would be that the money was a 
debt due upon a contract still subsisting quoad the plaintiff; that 
seems to me both a simpler and a truer account of the case than 
to regard the price as the “ compensation for loss or damage 
caused which naturally arose in the usual course of things from 
such breach* or which the parties knew, when they made the 
Contract* to be likely to result from the breach of it/* To my 
mind the mere recital of these words of the section suggests that 
it was never intended, and is not appropriate to govern such a 
suit* but has reference only to the question of computing the 
amount of damages allowable in a suit where a party damnified 

W (1891) L. B* 18 X» A. 121 at p. 329 j 18 Cal. 620 at p. 628* 
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by a breach of contract seek** only to be indemnified. That, I 
think, is not the case here the plaintiffs do not ask the Court to 
assess in money the damage suffered by them in consequence of 
the defendant's breach of the contract * that has already been 
done by the parties themselves, and the plaintiffs only seek to 
obtain that particular sum of money which by the terms of the 
contract is now money belonging to them in the hands of the 
defendants. 

Forms 10 and 12 of Schedule IV of the Code of Civil Procedure 
of 1882, which was in force when the suit was instituted, afford 
further support to the view that the Legislature never intended 
or attempted to invalidate a suit for the price of goods bargained 
and sold. 

The plaintiffs' suit is admittedly good unless it is prohibited 
by virtue of section 73 of the Contract Act. For the foregoing 
reasons I am of opinion that it is not so prohibited, and I there- 
fore agree that the appeal should be allowed with costs. 

Appeal alloived . 

Attorneys for appellants* Mem 8 . Payne and Go . 

Attorneys for respondents Messrs . DapUary , Fanexra and 
Divan . 

B. N. L. 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt , Chief Justice, and Mi Justice Batchelor . 

PARAS HARAMPANT SADASHIVPANT (obiginal Plaintiff), Appellant, 
KAMA bin YELLAPPA and another (obiginal Defendants), Res- 
pondents * 

Registration Act (III of 1877), sections 17 and 49— Release—, Document 
compulsorily registrable — Registration by mistake in a wrong book — Mistake 
not to affect parties— Document duty registered — indorsement releasing 
mortgaged property for consideration m cash—Registiation . 

^ A release whereby a father tiansfeired all his rights of ownership in his 

immoveable and moveable property in favoiu o£ his son was registered not in 


# Second Appeal No* 3 of 1909* 
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Book X o. 1, but in Book No. 4, that is to say, not in tlie Book kept for tbe 1£09» 

registration of documents compulsonly registiable under section 17 of tbe p^rasha- 

Registration Act (III of 1877). kampakt 

Heldf that tbe release must be considered as baying been clnly registered. Bama, 


Tbe father’s property was eaptble of identification and tbe enor of tbe registrar 
in registering tbe document m Book No 4 should not be allowed to affect tbe 
pai ties prejudicially 

Sorabji JEJdalj i v IsJmardas Jac/]iva>ndab CO followed. 

An endorsement made by a mortgagee (on tbe back of the moitgage-deed) 
releasing the mortgaged property in consi delation of a cash payment of Es 300 
is a document which lequires legislation, and not being legisteied was not 
admissible m evidence either ot tbe ledemption of tbe propel ty or of tbe leal 
nature of tbe original transaction between tbe parties 

Second appeal from the decision of A. D. Brown, Assistant 
Judge of Dharwar, reversing the decree of T. V, Kalsulkar, 
Subordinate Judge of Hubli. 

The plaintiff sued to recover possession of the land in dispute 
together with mesne profits alleging that the defendant’s father 
sold the land to plaintiff’s grandfather Antajipant on the 24th 
March 1879 and that the defendants took wrongful possession 
seven or eight years before suit The suit was filed in May 1904. 

The defendants replied infer aha that the plaintiff had no right 
to institute the suit so long as plaintiffs father was alive, that 
the defendants’ father mortgaged the land in suit to plaintiff’s 
grandfather on the 24th March 1879 for Rs. 300, that the trans- 
action was really a mortgage though in form a sale, that it was 
orally agreed that Antajipant should enjoy the land for interest 
on Rs, 300, that Antajipant was in possession and enjoyment 
through tenants including the defendants, that the defendants 
redeemed the land on the 2nd October 1894 on payment of 
Rs. 300 to plaintiff’s uncle Dafctopant who endorsed the receipt of 
the amount on the hack of the deed that since then the defend- 
ants had been in possession as owners. 

The Subordinate Judge found that the sale-deed passed by the 
defendants’ father to the plaintiffs grandfather was not in 
reality a mortgage, that there was no redemption as alleged by 



(O (18^2) P. J., p. 5, 
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- lm ... tIle . defendants, that the suit was maintainable and that the 
fojiASHA - plaintiff was entitled to recover mesne profits from date of suit 

1° ° f Possesaion. He, therefore, passed a decree awarding 
Rama* the claim for possession with mesne profits, ° 

With respect to the defendants’ contention that the plaintiff 
was not entitled to maintain the suit because his father was alive 
the Subordinate Judge found that the plaintiff’s father had on 
the 2nd June 1903, passed a release to the plaintiff relinquish- 
ing his rights to the property in plaintiff’s favour. The Subor- 
dinate Judge made the following observations with reference to 
the release : — 


.ine aerenoante pleader contended that the release is void as no description of 
the property is given as stated in section 21 of the Indian Registration Act 

J, l°Hf ° J t S °’ “ 130 r iCnkr laEd iS ment!oned lands which can be 

identified when necessary by other evidence. Defendants’ pleader also contend el 

that as the release was registered in book No. 4 and not in book No. 1 it shonld 
not affect immoveable property. I think that the error of the Snh-EegisSr 
shonld not be prejudicial to the public and that the release should be oonsi- 

* 1 : 1892 \ t 7 Jagjivandas, 
2 , p. 5), Plaintiff and his father were owners. As plaintiff’s father 


Un appeal by the defendants the Assistant Judge reversed the 
decree and d.smissed the suit holding that it was had for non- 
joinder of plaintiffs father, that the defendant was entitled to 
have the sa e (eahbit 49) treated as a mortgage anduothing 
was due to the plamtiff on aecount of redemption. The follow- 
W S were some of his reasons : 

Plaintiff claims that under exhibit 38, dated 2nd June 1903 he is the exclu- 
s ve owner of the property in suit and that his father lost all Wbv« 0 + • ci 
property on the execution of that release tel6St “ ^ 

could not be registered as a document affecting immoveable property! 1011 *** * 
The case differs from Soralii v. hthwnvJn* p T i ona 

Sl^lVi^lXk I t?e a fr ed and 

: It*aAh<ad that the mistake didlrSd^^ 8 ^- 0 ? A Snb ' Eeg!strar< 

Oafe’lhe document should have been entered in Book I^Intt! 00 BUt “ ^ 
document oueht. not to have - A / k L Ib tie P*eront case the 

g ' t0 have fc€en acce Pted for registration at all, I n Bay 
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Nath v. Sheo Sahoy it was held by the Calcutta lull Bench (18 Cal. 556) that 
a false or insufficient description rendered the registration void. In Narasamma 
v. Sulbarayudu (18 Madras 365} the document appears to have been very 
similar to that in the present case. The executant of the release subse- 
quently sold the land covered by the deed of release. It was held that the 
registration was not valid against the purchaser. If that is the law, a purchaser 
fiom plaintiff s father would he able to contend successfully that his title was 
not affected by exhibit 38. Plaintiff might be able to enforce the agreement 
against his father, but the record shows that the present plaintiff’s father 
disputes the agreement (exhibit 62) and is in actual possession of a large part 
of the famiij land, as admitted by plaintiff (exhibic 77). Under these circum- 
stances I find that plaintiffs father is not proved to have parted with his 
interest in the land in suit and should have been made a party to this suit, 

# # * % % 

All these reasons seena to justify the conclusion that the transaction was one 
of mortgage. The endorsement on exhibit 49 not being registered the release 
cannot be strictly proved. But in view of the Dekkhan Agriculturists* Relief 
Act the point is not important. Por, if an account be taken, defendants can 
prove the payment of the principal and as nothing then remains due they are 
entitled to possession. 

The plaintiff preferred a second appeal, 

D. A . Khare for the appellant. 

iV A> S hives Avar fear for the respondents (defendants), 

Scott, 0* J . ; — -The plaintiff sued the defendants for possession 
of certain land alleging that the defendants' father had sold it to 
the plaintiff's grandfather in 1879. 

The defendants resisted the claim contending that the alleged 
sale was a mortgage which had been redeemed in 1894 by pay- 
ment of Rs. 800 to the plaintiff's uncle Dattopant and that the 
defendants had since then been in possession as owners. 

It was found by both the Courts that the defendants had been 
in possession as tenants of Dattopant, the plaintiff's uncle, prior 
to 1894, the date of the alleged redemption. 

The defendants set up a case of possession since 1898, The 
suit was filed in May 1904 ; so that upon the defendants' case no 
question of limitation arises. 

The Subordinate Judge found that the defendants' story of 
redemption by payment of Rs. 300 in 1894 was false and that 
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the endorsement appearing upon the sale-deed was not a genuine 
endorsement, and passed a decree in favour of the plaintiff for 
possession. 

An appeal was preferred to the Assistant Judge who held first, 
that the plaintiff was not entitled to maintain the suit on the 
ground that he did not prove that he was the exclusive owner of 
the property claimed, since it was not shown that his father, who 
was still alive, had lost his interest therein ; secondly, he held 
that the deed of 1879, though on its face a sale-deed, was really 
a mortgage, and he came to that conclusion in consequence of the 
weight he attached to the endorsement upon the sale-deed pur- 
porting to be made by Dattopant admitting the receipt of 
Rs. 300 in 1894 and releasing the property. He therefore came 
to a different conclusion on the question of fact to that arrived 
at by the Subordinate Judge and in second appeal we are, so far 
as his finding upon the facts is material, bound to accept his 
decision. We will take the two points decided in favour of the 
defendants in order. 

The plaintiff claims to he entitled to maintain this suit alone 
without the co-operation of his father by reason of a release 
executed by his father in his favour on the 2nd June 1903 
whereby he became the owner of the whole of the property in 
suit. By that document his father purported to transfer to him 
all his rights of ownership which he had in his immoveable and 
moveable property. The document was presented for registra- 
tion and was accepted by the Registrar but it was registered not 
in Book No. 1 but in Book No. 4, that is to say, not in the Book 
kept for the registration of documents compulsorily registrable 
under section 17 of the Registration Act. It is on the ground of 
the want of registration that the defendants contend that the 
plaintiff cannot be held to be the sole owner of the property in 
question assuming that) his case is in other respects a true one, 
The learned Subordinate Judge held that the error of the Sub- 
;; |Re^istrar ought not to prejudice members of the public and that 
HU release should be considered to be duly registered upon the 
piiiil^rity of Sorabji JEdalji v. Ishwardas Jamvanda^h His 
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decision upon the point was reversed by the Assistant Judge 
relying upon the case of Baij Nath Tewari v. Sheo Sahoy MagntW 
and Narammma v. StilbarayuchftK 

In our opinion the view taken by the Subordinate Judge should 
prevail. The property of the plaintiffs father is capable of 
identification, and the case in so far as it involves a discussion of 
the applicability of sections 21 and 22 of the Registration Act is 
on all fours with that of Narasmka Nayanevarn v. Ramalingmna 
in which it was held that the words u my family property ” 
were sufficiently precise to entitle the document to registration. 
The error of the Sub-Registrar in registering the document in Book 
No. 4 instead of Book No. 1 should not be allowed to prejudice 
the plaintiff. In this connection the remarks of their Lordships 
of the Privy Council in Sah Muhhun Ball Panday v. Sail Koondmi 
Pall*® are appropriate. Their Lordships say : — 

" Now, considering that the registration of all conveyances of 
immoveable property of the value of Rs. 100 or upwards is by 
the Act rendered compulsory, and that proper legal advice is not 
generally accessible to persons taking conveyances of land of 
small value, it is scarcely reasonable to suppose that it was the 
intention of the Legislature that every registration of a deed 
should be null and void by reason of a non-compliance with the 
provisions of sections 19, 21 or 36, or other similar provisions. 
It is rather to be inferred that the Legislature intended that 
such errors or defects should be classed under the general words 
€ defect in procedure 9 in section 88 of the Act, so that innocent 
and ignorant persons should not be deprived of their property 
through any error or inadvertance of a public officer, on whom 
they would naturally place reliance. If the registering officer 
refuses to register, the mistake may be rectified upon appeal 
under section 83, or upon petition under section 84, as the case 
may be**; but if he registers where he ought not to register, 
innocent persons may be misled, and may not discover, until it 
is too late to rectify it, the error by which, if the registration is 
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in consequence of it to be treated as a nullity, they may be 
deprived of their just rights/ 5 

We, therefore, hold as was held in the case of Soiabji JEdalji v. 
Ishwardas Jagtjtvandat®, above referred to, that the document 
must be considered as having been duly registered. It follows, 
therefore, that the plaintiff is entitled to maintain this suit 
alone. 

The next point to be considered is whether the Assistant Judge 
was justified m admitting as evidence the endorsement purport- 
ing to be made by Dattopant releasing the propeity in consider- 
ation of a payment of Es 300 in 1891. It is clear that a release 
in consideration of a payment of Es. 300 is a document which 
requires registration and this endorsement has not been register- 
ed, The learned Assistant Judge seems to have been aware of 
the difficulty, for, he says “ the endorsement on Exhibit 49 not 
being registered the release cannot be strictly proved. But in 
view of the Dekkhan Agriculturists' Eelief Act the point is not 
important. For, if an account be taken, defendants can prove 
the payment of the principal and as nothing then remains due 
they are entitled to possession/' These remarks appear to be 
irrelevant because it was not proved in the case that the defend- 
ants were agriculturists to whom the Dekkhan Agriculturists' 
Belief Act applied. 

We, therefore, hold that having regard to the provisions of 
section 49 of the Eegistration Act, the endorsement was not 
admissible in evidence of either the redemption of the property 
or the real nature of the original transaction between the parties 
That being so, we reverse the decree of the lower appellate 
Court and restore that of the Subordinate Judge with costs 
throughout. 


(1) (3892) P J, 6. 
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APPELLATE CIVIL. 


Before Sir Basil Scott , CJJef Justice, and Mr Justice Batchelor 

J J2THABHAI KEVALBHAI (original Dependant), Appellant, v. CHOTA- 
LAL CHUHILAL and another (original Plaintipts), Respondents,^ 

Will — Bxecutor — Testator's direction to cauy on Jus trade — Loss suffered in 
the course of the business — Mortgage~~Liabihty of the executor — Testator's 
assets liable 

One Gordliandas made a will and died leaving him surviving his widow, a 
daughter and her husband and two giandsms by the daughter Under the will 
the testator appointed bis widow and the daughter’s husbai d executnx and 
executor and directed among other things that m oidei to peipetuatehis name 
his business should be eauied on by the executor so long as it could he earned 
on at a good profit hut, should it appeal that the trade will sufftr so as to destroy 
his i eputabionj the exeeutoi should stop it At the time of hi , death the testa- 
tor possessed inter aha a cotton ginning factoiv. The execu'oi and execufcux 
earned on the business in the tesfcatoi’s name for some time and having found 
that laige liabilities were inemred m the cornse of the busmens the factoiy was 
mortgaged to J. with possession. The mortgage was executed by the testator’s 
widow as owner of the fiim of Gordliandas and by her daughter, The fact 
of the will was denied m the mortgage conveyance. The ladies executed the 
moitgage by affixing their marls and their names were wiitten by the executor. 
J, sued the moitgagor ladies and the executor to recover the mortgage-debt and 
obtained a deciee The executor died while the suit was pending. The moit- 
gage pxoperty was sold under J’s decree and was purchased by him at the couit- 
salc In the meanwhile the beneficiaries undoi the will, tfiafc is, the two grand- 
sons of the testator and the sons of the deceased executor, bi ought a suit against 
J» for a decimation that the piopeity was not liable to be sold under the defend- 
ant’s moitgage-deciee and that the defendant had obtained by his pui chase no 
right as against the plaintiffs’ rights m the pioperty. 

Held; dismissing the suit, that the moitgage was by one member of the firm 
with the consent and informal co-operation of the undisclosed partner, the 
executor, who had the implied authority of the testator to deal with the factory 
in the ordinary cotnse of business The moitgage was therefoie valid and 
binding on the executor as principal. 

Jurjgeemwdas Keeha Shah ?. Bctmdas Brifboo1cun*T)as ft) followed. 

A mortgage by a tiader under a testamentary trust of the testator’s property 
is referable to his implied authority as a trustee and not to his position 
as executor. 


1909. 
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Dmtt v. Kearney® followed. 

An executor carrying on tlie trade of Ms testator under a testamentary trust 
is liable personally to the trade creditors and is entitled to use as a trader tbc 
trade assets of the testator. He does not violate his trust by carrying on the 
trade in conjunction with his co-executor who is not named as a trade trustee. 

The tmstee, though personally liable for the debts which he contracts in the 
course of his business* has a right to be paid'oufc of the specific assets appropriated 
for that purpose and the trade creditors are not to be disappointed of payment 
so far as the assets so appropriated are concerned. 

Second appeal from the decision of W. Baker* District Judge 
of Surat, reversing the decree of J. E. Modi, First Class Sub- 
ordinate Judge. 

Suit for a declaration. 

One Gordhandas Ambaidas died on the 3rd June 1896 after 
having made a will dated the 27th May 1896. He left him 
surviving his widow, Fulkore, a daughter* Rukhmini, and her 
husband, Chunilal, and two grandsons by Rukhmini and Chunilal, 
namely, Chotalal and Maganlal. In his will Gordhandas 
appointed Fulkore and Chunilal managers of his estate and gave 
his property to Fulkore for her life and after her to the two 
grandsons. Paragraph 7 of the will ran thus : — 

7tK At piesentl am carrying on my trade (and) business in cotton- 
in seed, cotton, gin(mng-busmess), dealings and transactions, dec. — in my (own) 
name ; and aftei my death, the fame shall, in older to perpetuate my name, be 
continued (to be earned on) m my name by my son-in-law Chunilal Tnbhu- 
wandas, and such tiade shall bo continued (to be earned on) so long as it could 
be carried on at good profit. Should it appear that the trade would suffei in 
such a way as to destroy my name (leputation) the said Chunilal Tribhuwan 
shall cease to carry on trade in my name because it is my wish that it should 
not so happen after my death as to injuie my name in any way. The said 
Chunilal Tribhuwan is even at pieseni carrying on the vahivat in respect of my 
trade and business. He is acquainted (with the same) in every way. 

Chunilal and Fulkore accordingly carried on the business of 
the testator in his name as the Firm of Gordhandas Ambaidas for 
f^some time and having incurred liabilities in the course of their 
rtttoageinent they mortgaged with possession a ginning factory 
; of the testator to one Jethabhai Kevaldas for Rs. 13,000. The 

« (1883) 13 Li B. lr. 45 at p. 62. 
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mortgage was dated 29th February 1899 and was executed by 
Fulkore and her daughter Rukhmini. They executed the docu- 
ment by affixing their marks, and their names were written by 
Chunilal. The document denied the fact of the will in the 
following terms : — 

Further we have not mortgaged, sold or made a gift of the said property to 
any other person, Similaily the deceased Goidhandas Ambaidas also has not 
made a gift of, or sold the said mortgaged property or any other property 
belonging to himself . nor has the said deceased made even any will of his own 
pioporty. Consequently no peison other than ourselves has a right (and) claim 
to the same ; noi has any one a part or shaie therein. In spite of this should 
any mortgagee, claimant or co-sharer or any other person come forward and lay 
claim or title, we shall be duly responsible for the same. 

The signatures of the two ladies were written thus : — 

The signature ofBai Fulkore, widow of Goidhandas Ambaidas and owner of 
the Firm of Goidhandas Ambaidas : I agree to what is wiitten above. The 
handwriting is that of Chunilal Tribhuvandas. The signature is made at the 
request of tho Bai ; and the Bai has made the maik with her own hand. 

The signature of Bai Rukhmini, daughter of Gordhandas Ambaidas. I agree 
to what is written above. The handwriting is that of Chunilal Tribhuvandas. 
The signature is made at the xequest of the Bai , and the Bai has made the mark 
with her own hand 

In tbe year 1900 the mortgagee Jethabhai brought a suit, 
No. 158 of 1900, on tbe mortgage against Fulkore and Rukhminx 
and also against Chunilal as executor of tbe will of Gordhandas 
to recover the mortgage-debt and while the said suit was pending 
Rukhmini brought a suit, No. 171 of 1900, against the mortgagee 
Jethabhai for the cancellation of the mortgage on the ground 
that it was not binding on her or her sons. The latter suit was 
dismissed. While the mortgagee's suit was pending, defendant 
Chunilal died and the mortgagee obtained a decree against 
Fulkore and Rukhmini for the recovery of the mortgage-debt, 
namely Rs, 13,000, from the surviving defendants and, in 
default of payment by them within six months, by the sale 
of the mortgaged property. The decree was dated the 21st 
November 1902, 

On tbe 23rd August 1903 Chotalal and Maganlal, the two 
grandsons of Gordhandas, brought the present suit against 
Jethabhai, alleging inter alia that the defendant had knowledge 
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of the fact anti the contents of the will of Gordhandas because 
he was instrumental in getting it executed,, that the defendant's 
conduct in taking the mortgage from the two ladies was frau- 
dulent and that the plaintiff fuither impeached the mortgage 
because (1) it was not for a consideration binding on the estate 
of the testator, (2) the will gave no power to any one to make 
such alienation to the dettimcnt of the plaintiffs* revel sionary 
lights and (8) the plaintiffs* maintenance depended upon the 
mortgaged faetoiy and theie was no other property available for 
the purpose. 

The plaintiffs, therefore, prayed for a declaration that the 
property was not liable to be sold under the defendants mortgage 
decree and for an injunction restraining the defendant from selling 
the property, or in the alternative, if the sale was allowed to 
take place, for a declaration that the sale was to hold good only 
(luting the life-time ot Fulkore and even then was subject to the 
plaintiffs* right for maintenance and that after Fulkore*s death, 
the plaintiffs were the full owners of the property. 

The Court of first instance, the District Court and the High 
Court, having declined to grant an inter locutoiy older staying 
the sale, the property was sold pending the hearing of the suit 
and was purchased by the defendant. Owing to this circum- 
stance, the plaintiff asked for a further declaration that the 
defendant had obtained by his purchase no right against the 
plaintiffs' aioiesaid rights in the property. 

dhe defendant answered inter alia that the plaintiffs' mother 
Rukhmini having failed in her suit, No. 171 of 1000, which she 
had filed for herself and on behalf of her minor sons (the present 
plaintiffs) for the cancellation of* the mortgage, the present suit 
was not filed by the plaintiffs in good faith and the y should not 
be allowed to prosecute it, that the defendant had meiely attested 
the will of Gordhandas and did not know the contents thereof, 
t^at Chunilal, Fulkore and Rukhmini fraudulently concealed the 
^ill and represented to the defendant, that the will was destroyed 
bf the deceased during his life-time, that the deceased was 
indebted at the time of his death and for the purpose of paying 
off his debts as well as those incurred after his death Fulkore 
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and Rukhmim borrowed Rs. 13^000 from the defendant on the 
mortgage of the factory, that the mortgage-debt being incurred 
by Chunilal, Fulkore and Rukhmini for carrying on the trade 
and for the benefit of the family was valid, that it was not true 
that the plaintiffs had no means of subsistence and that the 
claim was time-barred. 

The Subordinate Judge found that the suit was not time-barred 
as the plaintiffs were minors when the suit was filed, that the 
mortgage transaction was not brought about by any fraud on the 
part of the defendant, that the decree in the defendant's suit, 
No, 158 of WOO, was binding on the plaintiffs so far as their 
rights were concerned under the will and was also binding on the 
estate of the testator, that the defendant was intotmed that the 
will had been destroyed, that the suit was brought in good faith, 
that the defendant was an alienee who took m good faith and 
that the plaintiffs were not entitled to any relief. The suit was 
therefore dismissed. 

On appeal by the plaintiffs the District Judge found that the 
mortgage was not valid. He therefore reversed the decree and 
granted relief to the plaintiffs in the following terms : — 

I rvweise the finding of the lower Court and giant the declination sought for, 
viz , that the alien ition to defendant holds good only during the life-time of 
Fulkore, and is street to plaintiffs’ right of maintenance, that plaintiffs aio 
the full own ei s of the piopeityand than defendant had obtained by his pur- 
chase no lights against the plaintiffs* above-mentioned rights in the propoity. 

In view of the fact that I h we found that the defendant was not a paity to 
the fraud and was without notice of the will, and that he is not to blame for 
the injustice done to the minors, I think it would he haid to saddle him with 
the costs of this suit. I therefore direct that e ich party should bear its own 
Costs. 

In the judgment the District Judge made the following 
observations : — 

From the evidence recorded it appeal s that G ordhan owed some money at the 
time of his death, and that affcei his death further iaige liabilities weie incurred 
by Fulkore and Chnnilal m the conduct of his business. The will contains a 
prohibition of alienation, but it aho contains a direction to earry on the testa* 
tor’s business but not as to incur a loss. 

- In this connection reference is made on behalf of appellants to Williams on 
- enters (9th edition), Volume 2, pages 1664, 1681, 1684, 181% 1900, 

!. , . 
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It is argued that the executor who carries on the business of the testator 
makes himself personally liable for all debts so contracted and it makes no 
difference that he avowedly acts as executor (page 1816), The remedy of a 
creditor of the business for a debt incurred since the death of the testator is 
against the executor pei son ally and not against the estate of the deceased. But 
when the executor properly caines on the business of the deceased, he is entitled 
to be indemnified out of the assets, which are authorized to be, or can be other* 
wise properly applied for the pm poses of the business (page 1900), 

Again executors have no authority in law to carry on the trade of the testator 
and if they do so, unless under the protection of the Court of Chancery, they 
run great risk, even though the will contains a direction that they should con- 
tinue the business of the deceased. If the trade be beneficial the profits are 
applicable to the purposes cf the trust and if it proves a losing concern the 
executor, on failure of assets, will be personally responsible for the debts con- 
tracted in the business since the testator’s death (page 1682). In the present 
case we have a direction in the will that the executors should carry on the 
business of the testator, but on page 1689 of Williams there is a case reported 
very similar to thepiesent one (M ‘Neill ie v. Acton 4 De G. M, and G. 744) in 
which ituas held that a direction in a will that the testator’s trade shall he 
earned on, does not of itself authorize the employment in the trade of more of 
the testator’s property than was employed in it at his decease ; nor does such a 
direction coupled with a direction that the testator’s debts shall be paid, autho- 
rize a mortgage of his real estate, not employed at his death in the trade, for 
the purposes of carrying it on. 

It might be argued that in the present case the ginning factory was employed 
in the trade, but in view of the prohibition of alienation in the will and of the 
principles referred to above, I think that Pulkore as executor had no authority 
to mortgage the property in dispute for the debts incurred in carrying on her 
husband’s business, and though the transaction may be binding on her, a point 
which has been already judicially decided and with which we are not now 
concerned, in my judgment she had no authority as executor to bind the minors 
and, viewed from this standpoint, the transaction is not binding on them* 

The defendant preferred a second appeal. 

Coyaji with Z. A , Shah for the appellant (defendant). 

Selahacl with M, JV. Mehta for the respondents (plaintiffs). 

SCOTT, 0. J . : — The material facts of this case are as follows :~ 
Oordhan Ambaidas died in June 1898 leaving him surviving his 
wife Fulkore, his daughter Rukhmini, her husband Ohunilal and 
two grandsons, children of Ohunilal 
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By his will, dated the 27th of May 1896, he appointed Chunilal 
and Fulkore his executor and executrix and, after charging 
his estate with the maintenance of his widow, daughter and 
grandsons and providing for the performance of certain funeral 
ceremonies, directed that his business in cotton, cotton-seed and 
cotton-gmning should, in order to perpetuate his name, be carried 
on by Chunilal so long as it could be carried on at a good profit 
but should it appear that the trade would suffer so as to destroy 
his reputation Chunilal should stop it. The testator then gave 
his widow Fulkore a life-interest in all his property with a 
prohibition against alienation with remainder as to his property 
which might remain over after her death to his grandsons. 

At the time of his death the testator possessed inter alia a 
cotton-ginning factory at Sabergaum in the Surat District which 
was used in his business. 

After his death Chunilal and Fulkore carried on the business 
in the testator’s name. In February 1899 having, as is found 
by the lower appellate Court, incurred large liabilities in the 
conduct of the business they mortgaged the ginning factory 
with possession to the defendant Jethabhai for Rs. 13,000 and 
interest thereon at 9 per cent, per annum. The mortgage, in 
consequence perhaps of a desire on the part of Chunilal to escape 
liability as a mortgagor, was executed by Fulkore described 
“ as owner of the firm of Gordhandas Ambaidas dealing in 
cotton ” and Rukhmini described as “daughter of Gordhandas 
Ambaidas of the same estate.” The ladies executed the mortgage 
by affixing thoir marks, and their names were written by 1 
Chunilal. The mortgage was attested by four witnesses. 

The mortgage stated that the deceased Gordhandas had not 
made any will of his property and consequently no one but the 
ostensible mortgagors had any right or claim to the same. The 
consideration was stated to be received as follows Rs. 6,909-3-3 
claimable by the firm of Motibhai Ambaidas from the firm of 
Gordhandas Ambaidas paid off by the defendant; Rs. 2,709 
claimable by Jagjivandas Bhagwandas from the aforesaid firm 
. paid by the defendant ; Rs. 764-8-0 claimable by Motibhai Lalbhai 
said firm paid by the defendant j and Rs. 2,616-4-9 
* n or< ^ er P a y off other debts of the firm. 
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The lower appellate Court has found that the consideration 
was paid substantially as stated in the mortgage-deed and that 
the defendant was deceived by the misrepresentations of Fulkore, 
Chunilal and Rukhmini into the belief that the will of the 
testator had been destroyed. 

In the year 1900 the defendant brought a suit on the mortgage 
against Fulkore and Rukhmini, Chunilal being joined as a 
defendant as executor under the will. About the same time 
Rukhmini, without joining her sons as parties, sued the present 
defendant for a declaration that the mortgage did not affect her 
rights or those of her sons. Her suit was dismissed for want 
of parties, but in the mortgagee’s suit a decree was in November 
1902 passed in favour of the present defendant against Fulkore 
and Rukhmini, Chunilal having died pendente lite. The decree 
was for payment of Rs. 13,551 and interest at 9 per cent, per 
annum and costs, and in default of payment within six months, 
for sale of the mortgaged propel ty. It was confirmed on appeal 
to this Court, The property was sold under the decree and was 
purchased by the mortgagee for Rs. 11,000, leaving a balance 
clue to him of upwards of Rs. 8,000. The present suit was 
instituted by the sons of Chunilal before the sale took place 
praying for a declaration that the property was not liable to 
be sold under the mortgage decree and for an injunction 
restraining the defendant from selling the property or in the 
alternative, if the sale was allowed to take place, then for a 
declaration that the alienation was to hold good only for and 
during the life-time of Fulkore and even then was subject to the 
plaintiffs’ right of maintenance and that after Fulkore’s death 
the plainiffs were the full owners of the property. 

As the Court of first instance, the District Court and this 
Court successively declined to grant an interlocutory order 
staying the sale, the plaintiffs added a prayer for a further 
declaration that the defendant has obtained by his purchase no 
rights against the plaintiffs’ rights in the property. In the first 
, Cotirt the Subordinate Judge dismissed the suit, but in the 
. District Court the decree was reversed and a declaration was 
made that the alienation holds good only during the life-time 
nt jhilkore and is subject to the plaintiffs’ right of maintenance 

; * \ 1 " ‘ . f 
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that the plaintiffs are the full owners of the property, and that 
the defendant has obtained by his purchase no rights against 
the plaintiffs’ rights in the property. 

From this decree the defendant has appealed. 

Although both Fulkore and Chunilal were joined as party 
defendants to the mortgage suit, it has not been contended that 
the estate and the beneficiaries are bound by the mortgage 
decree. 55 ° 

For the respondent it has not been suggested that the 
continuance of the business was unauthorised in the events 
which had happened. Chunilal was indeed under the will the 
only person who could decide whether or not the business should 
be stopped. 

It is well established that an executor carrying on the trade of 
Ins testator under a testamentary trust is liable personally to 
the trade creditors and is entitled to use as a trader the trade 
assets of the testator. He does not violate his trust by carrying 
on the trade in conjunction with his co-executor who is not named 
as a trade trustee. 

In Ex paite Garland W Lord Eldon, discussing the position of 
an executor carrying on his testator’s trade under such a trust, 
said : “ The case of the executor is very hard. He becomes 
liable, as personally responsible, to the extent of all his own 
property ; also, in his person ; and as he may be proceeded against, 
as a bankrupt ; though he is but a trustee. But he places himself 
in that situation by his own choice ; judging for himself, whether 
it is fit and safe to enter into that situation, and contract that 

sort of responsibility As to creditors, subsequent to the death 

of the testator it is admitted, they have the whole fund, that 

is embarked in the trade ; and in addition they have the personal 
responsibility of the individual, with whom they deal ; the only 
security in ordinary transactions of debtor and creditor. They 
have something very like a lien upon the estate, embarked in the 
trade. They have not a lien upon anything else : nor have 
creditors in other cases a lien upon the effects of the person, with 
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1909 - whom they deal ; though, through the equity., as to the appliea- 

JsTEABHii tion of the joint and separate estates to the joint and separate 
0 norms debts respectively, they work out that lien 

Expaite Butterfield (l ) shows that the introduction into the 
business by the trustee executor of a co-exeeutor not authorised 
to carry on the trade does not affect the rights of the trade 
creditors. In that case a sole trader directed by his will that it 
should be lawful for his widow to employ £6,000 in continuing 
his business and he appointed her and his son executors. After 
the testator’s death his widow and son continued his business 
and became bankrupt. A person beneficially interested in the 
assets which had been employed by the bankrupts sought to 
prove in respect thereof against their joint estate but it was held 
that to the extent of^£6,000 no such proof could be allowed, for 
the employment of the £0,000 was authorised by the will. 

The natuie of the trade creditor’s right against the assets 
properly employed by a trust trader is thus stated by Sir George 
Jessel in In re Johnson®'. “ The creditor who trusts the executor 
has a right to say ‘I had the personal liability of the man I trusted, 
and I have also a right to be put in his place against the assets ; 
that is, I have a right to the benefit of indemnity or lien which 
he has against the assets devoted to the purposes of the trade.’ 
The first right is his general right by contract, because he 
trusted the trustee or executor : he has a personal right to sue 
him and to get judgment and make him a bankrupt. The second 
right is a mere corollary to those numerous cases in Equity in 
which persons are allowed to follow trust assets. The trust 
assets having been devoted to carrying on the trade, it would not 
be right that the cestui qne trust should get the benefit of the 
trade without paying the liabilities ; the Court puts 

the creditor, so to speak, as I understand it, in the place of the 
trustee.” 

In Strickland v. Symons® Lord Selborne, referring to Bx parte 
Garland and la parte Johnson, states the principle to he that 
* * trustee though personally liable for the debts- which he 

I, U 

^ (1847) DeGex. 670. ft) (1880) 15 Oh. D, 648 at p. 563. 

, ’ (1884) 23 Ch.». 245 at p.248. 



VOL. XXXtV.] 


BOMBAY SERIES. 


219 


contracts in the course of the business, has a right to be paid out 19Q9 ’ 

of the specific assets appropriated for that purpose and the trade Jetbjlb hai 
creditors are not to be disappointed of payment so far as the Ohot aui* 
assets so appropriated are concerned. 

If this principle is borne in mind, a brief re-statement of the 
main facts of this case will show that the plaintiffs* suit 
must fail. 

Chunilal, the trust trader, in conjunction with his co-executrix 
Fulkore, lawfully carries on the testator’s business and employs 
therein the trade assets. In order to pay off trade debts he 
obtains money from the defendant on the security of the ginning 
factory used in the business. The ginning factory is worth less 
than the sum advanced by the defendant. The plaintiffs, as 
beneficiaries of the testator, seek to deprive the defendant of the 
benefit of the assets so come into his possession. 

The argument advanced on behalf of the plaintiffs was really 
an attempt to take advantage of the fraud perpetrated on the 
defendant by the plaintiffs’ father who was personally liable for 
the debts which the defendant was induced to pay off. It was 
argued that the defendant took nothing by the mortgage since 
the ostensible mortgagors as widow and daughter took no interest 
in the property, Gordhandas having died testate : that Fulkore’s 
interest as beneficiary under the will was subject to a restraint 
upon alienation : and that as executiix she could only mortgage 
the testator’s property in conjunction with her co-executor 
Chunilal because she had not taken out probate and so could not 
act alone under section 92 of Act V of 1881, In our opinion 
the existence of the mortgage-deed strengthens rather than 
weakens the defendant’s case. 

The mortgage w T as by one member of the firm with the consent 
and informal co-operation of the undisclosed partner Chunilal 
who had the implied authority of the testator to deal with 
the ginning factory in the ordinary course of business. The 
mortgage was therefore valid and binding on Chunilal as 
(principal : see Juggeewmclas KeeTca Shah v* JEtamdm BrijbooMrt- 
JPas< l K A mortgage by a trader under a testamentary trust of 

W (1841) 2 Moo, I* A f 48?* 
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the testator's factory is referable to his implied authority as a 
trustee and not to his position as executor. See the judgment 
of May, 0. J., in Demit v. Kearney*®* 

We set aside the decree of the District Court and dismiss the 
suit with costs throughout on the plaintiffs. 

j Decree set aside* 

a. b. b# 

(l) (1883) 13 U E. Ir. 45 at p. 52. 


APPELLATE CIVIL* 


Before Sir Basil Scotty A?», Chief Justice, and Mr. Justice Batchelor* 
SIVLAL JETHABHAI, Plaintiif, i. BHIKHA KAMJAN, Defendant * 

Dekkhan Agriculturists' Belief Act (XVII of 1879), sections 12 and 13 — 

Retrospective effect — Indebtedness existing at the date of the passing of 

the Act as toeU as future indebtedness . 

The plaintiff sued to recover from tlie defendant a certain sum due on a 
money bond, dated the 17th May 1904* The suit was cognizable by the Court 
in its Small Cause jurisdiction. The bond sued on was passed in adjustment 
of an existing debt which itself was the balance due on previous advances. Some 
of the provisions including sections 12 and 13 of the Dekkhan Agriculturists’ 
Belief Act (XYII of 1879) were made applicable to the district on the 15th 
August 1905 and the present suit was filed on the 26th March 1909. As the 
several advances which led to the bond were prior in date to the application of 
the provisions of the Dekkhan Agriculturists 5 Belief Act (XYII of 1879) to 
the district, the following question arose : — 

" Whether section 18 of the Dekkhan Agriculturists* Belief Act (XVII of 
18/9} is retiospective so as to apply to the case of transactions entered into 
before the date of its extension to the district but the suit in respect of which 
is instituted after that date ? ” 

Meld in the affirmative that section 13 of the Act is retrospective. 

Sections 12 and 13 of the Dekkhan Agriculturists’ Belief Act (XYII of 1870) 
show that it was the intention of the legislature to open up all transactions between 
the parties having a bearing upon the claim out of which the suit arises from 
|% very commencement This is one of the means adopted by the legislature 
Jo carry out the intention expressed in the preamble of relieving the agricub 
f?ft l classes from indebtedness existing at the date of the passing of the Act 
as future indebtedness. 

/ 

* Civil Bcference No. 5 of 1909* 
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Reference under Order XLVI, Rule T of the Civil Procedure 
Code (Act V of 1908), by J. N. Bhati, Subordinate Judge of 
Borsad in the Ahmedabad District. 

Small Cause suit. 

The plaintiff sued the defendant, who was an agriculturist, to 
recover Rs. 48 including interest due on a money bond for Rs. 31, 
dated the 17th May 1904, passed in adjustment of an existing 
debt. The original advances amounted to Rs. 21-3-9 in 1896 
and they were followed by further adv anees. 

Section 13 and several other sections of the Dekkhan Agri- 
culturists 1 Relief Act (XVII of 1879) were extended to the 
Ahmedabad District on the 15th August 1905 and the present 
suit was instituted on the 26th March 1909. 


190?. 
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As the advances which resulted in the passing of the bond 
were made before the application of sections 12 and 13 of the 
Act to the Ahmedabad District, the Subordinate Judge referred 
the following question for an authoritative decision under Order 
XLVI, Rule I of the Civil Procedure Code (Act V of 1908) * 

Whether section 13 of the Dekkhan Agriculturists* Relief 
Act is retrospective so as to apply to the case of transactions 
entered into before the date of its extension to this district but 
the suit in respect of which is instituted after that date ? iy 

The opinion of the Subordinate Judge was in the affirmative. 
In making the reference he observed as follows 

If section 13 weie to apply and account taken in tlie manner laid down 
by it the plaintiff cannot recover more than Rs. 26-8-0. If it were not to 
apply, the plaintiff would be entitled to recover Rs. 48, the full amount of 
the claim. 


The plaintiff’s pleader inlying on I.» L. R* 31 Bom. 630 contends as 
follows : — 

1. As section 13 of the Dekkhan Agriculturists* Relief Act is held not to be 
retrospective, it cannot apply to the case of a transaction entered into before 
the date of its extension to this district, notwithstanding the fact that the suit 
was instituted considerably after the date of the extension of the section. 
The Pull Bench ruling in 1. 1. R. 81 Bom. 630 decides that the last sixteen 
> Words in section 12 of the Dekkhan Agriculturists’ Relief Act ‘and secondly 
view to taking an account between such paities in manner herein- 
^l^lded/ (and sections 18 and ?1A are not retrospective and do 
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not apply to suits instituted before the Dekkhan Agriculturists* Belief 
Act came into force* This is the rationale of the decision as appears from 
the fact that when the case was being argued, Chanda wkar, J., remarked 
that the sections in question did not merely affect proceduie but that they 
affected rights and so could not have retrospective effect. Knight, J., also 
said that the taking of account might be a matter of a procedure but that 
the enforcing of accounts was not* These remarks in effect upheld the 
opinion of the Subordinate Judge at Thana to the effect that the provisions 
in question should not have M retrospective effect or apply to pending 
suits,” as the creditor had certain vested rights under the law in force 
before the extension of the Dekkhan Agiicultiuisfcs* Relief Act. 

2. There is no reason why the case of a pending suit should be distin- 
guished from one in respect of which no suit was pending, if the trans- 
actions in both the cases were entered into before the date of the applica- 
tion of the Act. Broom in his Legil Maxims (page 24, 7th Edition) when 
discussing the maxim “Nova constitute futuiis formarn imponeie debet 
non prmteritis ” says that u #very statute which takes away or impairs a 
vested right acquired under existing laws, or creates a new obligation, or 
imposes a new duty, or attaches a new disability, in respect of trans- 
actions or considerations already past, must be deemed retrospective in its 
operation.” This is the meaning of the word retrospective. There is no 
reason, therefore, why I. L. R. 31 Bom. 030 should not apply to this case. 

3. Even a statute against wagering contracts was held not to apply 
retrospectively to such contiacts entered into before the statute came 
into force, as appears from the following passage at page 211 in I. L, R 
2 Bom. 148 

“Hence in Moon v. Burden (2 Ex. 22) the majority of the Court held that a 
right of action fully acquired before the passing of the Wager’s Act was not 
extinguished by the words, ‘no action shall be biought or maintained* 
on a wager. The public interest was manifestly the motive of the law, yet 
gs between private parties it was not allowed to affect the consequences of 
acts not at the time they were entered on, forbidden, and capable in them- 
selves at the time of generating a legal right and corresponding obligation.” 

4 On the analogy of rules contained in clauses C and E and the last 
paragraph of section 6 of the General Clauses Act (X of 1897) the plaintiff: 
has a vested right to have his case decided according to law as it existed 
before the coming into force of sections 12, 13 and 7l A of the Dekkhan Agri- 
culturists’ Belief Act in this District, 

The defendant who is in gaol was not represented by a pleader, owing 
probably to poverty. The Government Pleader represented the plaintiff 
As dmiaus curia Mr. Bhnnubhai aigned the case for the defendant as 
foUOWS 
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1. The ruling in question (L L. B. 31 Bombay 630) is not correct# Look- 
ing to the course of decisions as to the retrospectivity of section 174s of the 
Bengal Tenancy Act, time v ould come for overruling this decision. The 
question whether section 174 of the Bengal Tenancy Act was restrospective, 
■was hrst answered in the negative by a Bull Bench, of the Calcutta High Court 

u in L L. B. 14 Cab 636 on the ground that that section conferred upon judg- 
ment-debtors a new right which they did not possess under the old Act. 
But this decision was held wrong by another Full Bench in I. L. E. 22 Cal, 
767 which also upset another Full Bench luling in I. L. E 21 Cal, 940 as 
to section olOA of the old Code of Civil Procedme not being retrospective. 
Thus both section 174 of the Bengal Tenancy Act and section 310A of the 
Civil Procedure Code were ultimately held to be retrospective. 

2. In I. L, E. 25 Bom. 104 it is said that section 310A of- the Civil 
Procedure Code had been diafted on the lines of section 174 of the Bengal 
Tenancy Act 7111 of 1885 which has been passed “'in the interest of another 
unfortunate class ; the poor tenure holders whose lands were liable to be sold 
for arrears of rent." In the Full Bench ruling of I. L. E. 14 Cal. 636 it was 
said that if the language used had contained a direct implication as to the 
intention of the legislature to make it retrospective, it would have been so 
interpreted. Though on the ono hand Mr. JX A. Ivhare argued before the 
Full Bench in I. L. E. 31 Bom. 630 that section 12 of the Dekkan Agriculturists’ 
Belief Act mixed pioceclnre and rights so inextricably that it was not possible ' 
to separate the one from the other and to give letiospective effect to it, it may 
bo argued on the other hand that this inextricable mixing of the two 
amounts to a direct implication of the kind mentioned in the Full Bench 
ruling in I. L. K. 14 Cal. 636. If the legislature in older to relieve agri- 
culturists directs the history and merits of their cases to be gone into for two 
purposes and if the history of a case implies an inquiry into the past why 
should it be supposed that it intended such an inquiry for one purpose in 
ihe case of contracts and oihei^ransactions entered into before the exten- 
sion of the Act and for both the purposes in the case of contracts and 
other transactions entered into after the extension of the Act. 

3. Isfo doubt the general jule is that a statute is not to be retro- 
spectively enforced. There is, however, another principle referred to by 
West, J., in a case under the Dekkhan Agriculturists’ Belief Act (I. L. E. 

8 Bom. 340) which requires to be considered —the principle “that a law 
passed to promote some important public interest may be given on that 
account a retrospective operation if necessary, as the rule against such 
operation rests itself on such a general public interest, which may, under the 
circumstances be deemed of less importance than the one embodied in the 
statute.” The learned Judge adds: “The purpose of the Dekkhan Agri- 
culturists’ Belief Act was undoubtedly to shield the property of agriculturists 

■ against their creditors and this purpose we cannot but see was considered 
1837^-5 
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8tT3i4.il anomalous provisions of the Act to be accounted for. Such a purpose so 

9" ethabhai manifested we cannot suppose to have extended only to the cases of attach' 
Rhikha men ts made after the Act had come into force. No intelligible reason 

Ramjah. could we think be assigned for such a distinction ” (p. 317). In 7 Bom, 

L. R. 497 at page 518 Batty, J., refers to the passage and s'ays when the 
maxim JSalus populi supreme* lev applies and the aim of an Act is to 
promote important public interests, pri\ ate interests may justifiably be 
subordinated and a construction necessary to effectuate the intention of 
the Legislature must be given effect thereto. In the case of the Dekkhan Agri- 
culturists’ Belief Act the point was not whether it created new rights bnt 
whether expressly or by direct implication the legislature intended both the 
things mentioned in section 32 thereof to be done retrospectively or only one 
of them, 

4. The ruling in question (I, L. R. 31 Bom, 630) was arrived at in the 
case of a pending suit and so it cannot apply to a case like the present wheie 
the suit was instituted after the coming into force of section 1 3, The plain 
meaning of this section is to affect all transactions whether made before or 
after the Act came into force. But thoie is nothing to clearly show that it was 
intended to operate in ponding suds. 

These arguments give rise to the following question - 

Whether section 13 of the Dekkhan Agriculturists’ Belief Act is retrospective 
so as to apply to the ease of transactions cnetred into before the dato of its 
extension to this district but the suit in respect of which is instituted after 
that date ? 

The question thus formulated does not appear to me free from doubt and 
difficulty, but as it is very important as affecting the interests of agriculturists 
and is likely to arise now and then, with diffidence I ventuie to submit it with 
the following observations : 

The important question for consideration seems to be : what does I, L R, 
31 Bom. 630 actually decide? Does it decide that the last sixteen words of 
section 12 and section 13 and 71 A of the Dekkhan Agriculturists’ Relief Act 
are absolutely non-re tiospective or does it decide that they are only partially non- 
retrospective so as not to apply to the case of a pending suit. The case was one of 
a pending suit. All that their Loidships said during the course of the argument or 
in the judgment had reference to this case of a pending suit. That a statue may 
fee only partially retrospective appears from the following passage in Maxwell 

the Interpretation of Statutes (4th Edition, 1905, page 322) 

1 1 ^ U observed that the retrospective effect of a statute may be 

[ °£ era ^ 0n ' R been said that section 35 of the Divided 

AcUS7e, Which: contains a code of transmitted status in relation to 
IS to fee considered as fully retrospective for pi purposes, except 
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only a& legards adjudications made before the commencement of the Act : so 
that for the purpose of determining } the settlement of children horn after 18*76, 
it may be that their fathei’s settlement is governed by the section even though 
his settlement for the purposes of his own removal is not affected by it.” 

Again West, J , in In re Bat ansi Kaiianji and others (I. L. R* 2 Bombay 
148) at page 210, says : 

The general principle of non-ietroactivity of new laws need not be insisted 
on. On the other hand there is in one sense an element of retroactivity in 
all laws since no law can opeiate except by changing or controlling what would 
else have been different capabilities or a different sequence of acts and events 
having their roots and motives in the pash It would be moie important for 
piactical purposes to distinguish if possible the cases and the senses in which 
the loosely expressed principle does and does not apply and to asceitain the 
exceptions to which it is subject. That, as has occasionally been argued, there 
is something universally and essentially wrong and unjust in retrospective laws 
is not to he admitted. The principle'has indeed been accepted as a fundamental 
one in the written constitutions of some states, but it is properly rejected by 
Willes, J., in the ease of Phillips v. Eyre (L. R. 6 Q. B., p. 23) and by Di\ 
Lushington in the “ Ironsides” For the legislator the question is always one of 
the higher as against the lower or of the general against the pai titular inteiest. 
Tor the j udges the question is simply as to the true intention of the Legislature,” 

Theie is the Luther rule “that a statute is nob to be constiued so as to 
have a greater retiospective operation than its language rendeis necessary. 
Even in constiuing a section which is to a certain extent retrospective the 
maxim ought to be boine in mind as applicable whenever the line is leached 
at which the woids of the section cease to be plain” (Maxwell on the 
Interpretation of Statutes, p. 322, 4th edition, 1905). 

Applying these piinciples to the section in question it appeals that though 
the words of it convey that the section is meant to have retrospective effect 
they do not show whether it was meant to include cases of pending suits. 
Courts are reluctant to extend the application of a statute oi its section to the 
case of a pending suit unless it clearly appears that it was the intention of the 
legislature to so apply it. The Legislature may intend a section to operate 
retrospectively and yet may not intend it ito operate on pending suits. 
Section 13 of the Dekkhan Agriculturists’ Relief Act appears to be a section 
of this type. In my opinion I. L. R. 31 Bom 630 while deciding that the 
last sixteen words of section 12 and sections 13 and 71 A do not apply to pend- 
ing suits leaves their retrospectivity otherwise untouched notwithstanding 
the fact that the Subordinate Judge and their Lordships of the High Court 
during the course of the aigument made general remaiks ,to the effect that 
the sections were not retrospective. Though their remarks were general it 
eatmot be forgotten that they weie made in relation to the case of a pending 
Suit. 
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The fact that a particular statute or a section if it 5s retrospective will not 
necessarily make it applicable to the case of a pending suit. The question 
would still have to be considered whether it is so far retrospective as to apply 
to pending suits. If there is no such intention appearing section 6 of the 
General Clauses Act will apply if the new enactment repealed any existing one. 
If the new enactment altered any existing law without repealing any enactment 
the principle of law enunciated in the Gujrat Trading Company v. TriJcamji 
Yelji (3 Rom. II. C. It. 45) and followed in 10 Bom. L. R. 625 will apply. In the 
last case the ruling in Fatamabibi v. Ganesh (I. L. R, 31 Bom. 680) seems to 
have Been interpreted as deciding no more than that the last sixteen words of 
section 12 and sections 13 and 71 A are not retrospective so as to apply to a 
suit instituted before the Act came into force in the particular district (p. 636) ; 
thereby the meaning is conveyed that they are otherwise retrospective. If the 
view of their Lordships in 10 Bom. L. R. 625 had been that I. L. R. 31 Bom. 
630 decided that these sections were absolutely non-iehospective there would 
have been no necessity to set aside the order of the lower Court permitting with- 
drawal of the suit. 


In 1. L. R. 17 Bom. 289 a question arose whether section 3L, clause 2, of the 
Talukdai s J Act (Bombay Act VI of 1888) was retrospective in operation. In 
this case a decree upon a mortgage bond was passed on 15th August 1887* 
The property was sold on 5th August 1889 but the Collector refused to confirm 
the sale for want of sanction of the Governor, the Talukdars* Act having come 
into force on the 25th March 1889. Tire High Court held that the section was 
not retrospective and that the sale should be confirmed though no sanction had 
been obtained. 


In I. L. R. 19 Bom. 80 which also is a case on the same section of the 
Talukdars’ Act the mortgage was executed before the Act came into foiee, but 
a decree for sale was passed after its coining into force. It was held that no 
sanction of the Governor was necessary. 


In I. L* R. 20 Bom. 565 the correctness of the above ruling was doubted. 
It was however explained and its correctness maintained by JRanade, in 
I. L. R. 22 Bom* 884 on the ground that it was presumably the case of a 
pending suit. In the last mentioned case the mortgage was executed in 1883 
and a suit on the mortgage was brought in 1893. The District Court held that 
section 31, clause 2, of Bombay Act VI of 1888 did not apply as the mortgage 
was effected prior to the passing of the Act and so passed an order absolute for the 
sale of the mortgaged property. The High Court reversed the order holding 
that the section did apply. The case in I. L. R. 19 Bom, 80 was assimilated 
4 to class of eases referred to in I. L, R. 17 Bom. 289 on the ground that the 
* ^ L L* R« 19 Rom. SO was presumably instituted before the date of the 

) i of the Act. Ranade, J., observed — • 

? I ^ »£» partioixlar reason to distinguish cases in which a decree has 

' I i ^ os ® & which proceedings had been presumably instituted 

j I Mm m Act came Into force. In DoollvMam v. BamloU (5 Moo. I, A, 109) 

1 1 a * ! 4 "I'M IS i 4 
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their Loulshipa o£ the Piivy Council had to consider how far retrospective 
effects could be given to the piovisions of an Act of 1848 which declared that 
* all agreements by way of wager shall he null and void 5 and it was held that 
this prohibition did not affect the validity of existing conti acts at all events not 
those contracts on which actions had already been brought before the new Act 

came into force (The italics are mine.) In Shah Kalidasa 

v. Olmdasama (P. J. for 1895, p. 428) as the encumbrance was of a date prior to 
the Act but the suit was instituted long after the Act came into force, a decree 
was passed for the amount due, but its enforcement by sale of the property was 
made subject to the provisions of section 89 of the Transfer of Propeity Act 
which would, it was observed, make it possible for the creditor to obtain the 
sanction of Government before the sale actually took place ” 

The above decisions on section 31, clause % of the Talukdars 5 Act show that 
thottgh the section was expressly held not to be retrospective by one Bench, it did 
not come in the way of another Bench holding subsequently that the section did 
apply to a case in which the suit was instituted after the coming into force of 
the Act though the transaction sued on was of a date anterior to its coming 
into force. 

On the strength of these decisions it may be argued that though section 18 
of the Dekkhan Agriculturists 5 Belief Act is held not to be retrospective in I» L» 
B. 31 Bom. 630 the decibion would be no bar to the applicability of the section 
to the case of a transaction which, though entered into prior to the coming into 
force of the section in this district, was sued on aftei its coming into force. 

For the above reasons I think that the ruling in I L. Ik 31 Bom. 630 docs 
not come in the way of answering the question I have framed in the affirma- 
tive. 

If however my interpretation of the luling in 81 Bombay be not collect 
and it be interpreted as deciding that section 13 of the Dekkhan Agriculturists* 
Relief Act is absolutely non-ietrospeetive the arguments in favour of the 
retrospectivity of the section appear to he very cogent and it is for their Lordships 
to consider whether another Full Bench should not intervene. Under this latter 
interpretation it seems difficult to make a distinction between two cases of 
contracts both of which are entered into, say, a year before the coming into 
force of a section authoritatively ruled to be a provision not of procedure 
law but of substantive law but one of which was sued on the day preceding, 
and the other on the day of, the coming into force of the section. To make 
myself more clear, suppose a provision of substantive law comes into force on 
August 1st, 1905. A suit is filed against B by A on July 31st, 1905, and 
another against C on August 1st, 1905. The contracts with B and C both 
were entered into on 1st September 1904. The High Court in the former case 
... rules, that the provision is of substantive law and affects a vested right, therefore 
the new law cannot operate retrospectively. The rationale of this ruling is that 
•sA and B contracted on 1st September 1904 with reference to a particular state 
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of things. They did not know that the interest agreed to could he cut ' down. 
Does not the same reasoning apply to the case of A and C who also entered into 
a similar contract on 1st September 1804? 

According to the usual canons of construction governing sucli enactments 
.os the Dekkhan Agriculturists’ Relief Act everything must ho done in 
advancement of the remedy consistently with the plain language of the 
Legislature so as to afford the utmost relief which the meaning of the lan- 
guage can allow. It appears from the ruling in 10 Bom. L. B. 745 that 
section 33, Dekkhan Agriculturists’ Relief Aet, has of necessity to be applied to 
all cases the history and merits of which have been inquired into under section 12 
of it. Thus the application of the two sections is co-extensive. If this view 
is correct there is a conflict between it and the ruling that the last sixteen words 
of seetion 12 and sections 13 and 71A are not retrospective. 

On a consideration of the arguments for the plaintiff and the defendant 
and for the reasons above set forth, I would answer the question framed in 
tlie affirmative. 


The reference was argued before Sir Basil Scott, C. J., and 
Batchelor, J. 


T. li. Desai (amicus curia) for the plaintiff : — So far as pend- 
ing suits are concerned this Court has, in its Bull Bench ruling 
in FalmaUU v. GanesW, held that the last sixteen words of 
paragraph 2 of section 12 of the Dekkhan Agriculturists’ Relief 
Act are not retrospective. We submit that section 12 applies 
only to transactions entered into after the provisions of the Aet 
were extended to the Ahmedabad District. There are no decided 
cases either way, therefore reference will have to be made to 
the canons of construction of a statute. The Privy Council have 
held in Doolubdass v. Damloll®, which was a ease of wager, that 
a new statute cannot affect a transaction entered into before it 
was enacted, at any rate it cannot affect a transaction in respect 
of which a suit is already brought. In the above case, the suit 
was brought before the particular Act was enacted but therein 

there is an expression of general opinion that anterior transac- 
tions are not to be affected. The observations in Moon v. 
Durden® are to the same effect. We rely on section 6 of the 
General Clauses Act, 1896. We have a vested right to get a 


01 JPOIIR 




( 3 ) (184$) 


$) (1850) 3 Moo, I, A, 300* 
22 #' 



VOL. XXXIV.] 


329 


BOMBAY SERIES. 

'! ' 

decree on our khatti and no new statute subsequently passed can 
divest us of that right. No distinction can be made between 

(1) the ease of a transaction admittedly entered into before the 
Act came into operation and (2) one in respect of which a suit 
is brought after the enactment of the Act. Relying on the 
decision of the Full Bench in Fatmabibi v. Qaneslt ^ we submit 
that section 12, clause 2, of the Dekkhan Agriculturists' Relief 
Act is not retrospective and the point referred to should be 
answered in the negative. The following cases were cited s — 

1% the matter of the petition of Ratansi Kalianji Javan-mat 
Jitmal v« MvMabaffij Memo heir Oanesh v. Qliutabhai Mithabkaffl , 
Kalian Moti v. PathMai Faljibhai® , Taylor v. Manners^ and 
Phillips v. Fyre^K 

Cr. JT. Thalcore (amicus curiw) for the defendant : — The ruling 
of the Full Bench in FatmaUbi v. Gatiesh W gave rise to the 
present question. Therefore it is necessary to see what that 
case really decides. The reference to the Full Bench was made 
because there is an apparent conflict between the decisions of 
this Court in P annalal v. Kalu ® and Suryaji v. Tnharam^h 
The last case decides that sections 12 and 13 of the Act are 
applicable only to suits instituted on or after the 1st November 
1879 and the former ease was supposed to be in conflict with it. 
The Full Bench held that sections 13 and 71A and the last 
sixteen words of section 12, clause 2, did not apply to suits 
instituted before the Act came into force and read Pannalal v. 
Rah® as indicating a similar construction of the law. The 
question of the applicability of the Act to anterior transactions 
was not before the Full Bench and the language used is to be 
read in the light of the question submitted for decision. 

To argue from this that the Act did not apply to anterior 
transactions is to take a long stride. Pending suits stand on 
a footing of their own. They are always governed by the law 

0) (1907) 31 Bom. 680. 

(2) (1877) 2 Brn. 148. 

(3) (1890) 1 i Bom. 516. 

, ^ (1884) 8 Bom, 347. 


(5) (1892) 17 Bom. 2S9. 

(6) (1865) L. R, 1 OK 48. 

(7) (1870) Lr. K. 6 Q. B., p, 23, 

(8) (1S06) 8 Bom. L. R. 798. 
-.P) (1830) 4 Bom. 838. 


1909. 


SlVXiAL 

Jetkabiiai 

i?* 

BltrKHA. 

Ramzan. 




230 


THE INDIAN LAW REPORTS. [VOL. XXXIV. 


im 

SlVtAt 

Jeihabhai 

«. 

Buikha 

Eamjas. 


obtaining at the date of their institution : Gujarat Trading 
Company v. Trikamji VeljfiK They are understood to have 
the same force as a decree: Chudasama Kaudhabhai v. Karan 
Tribhomn The rights created by a decree are of the highest 
kind and infinitely superior to those created by a contract : 
Katin v. Raghi'^, Tatya v. Bapu®. It cannot therefore be 
urged that because the Act does not apply to pending suits, it 
cannot also apply to past transactions. 


Apart from the Full Bench ruling the present case is quite 
clear. There is no ruling against the view we contend for. On 
the contrary this Court has always proceeded on the assumption 
that the Act applies to all transactions. Even the case of 
Suryaji v. TuJcaram TO supports this contention. The cases of 
Kavlu v. RaghuW and Tatya Tithoji v. Bayu Balaji are 
further illustrations. In all these cases the transactions were of 


earlier dates, still the decisions rest on grounds other than that 
of the non-applicability of the Act to certain transactions. This 
is because the language is quite clear. The word ‘ history 5 in 
section 12 of the Act can only mean past history and the word 
‘commencement 5 is used without any word modifying its natural 
import. The preamble of the Act again clearly indicates the 
intention of the legislature which was to relieve the indebtedness, 
meaning thereby existing indebtedness. The supplementary 
definition of the word ‘ agriculturist * in clause (2) of section 2 
also helps our contention. Both the language and the intention 
being clear, no canon of construction can help the plaintiff. The 
Act is to be construed as indicated in Shitram Udaram v. Kondiba 


MuUaji TO. The cases of Moon v. Durden m and Dooluldass 

Pettamberdass v. Ramloll Thacltoo rseydass^ were both cases of 
pending suits. Those decisions went on the presumed intention 
of the legislature which was there quite different. The observa- 
tions relied upon are obiter dicta and should be read with reference 
to the point for decision. We therefore submit that the question 
, inferred should be answered in the affirmative. 


1 t hit (1867) 3 Bom. H. 0. B. (0. C. J.) 45. (5) (1880) 4 Bom. 358. 

! # ,(1897) 22 Bom. 884. TO (1884) 8 Bom. 340. 

(f$84) 8 Bern. 308. TO (1 S48) 2 Ex. 22. 

' Cf (1883) 7 km. 380. , (8) (I860) 5 -Moo. I. A. 109. 

• $ 7 1 i 4 7 
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Demi in reply i— The observations in Marnhar Ganesh v* 
CAutalhai MithdbAaV® cannot affect the present ease., for thejr 
are in conflict with the view of the majority of Judges in In 
the matter of the petition of Ratansi Kalianji®* No doubt the 
object of the Act was to help agriculturists and relieve them 
from indebtedness but at the same time some consideration will 
have to be shown to creditors whose position becomes very hard 
under the Act. 

Scott, C. J. We answer the question referred in the 
affirmative* 

Sections 12 and 13 of the Dekkhan Agriculturists* Relief Act 
show that it was the intention of the legislature to open up all 
transactions between the parties having a bearing upon the claim 
out of which the suit arises from the very commencement. This 
is one of the means adopted by the legislature to carry out the 
intention expressed in the preamble of relieving the agricultural 
classes from indebtedness. We understand this to mean indebted- 
ness existing at the date of the passing of the Act as well as 
future indebtedness* 

The point referred to us has never, so far as we have been 
able to ascertain, been raised during the last thirty years which 
have elapsed since the passing of the Act, and we know of no 
case which has been decided which is based upon any other 
reading of the Act than that indicated above. 

We are indebted to the pleaders who have argued the ease as 
amici curia ? with much keenness and have given great [assistance 
to the Court. 

Order accordingly* 

G, B, B. 
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APPELLATE CIVIL. 


Before Sn Basil Scott, JO, Chief Justice, and Mr. Justice Batchelor. 

BAMBAY GGV1NDEA0 (origin il Plaintiff), Appellant, v. THE 
SECRETARY OF STATE FOB INDIA IN COUNCIL and another 
(original Defendants), Respondents *■ 

Mevenue Jurisdiction Act (X of 1876), section 4, subjection fa) f — Act XI of 
1852— Land held as an jam— Decision of tin Inmn Commissioner *— 

Finality — Bud for dedai ation of title and possession— Exclusion of 
]M% isdiction of Civil Courts 

In tlxe year 1858 the Id am Commissi onei decided that a certain estate was 
Saranjam of P. and not his Sarv Inam. On P.’s death in 1899 Government 
resumed the estate on the ground that it wis Saianjam and i e-granted it to 
V*, one of P.’s giandsons Subsequently the plaintiff, another grandson of P , 
brought a suit against the Societal y of State for India and V. foi declaration 
of title and possession on the ground that the immoveable piopeity m-suit was 
plaintiff’s S n v Inam property and could not be taken from his possession by 
Government oi its oflneis oi le grinted to an> one else 

M eld, 

1, That the decision of the Inam Commissioner was, by vatue of the 
provisions of Buie 2, Schedule A of Act XI of 1852, flnil as legards the land 
and mteusts concerned in the (let iswn. 


* Past Apped No. 21 of 1909. 

f Section 4, sub-section (a), of the Revenue Jurisdiction Act (X of 1 870) runs 
thus *— 

4, Subject to the fxceptioas horeinafb i appealing, no Cnil Court shill osrereise 
jurisdiction as to any of the following matter — 

(a) Claims against Government relating to any property appertaining to the office 
of any hereditaiy officer appointed or recognized under Bombay Act No. Ill of 1874, 
or any othei law for the time being in force, or of any other i Ulage-officer or 
servant ; or 

Claims to perform the duties of any such officer or servant, or in respect of any 
injury caused by exclusion from such office oi sendee $ or 

guit 3 to set aside or avoid any order under the same Act or any other law relating 
|'i |l|he game subject for the time being in force passed by Government or any officer 
■' li^iiteizedin that behalf; or 

Government relating to lands held under treaty, or to lands granted 
J Saranjam, or on ether political tenure, or to lands declared by Government 

office# ttnly in that behalf to be held for service, 
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2 That after snob final desision, the title and continuance o£ the estate must 1909. 

be determined under Schedule B, Buie 10 of the Act, under-such mles as Bambav 

Government may find it necessary to issue fiom time to time. Goyihdbao 

3. That in accoidanee with those rules the estate was, on P/s death, resumed Secketaby 
hy Government who ie-gi anted it to V. 0E ^ ATE * 

Held, further, that the suit having been against Government i elating to land 
as Saranjam was excluded from the juiisdict on of the Civil Couits by the 
provisions of sub-section (a) of section 4 ol the Kevenue Jurisdiction Act 
(X of 1876), 


Appeal from the decision of T. D. Pry, District Judge of 
Dharwar, rejecting the claim in Original Suit No. 8 of 1907. 

Suit for a declaration of title and for possession of property. 


The property in suit formed part of the estate known as Hehli 
estate in the Dharwar District. A question having arisen as to 
whether the estate was Saranjam or Sarv Inam, Major Gordon, 
the Inam Commissioner, decided in the year 1858 that it was 
Saranjam and not Sarv Inam. One Panduiangrao had a fourth 
share in the estate. On his death in 1899 the share was resumed 
by Government on the ground that it was Saranjam, After 
the resumption Government passed an order in the year 1902 
re-granting the share to one Narsingrao. The Secretary of 
State for India, however, cancelled the said order and re-granted 
the share to Vithalrao, a minor grandson of Pandurangrao. 
Owing to the minority of the grantee, his property was managed 
by the Collector of Dharwar as guardian. 



On the 15th August 1907 the plaintiff, another grandson of 
Pandurangrao, brought the present suit against the Secretary of 
State for India as defendant 1 and Vithalrao as defendant 2, for 
declaration of title and possession, alleging that the property was 
Sarv Inam and was held by his grandfather, Pandurangrao, as 
full owner and that the re-grant to Vithalrao was illegal. 


The defendants contended inter alia that the property was 
Saranjam and not Sarv Inam, that the plaintiff had no cause of 
action regarding the resumption and re-grant made under the 
Saranjam Rules and that the suit was barred by section 4, clause 
{ a) 9 of the Bombay Revenue Jurisdiction Act (X of 1876), 
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The District Judge found that under the provisions of section 5 
and Rule 2 of Schedule A of Act XI of 1852 it was not open 
to him to question the declaration made by Government in their 
Resolution No. 676, J. D., dated the 6th March 1863, that the 
property in suit was Saranjain, the said declaration being final, 
and that he had no jurisdiction to enteitain the suit under 
section 4 (a) of the Bombay Revenue Jurisdiction Act (X of 
1876). He, therefore, dismissed the suit. 

The plaintiff appealed. 

K. H. Kelkar for the appellant (plaintiff). 

(r. S. Bao (Acting Government Pleader) for the respondents 
(defendants). 

SCOTT, C.J.: — One Pandurangrao, the grandfather of the plaint- 
iff and the second defendant, was the owner of one-fourth share of 
the Hebli estate in the Dharwar Distiict. On his death in 1899, 
Government, on the ground that the property was Saranjam, 
resumed P andurangrao’s one-fourth share and granted it to 
Narsingrao. That order was cancelled by the Secretary of State 
and by his orders the pioperty was granted to Yithalrao, the 
second defendant. 

The Collector of Dharwar, as the guardian of Vithalrao, has 
taken the property into his possession, and the plaintiff, who claims 
to hold as one of the heirs of Pandurangrao on the footing of the 
estate being a Sarv Inam of Pandurangrao, sued the Secretary 
of State and Vithalrao for a declaration of title and for possession. 
He seeks to have it declared that the immoveable property in suit 
is the Sarv Inam property of the plaintiff and cannot be taken 
from his possession by Government or its officers or re-granted to 
any one else. 

The question whether the Hebli estate was Sarv Inam or 
Saranjam, was decided by the Inam Commissioner, Major Gordon, 
in July 1858, under the provisions of Act XI of 1852, The Inain 
Commissioner then recorded his decision that the claimant’s title 
(the claimant being an ancestor of the plaintiff) to hold Kasha 
SfMi in Sarv Inam was invalid, and he held that it was in 
fact a Saranjam property, 1 
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The decision of the Inam Commissioner is, by virtue of the 
provisions of Rule 2 of Schedule A of Act XI of 1852, final as 
regards the land and interests concerned in the decision. But 
once it has been decided finally by the Inam Commissioner that 
the Hebli estate is Saianjam, the title to and continuance of the 
estate must be determined, under Schedule B, Rule 10 of the Act, 
under such rules as Government may find it necessary to issue 
from time to time. 

On the 17th of May 1898, Government passed rules for the 
regulation of the continuance and resumption of Saranjam 
estates, and those rules apply to the Hebli estate as well as to 
other Saranjams. In accordance with those rules, the estate was, 
upon the death of Pandurangrao, resumed by Government and 
re-granted, and as a result of the revision effeciedjby the Secretary 
of State the share of Pandurangrao in the Hebli Saranjam has 
been re-granted to Vithalrao, the second defendant. 

This, then, is a suit against Government relating to land held as 
Saranjam, and is therefore excluded from the jurisdiction of the 
Civil Courts by the provisions of sub-section (a) of section 4 of the 
Revenue Jurisdiction Act (X of 1876). The District Judge was 
therefore right in holding that he had not jurisdiction to entertain 
the suit. 

It has been suggested that the plaintiff has acquired certain 
occupancy rights in the estate of which he cannot he deprived by 
any decision of Government under the Saranjam Rules. This is 
obviously an after-thought suggested by the decision of this Court 
in Ganpatrav Trimbalc v. Ganesh Baji BAat&h It was a point 
which was not raised in the plaint but is mentioned in the memo 
of appeal for the first time. It is a question which, we think, 
ought not to be decided in this suit, and we, therefore, abstain from 
expressing any opinion upon it. 

We confirm the decree of the District Judge dismissing the 
suit* and we dismiss this appeal with costs. 

Decree confirmed* 

G, B. K. 
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APPELLATE CIVIL. 


Before Mr. Justice Chandavai&ar and Mr. Justice Heaton. 

JASODA wabd CHHOTU (obiginal Defendant), Appellant, v 

CHHOTU MANNU DALYALU (obiginal Plaintiff), Eespondent* 

Restitution of conjugal rights — Valuation of claim — Jurisdiction of Second 

Class Subordinate Judge to entertain the suit — Bombay Civil Courts Act 

(XIV of 1869) } section — Suits Valuation Act ( VII of 1887), 

section 1L 

A suit for restitution of conjugal i iglits, wherein the claim was valued by 
ilte plaintiff at Es. 65, was instituted in the Court of the Second Class Subor- 
dinate Judge. The First Court decreed the claim . and on appeal the decree was 
confirmed. On second appeal it was contended that the First Court had no 
jurisdiction to tiy the suit. 

Held, that the valuation of the claim by tbe plaintiff must be accepted fox* 
the purpose of jurisdiction, unless it was shown to have been made either from 
any improper motive or deliberately for the purpose of giving the Couit a 
jurisdiction which in fact it had not. 

Jan Mahomed Mandal v. Mashar BibiQ-), followed. 

SECOND appeal from the decision of H. S. Phadnis, District 
Judge of Khandesh, continuing the decree passed by D. S. Sapre, 
Subordinate Judge of Jalgaon. 

Suit for restitution of conjugal right. 

The plaintiff filed his suit in the Court of the Second Class 
Subordinate Judge at Jalgaon, valuing his claim at Rs. 65 . 
That Court decreed the claim. 

On appeal, this decree was confirmed by the District Court. 

The defendant preferred a second appeal to the High Court 
contending inter alia that the Second Class Subordinate Judge 
had no jurisdiction to try the suit which was for restitution for 
conjugal rights. 

Mi Demi for the appellant (defendant). — A Subordinate 
Judge of the Second Class has no jurisdiction to try a suit for 
restitution of conjugal rights. The claim is here valued for 

* Second Appeal No. 877 of 1908. 

* P> (1907)84 Calm 
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purposes of court-fees at Rs, 65 ; but that does not determine 
jurisdiction. 

Under section 24, clause (2), of the Bombay Civil Courts Act 
(XIV of 1869) the First Class Subordinate Judge has jurisdiction 
to try all suits of a civil nature within the territorial jurisdic- 
tion. Under the third clause of the section, the Second Class 
Subordinate Judge can try any suit wherein the subject-matter 
does not exceed in amount or value Rs. 5,000. Therefore, he 
can try only those suits which are capable of money valuation. 

In the present case the subject-matter is incapable of any 
money valuation ; and the claim as valued by the plaintiff for 
court-fee purposes is no guide to determine jurisdiction. See 
AJdemannessa BiU v. Mahomecl Hat erf l K 

The respondents did not appear. 

Chandavaekab, J, : —It is contended before us on the autho- 
rity of AJdemannessa Bibi v. Mahomed Hatem W that the suit 
for restitution of conjugal rights, out of which this second appeal 
arises, did not lie in the Court of the Second Class Subordinate 
Judge, by whom it was tried, because, according to the Bombay 
Civil Courts Act, that Court has jurisdiction to try no suit other 
than that the subject-matter of which is of the value of less 
than Rs. 5,000, whereas a suit for restitution of conjugal rights 
(it is urged) is not one the subject-matter of which can be valued. 
What is meant by this argument is, as we understand it, that a 
suit for restitution of conjugal rights is not one the subject- 
matter of which can be precisely and definitely valued. In such 
cases the law leaves it to the plaintiff to put his own valuation 
on the plaint and accepts it for the purposes of jurisdiction 
unless it is vitiated by some improper motive such as a 
deliberate design to give the Court a jurisdiction which it has 
not. As was said in the case of LaJcsJman BhatJcar v. Balaji 
B&atiar®, what jprimd facie determines the jurisdiction is the 
claim or subject-matter of the claim as estimated by the plaintiff, 
and “ this determination having given the jurisdiction, the juris- 
diction itself continues. • * unless a different principle comes into 
operation to prevent such a result or to make the proceedings 
W (19GI) 31 Cal. m* (2) visas) 8 Bom. 31. 
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from the first abortive" This law has been followed in a series, 
of eases in this Court : The firm of Jechancl KImshalchand v. The 
firm of Moti Lavjft\ and Gulabchand Motiram Gujar v. Fulehand 
Banaehand&K It has also been adopted by the other High 
Courts, 

In the present case the plaintiff valued the subject-matter of 
the suit at Rs, 65 and nothing was urged against the valuation 
in either of the lower Courts. The point as to want of jurisdic- 
tion in the Second Class Subordinate Judge’s Court is raised for 
the first time in second appeal. The case of Alclemamiesm Bibi 
v, Mahomed Eatem® cannot be accepted as a decision on the point 
because* as has been pointed out by the same Court in Jan 
Mahomed Mandal v. Mashar BiU^\ the observations in the 
former case are mere obiter dicta . In the latter case the Calcutta 
High Court has held that, where the claim in a suit for restitu- 
tion of conjugal rights is valued by the plaintiff, that valuation 
must be accepted for the purpose of jurisdiction unless it is 
shown to have been made either from any improper motive or 
deliberately for the purpose of giving the Court a jurisdiction 
which it has not. 

The decree must be confirmed. 

Decree confirmed, 

R. R. 

(3) (1904) 31 Cal. 849. 

(4) (1907) 34 Cal. 352. 


0) (1888) P. J. J. 
(2) (1S89) P, J.192. 
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Before Mr. Justice Chandavarkar and Mr. Justice Beaton. 

THE SECRETARY OF STATE FOR INDIA IX COUNCIL (origin 

IAIDis HAElsDis (-»»- r™»). 

IBombay Land Revenue Code (Bombay Act V of 1S79J . section 'M- 
Government— Assessment on land— Land appropriated for cm i n 7 

e * 7 r * T H 4W “ --T 

Construction of statute. “"juir season — 

The plaintiff, who was the occupant of land used for agricultural ™, 
paid to Government the assessment chargeable on “ Wi ’ - P lp0se8 ’ 
those purposes under clause (a) of section % of the B h m *'° pi ' Iated ’ for 
1*9. Dnring ,h. Ji *: Z ,1 w .!* n f “ b ;r , L “ d l 10 ™ 
purposes, the plaintiff had let it out for stacking timber 9 ^i agncu!fcnral 

expression “ appropriated for any purpose ’> in the rl’ C ° de; f0r tb& 

that purpose to the exclusion of all other uses. aUSS meanS S9t a]?art for 

The Bombay Land Revenue Code (Bombay Act V of 18791 is , f . 
enactment and must be construed strictly in favour of the subject “ 

ofTW fr ° m ^ dedsi0U ° f F - X * D eSou Za , District Judge 

»■ Suit for declaration and injunction. 


* First Appeal No. 29 of 1909. 

f.^i” talWIi, ™" Coa ' <E ”“ yl “'' r «•*»«, .... « 

The l..d. OT .„, , he rf , u< ^ ^ 

{a) Upon ]and a PP TO P r >ated for purpose of agriculture, 

(5) upon land appropriated for any purpose from which any other profit or 
advantage than that ordinarily acquired by agriculture is derived 
(c) upon land appropriated for building sites. 


1909. 

November SO, 


•m 1 OOtr H 
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The plaintiff Laldas owned certain lands which were used for 
agiieultural purposes during the cultivating season, and for 
which he was paying to Government an annual agricultural 
asstssment of Rs, 18-5-6 During the fair season, the lands were 
evety year rented by the plaintiff to timber merchants for the 
purpose of stacking timber thereon. 

The Collector of Thana, put porting to act under section 48 and 
Rule 56 of the Rules framed under the Bombay Land Revenue 
Code (Bombay Act V of 18/9), levied altered assessment on the 
lands in view of tl eir non-dgricultural use during the fair season ; 
and recovered Rs 501-15-8 for the years 1904 — I9t 7 from the 
plaintiff f I he plaintiff paid the amount under protest. 

Subsequently, the plaintiff filed this suit against the Secretary 
of State for India in Council praying for a declaration that the 
lands were not liable to altered assessment, for refund of the 
amount already paid by him, and for an injunction restraining 
the defendant from further levying additional assessment* 

The District J udge decreed the plaintiffs claim by granting the 
declaration and injunction sought by him; and by awarding 
refund of Rs. 122-3-2* In the course of his judgment, the 
Judge remarked as follows ■ 

The crucial point in this case is whether it can be sai<l that in the 
circumstances above described the plaint-lands have been appropriated to a 
purpose unconnected with agriculture within the meaning of section 48 ( b ) of 
the Land Revenue Code. The learned Government Pleader presses for an 
answer in the affirmative, contending that the section contains no such adverb 
as “ perpetually M or “ permanently ” to qualify the word appropriated. He 
argues that the appropriation to non-agricultural uses may well be a temporary 
appjopriation only durig the fair season, and he urges that if an occupant 
derives an extra profit by temporarily appropriating land to a non-agricultural 
purpose, it is within the scheme of the Land Revenue Code that the Crown 
should participate in any such extia profit. He adverts to the rule of con- 
struction that statutes imposing burdens, like Penal icts, are not to he so 
construed as to furnish a chance of escape and a means of evasion (Maxwell 
on the Interpretation of Statutes, 3rd edition, p. 405), and he ashed the Court 
to apply that rule in the present case by giving effect to the interpretation for 
which he contends. 

Xqw # the maxim ex antecedentibus et consequentibus fit optima interpretatio 
furnishes a welhknown rule of construction i the interpretation of statutes* 
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And it has been! i I d >wn as a cor)Hary of this max'm that 5 if any section 
be intricate, bs ure, or doubtful h * pioper xmde of discovering its true 
meaning is by con j paring it witb the o^her section and find ng < ut the sense of 
one clause b\ tbe words or ob ions hi t ent ot a other 55 (Broom’s Legal Maxims, 
7th edition, p 43 i). Accordingly m order to de ermme whether a tempmaiy 
diversion of tbe lands to non-agricultural p* r poses constitutes an ‘ appropria- 
tion ” to snch pmp? ses within the mea ing of section 48 ( b ), it is necessaiy to 
lefer to the clause immediately following. That clause enacts as follows : 

St And the assessments fixed under the provisions of this Act upon any land 
appropriated tor any one of the above proposes, shall, when such land is appro- 
priated for any other of the said pui p*. ses, notwithstanding that the tennif 
any for which such assessment was fixed, may not have expired, be liable to be 
altered and fixed at a different into. 5 ’ 

The Legislature then has classified lands for the purpose of the levy of 
assessment into three classes, according as they are appropriated to agricul- 
tural, non-agricnltural or building purposes. This classification is obviously 
intended to be exhaustive ; apparently it is also intended to be mutually exclu- 
sive, for it is provided that the diversion of land from one class to another 
entails liability to enhanced assessment under section 48 and to a fine under 
■section 65. It was apparently not contemplated that the same land could, during 
tbe pendency of a survey settlement, he <c appropriated ” to agricultural as well 
as non-agricultural purposes during one and the same year so as to be referable 
to either class indiscriminately. The t£ appiopriation ** contemplated by the 
section seems thus to have been an exclusive and permanent appropriation so 
that lands assessed at the survey settlement as lands “appropriated for 
purposes of agriculture f> would not be liable to i e-assessment as lands 
“ appropriated ” for any purpose unconnected with agriculture unless they had 
in the interval ceased to be appropriated to agriculture. If this is the correct 
interpretation then it is obvious that it is not competent to the Collector to 
levy enhanced assessment on the plaint-lands which are admittedly “ appro- 
priated to agriculture 15 during the cultivating season. 

The same result follows if we apply the general xule that the words of a 
statute are to be understood in their etymological or popular sense, unless 
there are special reasons to tbe contiary. To “appropriate'* is defined in 
Webster's dictionary to mean M to set apart for or assign to a particular use to 
the exclusion of all others.” Accordingly, so long as land is used for agricul- 
tural purposes “ during the only period when it is capable of being so used,” 
it cannot he subjected to enhanced assessment or fine as land appropriated to 
purposes unconnected wilh agriculture, because there has been no exclusion of 
agricultural uses but rather a combination of agricultural with non-agricultural 
uses. 
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Laudas. 



The argument that the Crown is entitled to participate in any extra profit 
derived by the occupant from a temporary appropriation of agricultural land 
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to a noil-agricultural purpose can easily be answered by a reference to the 
definitions of the words £e occupant } % a bolder 99 and * { ngbt to bold land ” given 
in section 3 (16 7 11, 10) lespcctlvely of tbe Land Revenue Code 

An occupant’s right to tbe possession and enjoyment or disposal of land is 
absolute subject only to the burdens and limitations imposed by tbe Land 
Revenue Code. Such burdens must be stated in clear terms m the Code 
Itself and cannot be left to be infened from extraneous considerations , for it 
is a recognised mle that statutes which encioaeh on the lights of the subject, 
whether as legal ds person or property, are subject to a stnet construction, 
they should be interpreted, if possible, so rs to respect such rights. It is 
presumed, wheie the objects of the Act do not obviously imply such an inten- 
tion, that the Legislature does not desire to confiscate the property or to 
encroach upon the lights of persons , and it is therefore expected that, if such 
be its intention, it will manifest it plain!}, if not m express words, at least by 
clear implication and beyond reasonable doubt (Maxwell on the Interpreta- 
tion of Statutes, 3id edition, p. 399) 

The conclusion then at which I arrive Is that the plamt lands cannot le- 
sard to have been appropriated by the plaintiff to a pm pose unconnected with 
agriculture within the meaning of section 48 (&) of the I and Revenue Code 
and rule 50 of the rules framed theieunder and are hence not liable to altered 
assessment under that section. 

The defendant appealed to the High Court. 

St) an gm cm (Advocate General), with the Government Pleader, 
for the appellant —The lower Court has erred in construing the 
term iC appropriated '* in clause ( l ) of section 48 of the Bombay 
Land Revenue Code (Bombay Act V of 1879). The wording of 
the section makes it clear that Government have the right to 
levy extra assessment when land used for agriculture in the 
agricultural season is utilized for non-agricultural purposes 
during the fair season. There is no hardship in this ; for when 
the occupant makes extra profit, he must also be liable to extra 
assessment. 

G, K. PareM and P. B. Shingne for the respondent. — The 
Land Revenue Code should always be construed in favour of 
the subject. The lower Court's view is correct. There cannot 
be any appropriation within the meaning of section 48 of the 
Code, unless there is abandonment of one purpose and exclusive 
adoption of another. At any rate, the new purpose for which 
the land is used ought to be such that it becomes unalterably 
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attached to the soil and is not capable of abandonment easily 
as in the present case. 

Chaneavaekae, J . . — The respondent is the occupant of land 
used for agricultural purposes and has been paying to Govern- 
ment assessment chargeable on “ land appropriated ” for those 
purposes under clause (a) of section 48 of the Bombay Land 
Rei enue Code. During the seasons when the land is not used for 
agricultural purposes the respondent has been letting it out 
foi stacking timber and denying profit fiom this special user 
of the land. Government by the suit which has led to this 
appeal claim the right to impose additional assessment on the 
land on account of that special user. They rely on clause (5) 
of section 48, which provides that land-rer enue shall be charge- 
able “ upon land appropriated for any purpose from which any 
other profit or advantage than that ordinarily acquired by 
agriculture is derived." The word “appropriated" means in 
its natural sense “made one's own” and conveys the idea of 
exclusion. “ To appropriate " anything for any purpose is to 
°ct it apai t for that purpose in exclusion of all other uses ; 
Ameiican and English Encyclopaedia of Law; Whitehead v. 
Gibbons®. 


1909. 


Secretary 
of Stats 

Laldas. 





The context in which the clause rn question oecuis in sec- 
tion 48 leads to the same conclusion. Clause (a) relates to 
“ land appropriated for purpose of agriculture.” That obviously 
means land devoted to agricultural purposes and no other. 
Similarly clause (c) relates to “land appropriated for building 
sites” — that is, land devoted to building purposes and no other. 
If the word “appropriated” has that meaning in clauses (a) 
and (e), we must understand rt in the same sense in clause (5) 
having regard to the ordinary canon of construction that a 
word, which occurs more than once in an Act, must be construed 
to have the same meaning throughout the Act unless some 
definition in it or the context shows that the Legislature used 
the word in different senses. 


’ . > vf 
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. Had the Legislature intended clause (b) to apply to land used 
both for agricultural and other purposes, it would have used 
apt language to convey its meaning. It would have referred 
to the land in clause (b) as land appropriated for purposes of 
agriculture and other purposes except building sites. This is a 
taxing enactment, and must be construed strictly in favour of the 
subject. 

The decree appealed from must, therefore, be confirmed with 
costs. 

Decree confirmed . 
r. r. 


ORIGINAL CIVIL. 


Before Mr. Justice Batchelor and Mr. Justice Chauhal. 

BAYABAI, widow, and othebs, Appellants and Defendants 2, 3, 4, v . 
HAJI NOOR MAHOMED CA.SSAM, Respondent and Plaintiff, and 
N. C. MACLEOD, Respondent and 1st Defendant.^ 

Practice— Suit against defendant on ground which failed not to be decreed on 
another ground— Application for leave to amend plaint after arguments 
heard in appeal disallowed — Bes judicata. 

A suit Brought against tlia defendants on one ground which fails should not 
be decreed against them on another ground which they had no opportunity of 
meeting. 

After arguments in appeal have been heard the Court will not allow an 
amendment of the plaint so as to convert a suit of one character into a suit of 
a substantially different character. 

II* tiled a suit in 1904 against A. and J. the drawer and indorser respectively 
of two handier. At the time of filing the suit J. was dead. 

H, obtained a decree against both defendants, which decree remained 
unsatisfied. 

In 1905 II. filed a suit against the heirs of J. on the same two handies. 

Held, the earlier suit having been filed against the firm of J. and not against 
d. personally was a bar to the later suit, 

! This was a suit filed by Haji Noor Mahomed Cassam against 
the defendants as the heirs and legal representatives of one 

* Appeal No. 1477, Suit No. Oil of I90g. 
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Jusub Abba, deceased, ior the recovery of a sum of Bs. 1,800 
wi m eiesfc alleged to be due to the plaintiff upon certain 
hundies, dated the 5th and 8th days of September 1904, passed 

/ ,° n i e „ bdoor • Rehman Noor Mahomed and endorsed by the 

The fff o' f G name ° f his cleceased father Jusub Abba. 
Thc_ defendants 2, 3, 4 pleaded that the suit was barred as being 

H P ^ i ? aVi ” gSUed t0 J ‘ Udgment theSC P arties in 

other suit. Russell, J., passed a decree in favour of the plaintiff 

del 1 G r: U :l Claimed ^ gainst this decree the 

defendants 2, 3, 4 appealed. 

holerteon (with Davar) for the appellants, 

Betalvad (with Mirzd) for the respondents. 

Batchelok J. :-The following tree shows the relation between 
the various defendants-appellants 


Jusub Abba— Safurabai. 

I 


Abdulla 

Suit-man 


J an Mahomed— Bayabai 


Abdulla is an insolvent, and the Official Assignee] is the first 
defendant in his place. Jan Mahomed died intestate in 1906 
leaving Ins widow his only heir. The parties are dutch! 
Memons, and the plaintiff is by profession a money-lender. 

The suit out of which this appeal arises is based on two 
kmches drawn by one Abdul Rehman in September 1904 in 
favour of Jusub Abba, and endorsed in the name of Jusub Abba 

7. , bd f a t0 th ° pkmtiff - U P° n *ese same Undies the 
plaintiff brought an earlier Suit No. 863 of 1904 against Abdul 

Rehman, the drawer, and Jusub Abba, the indorser, and in that 
suit obtained a decree against both the then defendants. That 
decree has remained unsatisfied, and it is common ground that 

Jusub Abba died in February 1902 or over two years before the 
institution of this Suit No. 863. The suit underlying the 
present appeal is No. 611 of 1905, and in it the plaintiff seeks 
to enforce liability for the two Undies against the defendants 
as the representatives of the deceased Jusub Abba. The learned 
Judge below has decreed the claim, and against that decree 
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the present appeal is preferred by the defendants Bayabai, 
Safurabai and Suleman. 

The stress e£ the argument in this appeal has fallen upon 
the question as to the exact chaiacter of Suit No. 863* and 
Mr. Robertson has contended that that suit is a bar to the present 
claim. The contention is put in the alternative, and it is urged 
that the second defendant in Suit No. 863 Was either the firm of 
Jusub Abba or was the individual Abdulla Jusub: in either of 
these cases it is said that the present claim is unsustainable. 
I will deal with the aigument that the second defendant in the 
earlier suit was the firm of Jusub Abba, and not the individual 
of that name. It will not be necessary to consider the alterna- 
tive suggestion. Turning, first, to the title of the suit, we find 
that the second defendant is there described as “ Jusub Abba 
also of Bombay Mahomedan inhabitant doing business at 
Esplanade Road opposite to Watson's Hotel within the fort." 
I must accept the argument that that is primd fade the description 
of an individual person, but I cannot accept the view that that is 
an end of the matter. Foi, having regard to the practice of 
these Courts, the description is conceivably applicable to the 
firm Jusub Abba, and I think we must look to the evidence to 
see what precisely the description meant We need not look 
beyond the evidence of the plaintiff himself. In the course of 
execution proceedings under the earlier deetee, notice was issued 
on Safurabai, who on 16th June 1905 made the affidavit 
exhibit 21 pointing out that Jusub Abba had died mere than 
two years before the suit was filed. Plaintiffs reply is his 
affidavit exhibit 1 of 12th January 1906, in which he not merely 
admits, but emphatically contends, that his suit of 1904 was 
brought against the firm of Jusub Abba, which through its 
manager, Abdulla Jusub, had endorsed the It undies to him# In 
his deposition in the present suit the plaintiff does indeed make 
a half hearted attempt to resile from this position, but on his 
attention being drawn to his affidavit he abandons the attempt 
and says, I say now I sued the firm of Jusub Abba. By firm 
shop, I sued the owner of the shop" There the 
rests, except that this view is amply corroborated by 
the form in which the knndm are drawn and by the general 

ii A . J I . , 
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ienour of the plaintiffs deposition. For it appears that the 
plaintiff had no knowledge of the man Jusub Abha ; he never 
saw him, he says, or tried to see him. Asked how he knew the 
name of Jnsnb Abba, he says “I know the name of Jusub Abba 
in connection with this business. J usub Abba was the name of 
the finn— 'the firm of Jusub Abba, his own business ” And 
further on he says that what he thought he was getting by the 
suit was a decree against the firm. And here, I think, may be 
found the answer to the question put by the plaintiff’s counsel 
in the lower Court, namely, why should the plaintiff have 
brought a suit against a dead man ? It may be that the 
plaintiff when he filed the suit was not aware ot JusuVs death, 
though his own evidence on the subject is plainly untrust- 
worthy \ but the real explanation is, I conceive, that it mattered 
nothing 1 5 the plaintiff whether the man Jusub Abba was alive 
or dead ; his suit was a suit against the firm* So the writ was 
served on Abdulla as manager of the firm — see section 74, Civil 
Procedure Code — and that is the position assigned to Abdulla 
throughout the proceedings. No doubt the question is not, 
whom did the plaintiff intend to sue, but whom did he in fact 
sue ? The distinction, however, cannot, in my opinion, avail the 
plaintiff here ; for under the practice and rules of this Court — seo 
especially Buie 375 of the High Court Rules— a suit framed 
within the meaning and in the form ot Suit No. 863 would be a 
good suit against the firm. In other words the plaintiff in the 
earlier suit did intend to sue the firm of Jusub Abba and did 
give sufficient effect to that intention. In the same way the 
plaintiff filed Suit No. 16788 of 1904 on the Small Cause Court 
against <f Jusub Abba J ’ (exhibit B), and, as he admits, under the 
decree made, he levied an attachment on the shop and the 
money was paid. 

Thus upon a consideration of all the evidence and the clrcum* 
stances connected with Suit No. 863 I come to the conclusion 
that that suit was brought against the firm of Jusub Abba. 
That being so, the present suit admittedly will not lie against the 
defendant-appellants as partners , and it is in that view of their 
position that the learned J udge has decreed against them, and 
upon that footing only has the plaintiff sought to uphold the decree. 
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Upon this finding the question arises why the plaintiff did 
not rest content with the decree which he obtained and which 
as he undeistood it bound the firm, especially as there has been 
no determination in execution proceedings or otherwise that the 
decree does not bind the firm. Mr. Robertson’s answer to this 
question is that the plaintiff, having discovered that the assets 
of the firm of Jusub Abba are exhausted, is now anxious to come 
upon certain immoveable propeities which would not be liable 
under the terms of the decree in Suit No. 883 construed as a 
decree against the firm. It seems to me that this is the real 
explanation of the origin of the present suit, and upon this 
point reference may be made to the plaintiff's application 
exhibit 2 of 5th May 1905. That was the first step taken in 
execution of the decree, and the disingenuous passage in para- 
graph 2 of the application as to the second defendant being “ now v 
dead is very significant. I have no doubt that the plaintiff had 
long been aware that Jusub Abba’s death had occurred long 
before the decree, and when he was challenged upon this point 
by Safurabai in her affidavit of 16th June 1905, lie falls back 
upon the other position that the second defendant in his suit 
was the firm of Jusub Abba : see his affidavit exhibit 1. Finally 
on 20th January 1906 he abandons the notice against Safurabai 
(exhibit A 20), the present suit having been instituted on 11th 
August 1905, It is not, as Mr. Setalvad has suggested, that 
the plaintiff tv as forced by Safurabai’s contentions to abandon 
execution; it was his business to go on with it and obtain the 
adj udication of the Com t, and I cannot doubt that that is the 
course which he would hove pursued if he had thought that 
his deciee was sufficient for his purposes. But for reasons 
which are no longer obscure he elected to give the go-by to the 
decree which he had, and endea\ cured to convert that decree 
into one of a different character* There can be no doubt of the 
nature of the suit he then filed. Hie only prayer in the plaint- 
other than the f formal prayer for further and other relief— is a 
pMyer “that the defendants as the representatives of the 
deceased Jusub Abba 5; may be decreed liable to discharge the 
cle!>St out of the estate of J usub Abba. Before us it was conceded 
that no liability could be attached to the defendant-appellants 
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upon this footing, and indeed it is plain that as representatives 
of Jusub Abba they cannot be held responsible for a debt 
contracted two years after Jusub Abba's death. The learned 
Judge below was, I gather, oi the same opinion, and he has 
decreed against the appellants, not as representatives of Jusub 
Abba, but as partner or rather as g^em-partners, in a firm. 
But they were not sued in this latter capacity, and no question 
o£ their liability in that capacity is xaised either in the pleadings 
or in the issues on which the parties went to trial. In my 
opinion, therefore, the appellants upon this gtound alone are 
entitled to succeed, and to claim that a suit brought against 
them on one ground, which failed, should not be decreed against 
them on another ground which they had no opportunity of 
meeting. The only plain issue as to the appellants liability is 
issue No. 13 which contemplates merely their liability as 
representatives of Jusub Abba, and Mr. Robertson, who appeared 
for the appellants below, was taken by surprise when the 
ground assigned for the liability was shifted as the trial 
proceeded; and no attempt was made to obtain the Judge's 
permission to amend the plaint or frame further issues. 

In my opinion, then, the appeal must be allowed both because 
the suit against the appellants was barred by Suit No. 863 of 1901, 
and, because it was not competent to the Court in this suit to 
make a decree against the appellants on the footing of their being 
partners or gw<m-paitners in the firm. 

After the arguments in this appeal had been completely heard 
Mr. Setalvad applied for leave, if necessary, to amend the plaint ; 
but it is plain that at that stage we ought not to allow a suit of 
one character to be converted into a suit of a substantially 
different character. 

The judgment of the lower Courtwinust be reversed and the suit 
must be dismissed as against the appellants with costs throughout. 

Chaubal, 3. — I concur. 

Decree reversed . 

Attorneys for appellants.— Messrs Unvalla and Phvozshaw. 

Attorneys for respondents.™ Mm ) *. Mirza and Mirza. 
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Before Sir Basil Scott , Chief Justice, and Mi Justice Batchelor . 

1900 . Tar Firm of GCJNNAJI BHAWAJI, Appellants and PlaIintdot, t>. 

March 2, MAKANJI KHOOS VLOHAND and others, Bespondents and Dehbm)- 

ANTS.* 

Civil Procedure Code (Act XIV of 1882)— Amendment of plant by ref rruiff 
to document not included in hbt of documents ? died on. 

At the hearing of a suit brought In the pi untiff foi tlie recovery of a mm 
due at the foot of an account the defendant laised a plea of limitation Tlie 
pi imtiff thereupon applied for leave to amend his plaint by setting out an 
acknowledgment in writing signed by the defendant within the period of 
limitation The lower Comb xefused the application. 

On appeal — 

Meld, that the amendment should have been allowed. 

Appeal from the judgment of Russell, J., dated 21st August 
1908. 

The plaintiffs filed this suit on 15th October 1907 against the 
defendants who were partners to recover a sum of Rs. 8,671 due 
to the plaintiffs on agency accounts and interest thereon. The 
plaint stated that the accounts were adjusted and settled on the 
18th September 1899 when a sum of Rs. 8,50] was found pay- 
able to the plaintiffs by the defendants for which sum the 
defendants signed an acknowledgment undertaking to repay it 
with interest at 6 per cent. At the hearing of the suit when it 
came on as a short cause a written statement was put in 
raising several defences, but the only one relied on was that of 
limitation ; and upon that being done counsel for the plaintiff 
applied for leave to amend the plaint, because he sought to 
rely upon another document, namely, a letter of 20th of March 
1902, which amounted to an acknowledgment of liability within 
the meaning of section 19 of the Limitation Act. Russell, J,, 
declined to allow the amendment on the ground that the letter 
j f was not referred to in the list of documents relied on by the 
i i s plaintiffs and dismissed the suit with costs. Against this 
U decision the plaintiffs appealed. 


* Appeal No, 48 of 1908. 
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Setalvad for the appellants The amendment should have 
been allowed. The suit is brought under the Code of 1882, 
We submit that if the suit was barred on the face of it as the 
lower Court thinks it is the plaint ought under section 54 (a) to 
have been rejected at the time of presentation and not taken on 
the file. Had this been done the plaintiffs might have filed 
another suit while there was yet time, whereas now owing to 
the period that has passed between the date of admission of the 
plaint and now they would be hopelessly out of time. Section 54 
does not apply to the case but section 58 and the Court 
ought to have given leave to amend the plaint. The object of 
a suit being to get at the rights of parties any amendment 
which may be required for that pin pose should subject to general 
principles be allowed, see Bowen L. J. in Cropper v. Smith®* 
In Mohummud Zahoor v. Mmsumat Tkalooranee® the Privy Council 
allowed an amendment on the ground that if the plaintiff was 
left to bring a fresh suit it might be met by a plea of limitation. 
By allowing the amendment the ehaiaeter of the suit would not 
be altered. The cause of action would have remained the same; 
the defendant could still have pleaded the same defence of 
limitation, all the amendment could do would have been to give 
the plaintiff greater facility to meet the defences 

Siranyman^ Advocate General, and Truer arity for the respond- 
ents. 

The lower Court was right in disallowing the amendment. 
A gross injustice would be done to the defendants by allowing 
it. See Steward v. North Metropolitan Tramways Company ® ; 
Weldon v. Neal ® , Clarapede Sf Co . v. Commercial Union Associa- 
tion*®* 

Scott, C. J. :-—In this ease we cannot agree with the learned 
Judge of the Court below that an amendment such as was asked 
for would convert the suit into a suit of different and inconsist- 
ent character. The »uit would remain the same based upon 
exactly the same cause of action except for the addition of one 

(l) (3884) 26 Ch, D. 700 a fc p . 711. (3) (1886) 16 Q> B. D. 556. 

m (1867) 11 Mco. I. A. 468. (*) (1887) 19 Q. B. D. 394. 

(6) (1883) W. R. (Eng ) 262. 
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allegation* We think, therefore, that the amendment should be 
allowed as shov n in paragraph 1 of the memorandum of appeal, 
but as the controversy has arisen entirely through the negligence 
of the plaintiffs we direct that they must pay the costs of the 
appeal and of the first hearing in the Court below including the 
costs, if any, of the hearing of the judgment. Leave granted to 
defendants to file a supplemental written statement, if so advised. 

Attorneys for the appellants : — Messn, Mehta and Dalpatram « 
Attorneys for the arespondt nts j — Mr. N, M. Gama . 

B. N, L. 


APPELLATE CRIMINAL. 


Before Sh Bead Scott , Kt , Chief Justice, and Mr . Justice Batchelor. 

MUNICIPAL COMMISSIONER OF BOMBAY, Complainant, v. 

THE AGENT, G I. P RAILWAY COMPANY, Accused * 

Indian Railways Act {IX of 1S90), sec. I— City of Bombay Municipal Act 
(Bern. Jet III of Is sec. A) A — Use by Railway Company of its premises 
for stouufj timber — License fi om the Municipal Commissioner foi the use 
not necessary. 

The Agent of the G. I. P. Railway Company having been chaiged in the 
Presidency MugistiateL Couit at the instance of the Borniay Municipality 
undfi secLoi SOI (1) (d) of the City of Bombay Municipal Act (Bom. Act 
III of 1888 ) with having used the Company’s premises for storing timber 
without a license granted by the Municipal Commissionei, the Presidency 
Magistiate recoided evidence and lcfened the following question under sec- 
tion 4 )2 of the Criminal Prceeduie Code {Act V of 189S) 

“Do the statutoi} poweis given to the Railway Company (section 7 of the 
Indian Railway s Act IX of 1890) preclude the necessity of obtaining a license 
from the Municipal Commissioner, to u$e premises in sneh a manner as is 
necessaiy for the convenient making, altering, repairing and using the 
Railway ?’* 

Meld, that no such license was necessary. Section 7 (1) of the Indian 
Railways Act (IX of 1890) authorizes the Railway Administration to d 3 all 
mtu necessary for the convenient making, maintaining, altering, repairing and 

* Criminal Reference No. 67 of U09, 
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using the Hallway Dot-withstanding anything in any oGiei enactment for the 
time being m force. 

The storing of timber was necessary for the convenient making, &c. ; of the 
Bail way line. 

Under section 7 3 snb-section 2 of the Indian Bailway 5 ! Act (IX of 1890) the 
Governor Geneial m Council and not the Municipal Commissioner has the 
control of the Bailway Administiation m the exercise of its poweis under sub- 
section 1. 

Reference by A. EL S. Aston, Chief Presidency Magistrate 
of Bombay, under section 432 of the Criminal Procedure Code 
(Act V of 1898). 

The accused, the Agent of G. I. P. Railway Company, was 
charged under section 394 (1) (d) of the City of Bombay 
Municipal Act (Bom. Act III of 1888) with having on or about 
the 25th March 1909 used certain premises, namely, two plots of 
ground, the property of the G. I. P. Railway Company at 
Bombay, for the purpose of storing timber without a license 
granted by the Municipal Commissioner of Bombay. 

The timber in question consisted of about 15,000 Railway 
sleepers and it was admitted that no license was obtained and 
that the sleepers were timber and they were stored. The 
accused, however, contended on the strength of the ruling in 
Emperor v. Wallace Flour Mill Company 0-) that as the Railway 
Company was not trading in timber and as the purpose for which 
the premises were used was entirely accessory and necessary for 
their business, the real purpose was not in fact to store. 

The evidence recorded by the Magistrate also showed that the 
G. I. P. Railway Company for some years past had “stacked” 
sleepers on the said premises for the use of their whole line. 
The maximum of the sleepers stacked was estimated at about 
36,000 sleepers and the minimum at about 7,000 and 8,000. 

Under these circumstances the Chief Presidency Magistrate 
referred the following questions to the High Court for an 
authoritative decision under section 432 of the Criminal 
Procedure Code (Act Y of 1898) : — 
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1. Does the fact that the Bailway are not trading in timber and tbafc the 
purpose for which the premises are used is necessaiy for the convenient 
carrying on of their business as a Railway over their whole system negative 
the intention to store withm the meaning of section 394 (1) (d) of the City of 
Bombay Municipal Act P 

2. Do the statutory poweis gwen to the Bail way Company (section 7 of the 
Indian Railways Act IX of 1890) preclude the necessity of obtaining a 
license fioni tho Municipal Commissioner to use premises in such a manner 
as is necessary for the convenient making, altering, repaiiing and using the 
Railway P 

3. Is the fee payable for a license contemplated by section 394 (I) (d) of the 
Municipal Act a tax within the meaning of section 135 of the Indian Railways 
Act IX of 1890 P 

4. Is tho Government of India Notification No. 9977, dated the 29th 
November 1907, a valid notification within the meaning of section 135 (1) of the 
Indian Railways Act and does it render the Railway Company liable to pay the 
“license fbo in question P 

5. U m an obligation to obtain a hoenso be separated fiorn a liability to pay 
the fee P 

6. Do license fees come within the Notification P 

In making the reference the Magistrate observed as fol- 
lows : — 

In this connection it any bo pointed out that the Railway system worked by 
the G. I P. Railway is about 2,900 miles in extent and sleepers were stacked 
for tho use of tho whole system. Mr. Bitty, J., in Emperor v. Wallace Flour 
Mill Company (1) laid down tho principle that an intention to store is negatived 
if tho quantity regained is only reasonably sufficient for the varying exigencies 
of consumption but it does rut, I think, follow that the intention would be 
negatived if a Company having nulls invariouspaits of India were to accumulate 
in one place a quantity sufficient for tho varying exigencies of consumption of 
all its mills. In the case of Emperor v. Wallace Flour Mill Company#), the 
supply of oil in band would only have sufficed for about twelve days' use in the 
particular mill, in the present case the 15,000 sleepers which were stacked by the 
Railway would have sufficed acooiding to the consumption in 1908 for about 
five months’ use over the whole area worked by the Railway and according to 
the same rafe tho quantity of sleepers actually received and stacked in 1903 
would have sufficed for nearly two years* use. It is true that the average for 
19C7 and I90S together works out at a somewhat higher rate of consumption, 
Viz , 39,739, hut this is counterbalanced by the fact that on the 1st January 1908 
there was a balance in hand of about 8,000 sleepers. 


<0 (1904) 29 Bom, 198, 
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It is however contended by Mr* Yorke Smith that the statutory powers given 
to the Railway Company (section 7 of the Indian Railways 4<*fc IX of 189 J) 
preclude the Municipal Commissioner from insisting on a license* 

Under section 7 clause (/) statutory poweis have been conferred on the Rail- 
way to t( do all other acts necessary for making, maintaining, altering or 
repairing and using the railway/' and in my opinion on the evidence it is 
necessary for the convenient making, maintaining, altering or repairing the 
railway, that the Railway Company should be at liberty to store Railway 
sleepers on the premises in question from time to time. As the sleepers are 
obtained by shiploads fiom Australia, it inevitably follows that at ceitain 
peiiods there is a laige accession to the stock. 


Mr. Crawford however contends that even if the need for storing is conceded 
the obligation to obtain a license from the Commissioner is not thereby 
extinguished. 

The Railway have a light to score subject to the necessity of obtaining a 
license. But the necessity of obtaining a license restricts to that extent the 
statutory power conferred by the Railway Act and implies a power in the 
Municipal Commissioner of lefusing to giant a license and I am of opinion on 
reading the authorities relied on by the defence, viz , London and Brighton 
Railway Company v. Tmman (D ; City and South London Railway Company 
v. London County Council® ; London County Council v. School Board for 
London ® ; Emsley v. North Eastern Railway Company (4), that such a power 
is inconsistent with the statutoiy poweis given to the Railway. 

I think Mr Yorke Smith is also right in his contention that a license fee 
is a tax within the meaning of section 135 of the Railway Act and that the 
Notification by the Government of India, Department of Commerce and Indus- 
try, No. 9977, dated 29th Novembei 1907, which is relied on as rendering the 
Railway administration liable to pay the tax, is not such a notification as 
was intended by the section and inoperative. The case of the Brewers and 
Maltsters Association of Ontario v. Attorney General for Ontario ® and 
section 3 (p) of the City of Bombay Municipal Act, 1888, have been cited with 
reference to the first contention while with reference to the second contention 
the validity of the Notification has been attacked firstly on the ground that its 
wording shows that the discretion necessary m framing a Notification under 
the section has not been exercised ; The Queen v. Bommaya®, Macbeth v* 
Ashley®, Sharp v* Wakefield®, Sprigg v. Sigcau® ; Maxwell on Inter- 
pretation of Statutes (third edition, pp. 175 to 177) and secondly on the 
ground that the Notification is not consistent with the Act under which it 
purports to have been made; Macbeth v. Ashley® and Rajam Chetti v, 
SeahayyaO-®. If the wording of the Notification is considered, I think it call 


ft) (1885) 11 App. Cas. 45, 
® [1891] 2 Q. B. 513# 

(3) [1892] 2 Q. B. 606. 

(4) [1896] 1 Oh, 418. 

(6) [1897] A. C* 231. 


(3) (1882) 5 Mad. 26. 

® (1874) L. R» 2 S. & D. 352—357. 
(8) [1891] A. 0. 173 — 179# 

(9? [1897] A. C, 238. 

tfo) (1895) 18 Mad. 236 at p. 245* 
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be reasonably contended that the Notification is so would as to affect not only 
existing but evey futuie Pad way administrations, not only existing bat also 
future taxes and that its effect is -vnfcually to icpeal the provisions of the section 
from which it derives its authority ” 

The reference was heard by Scott, 0. J., and Batchelor, J . 

Cohen (instructed by Cm u/onl , Bmon and Co .) for the Muni- 
cipal Commissioner. 

Molerlson (instructed by Little & Co.) for the Railway Com- 
pany. 

ScoiT, C. J. — The Agent of the G. I. P. Railway Company was 
charged in the Presidency Magistrate's Court under section §94 
(1) (d) of the City of Bombay Municipal Act with having used 
certain premises for the purpose of storing timber without a 
license granted by the Municipal Commissioner. 

The Chief Presidency Magistrate having taken evidence has 
referred for the opinion of this Court certain questions specified 
at the end of the case stated by him. 

The first question is, in our opinion, one of fact and not of law, 
and, therefore, cannot be stated under section 43 2 of the Criminal 
Procedure Code, under which this reference is made. 

As regards the other questions, if the second question is 
answered in the affirmative no answer need be given to the 
remaining questions, for the case will in that event have to lo 
decided in favour of the respondent. 

The second question is in these terms : 


ff Do the stafcuioiy poweis given to the Bailway Company (section 7 of the 
Indian Railways Act IX of 1890) pietlude the necessity of obtaining a 
license fiom the Municipal Commissioner to use premises in such a manner 
as is necessary for the convenient making, altering, repairing and using the 
Railway ? 


Section 7 of the Indian Railways Act IX of 1890, to the 
provisions of which the G, I. P. Railway is subject, provides as 
follows ; — 

W w Subject to the provisions of this Act and, in the ca«e of immoveable 
pfpf^Viy nut belonging to the Railway administration, to the piovisions 
of any enactment for the time bemg in force for the acquisition of land 
for public purposes and for companies, and subject also? in the case 
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of a Railway company* to the provisions of any contract between the com- 
pany and the Government* a Railway administration may for the purpose 
of constructing a Railway or the accommodation or other works connected 
therewith and notwithstanding anything in any other enactment for the 
time being in force . . . 

u {f) do all other acts necessaiy for making, maintaining, altering or re* 
pairing and using the Railway. 

(2) cc The exercise of the poweis conferred cn a Railway administration 
by sub-section (1) shall be subject to the control of the Governor General 
in Council. 1 * 

In stating the case the Magistrate finds as a fact on the evidence 
that it is necessary for the convenient making* maintaining* alter- 
ing or repairing the Railway that the Railway Company should be 
at liberty to store Railway sleepers on the premises in question 
from time to time and that as the sleepers are obtained by ship- 
loads from Australia it inevitably follows that at certain periods 
there is a large accession to the stock. Upon this finding it would 
appear primd facie that the Railway administration is authorised 
to store Railway sleepers upon the premises in question notwith- 
standing anything in any other enactment for the time being in 
force. 

It is, however, argued on behalf of the Municipal Commissioner 
that notwithstanding the statutory authority and notwithstand- 
ing the finding of the Magistrate it is still necessary for the 
Railway Company to obtain a license under section 394 of the 
Bombay Act III of 1888 for storing sleepers upon the premises. 

It will be convenient at this point to set out the portions of the 
sections of the Municipal Act* which have been referred to in 
argument * 

Section 394 (1), (b) and (d) provide : — 

(1) “ No person shall use any premises for any of the purposes hereinbelow 
mentioned* without* or otherwise than in eonfoimity with the terms of* a 
license granted by the Commissioner in this behalf* namely . . . 

(6) any purpose winch is* in the opinion" of the Commissioner* dangerous 
to life, health or piopeity* oi likely to create a nuisance* , . . 

{d) storing for other than domestic use or selling timber* firewood, char** 
coal, coal, coke* ashes, hay. grass* stiaw or any other combustible thing.’* 
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Section 479 (1) provides 

(/d) u Whenever ifc is provided in this Act that a license or a written per- 
mission may be given for any purpose, such licen^kor written permission 
shall specify the pet iod for which, and the restrictuife and conditions sub- 
ject to which, the same is gt anted, and shall be given under the signature 
of the Commissioner or of a municipal ofEcerjempoweied under section 68 
to giant the same * >y 

Section 479 (3) provides: — 

u Subject to the provisions of clause (d) of section 40 8 , any license oi wiitten 
permission granted under this Act may at any time be suspended or 
revoked by the Commissions, if any of its restrictions or conditions is 
infiinged or evaded by the person to whom the same has been granted, or 
if the said person is convicted of an infringement of any of the provisions 
of this Act or of am regulation cr by-law made hereunder in any matter 
to which such license or permission i elates, 5 

It is not disputed that the unrestricted pi o visions of section 394 
would empower the Commissioner to refuse m his discretion to 
grant a license. This view has the authority of a ruling of this 
Court in its favour : see Haji E-mail v, Municipal Commit* 
wner of Bombay 

It was at first contended by counsel for the Commissioner that 
the power of refusal extended to such a case as the present but 
being pressed by the words of section 7 of the Railways Act not- 
withstanding anything in any other enactment for the time 
being in force ” and by the consideration that such a contention 
if upheld would give to the Commissioner, under section 394 (£), 
the power, if he thought fit, to prohibit the working of the 
Railway in parts of the city, he modified and reduced the argu- 
ment to this, that although by reason of the terms of section 7 
of the Railways Act the Commissioner could not prohibit the use 
of any premises, the use of which was authorised by the terms 
of section 7 } yet he still had reserved to him under section 394 
(1) {d) a power of regulating the method in which the Railway 
Company should store timber upon its premises even though 
such storing was authorised by section 7 (1) (/) ; and authorities 
were cited to the Court in support of the general proposition 
that an implied repeal of one Act by a later Act will not be 


M (1903) 28 Bmp, 25$ : 5 Bom. L, B* 3001, 
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inferred if it is possible even partially to harmonise the provi- 
sions of the two ^.cts* While we recognise this as a general 
rule of construction/ we do not think that there is any scope for 
its application in the present case ; in the first place, it would 
involve an almost complete rewriting of section 394, part of it 
being left to stand, another part being restricted without any 
precise guidance as to the limits of the restriction and yet 
another part being altogether deleted. It seems to us very 
doubtful whether such a recasting of the section would be war- 
ranted by any recognised principles of constiuction. In the 
second place we have not only the provision that the words of 
section 7 shall be read notwithstanding anything in any other 
enactment for the time being in force, but we have an express 
declaration in subjection (2) o£ the authority which shall have 
control of the Railway administration in the exercise of its powers 
under sub-section (1), That authority is the Governor General 
in Oouncil and not the Municipal Commissioner. 

The provisions of the Railways Act to which we have referred 
provide, we think, for an undivided and exclusive control of 
Railway administrations by the Supreme Government 

Considerations of convon iff jb and the safety of the public and 
security of property have been pressed upon us in argument. But 
we do not think there is any practical force in any of these 
suggestions, for, if the Municipal Commissioner is really of 
opinion that the Railway Company is exercising its statutory 
powers in a manner inconsistent with the health of the inhabitants 
of Bombay or the safety of property therein, it is always open to 
Mm to make a representation to that effect to the Governor 
General in Council in order that the state of affairs complained of 
may be inquired into and if necessary remedied by the proper 
authority. 

Fotr these reasons we answer the second question in the affirm- 
ative and we return the case to the Presidency Magistrate to 
be disposed of in accordance with this finding. 
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APPELLATE CIVIL. 

Before Mr, Justice Ohandavarhar and Mr . Justice Keaton, 

MUGAFJPA OUANBASAFPA B AW AD AT IT (original Plaintiff), 
Appellant, v. MAHAMADBAHBB valad IMAHSABEB (original 
Defendant), Besfondent.^ 

Decree— E mention of decree— Decree for tent — Suit for redemption — Talcing 
of accounts under the Dehhhan Agriculturists Belief Act {XVII of 1879 ) — 
Me&ult of account showing that mortgagee overpaid himself from rents and 
profits — Mortgagee's right to execute decree for rent 

In virtue of a deeiee £01 four years’ lent, passed at a time when the provisions 
of the Dokkhan Agriculturists’ Belief Act did not apply, the plaintiff (mortga- 
gee) became entitled to recover a certain sum fiom the defendant (mortgagor). 
After the introduction of the Dekkhan Agncultiuists’ Belief Act, the lattei sued 
the Corner for redemption of the mortgage of the land in respect of which the 
icnt-note sued on had been passed , on taking accounts in the way directed by 
the A< t, it was found that the plaintiff as moitgagee had overpaid himself from 
the rents and profits of the land. The plaintiff thereafter appl Led to execute 
his decree foi lent. Both the lower Courts dismissed the application on the 
giound that the plaintiff had alieady recovered more than was due to him as 
mortgagee fiom the rents and profits of the land. On appeal 

IMd, that the rent decree must be executed as it stood, having regard to the 
fact that the provisions of the Dekkhan Agriculturists’ Belief Act did not 
apply when it was passed, and that the accounts which were taken for the 
pm poses of the subsequent decree were taken for a special purpose- that is, for 
enabling the defendant to redeem on favourable terms, and did not entitle him 
to recover anything from the plaintiff by way of set-off. 

Second appeal from the decision of T. D. Dry, District Judge 
of DMrwdr, confirming the order passed by G. N. Kelkar, Joint 
Subordinate Judge at DMrw&r. 

Proceedings in execution. 

The defendant mortgaged certain land with the plaintiff on 
the 25th September 1892 with possession. On the same day, 
the defendant passed a rent-note in respect of the land in favour 
of the plaintiff and the defendant entered on the land as 
plaintiff's tenant. 

In 1904, the plaintiff sued the defendant on the rent-note to 
recover from him four years' rent (1899 to 1903), and obtained 


* Second Appeal No. 472 of 1908, 
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a decree for Rs. 1,378-4-1. At the date of the decree,, the 
provisions of tho Dekkhan Agriculturists 5 Relief Act did not 
apply. 

The provisions of the Dekkhan Agriculturists 5 Relief Act 
were made applicable to the district in 1905, 

The defendant sued in 1906 for redemption of the mortgage* 
In the course of the suit accounts were taken of the dealings in 
the way provided for by the Act, and they showed that not only 
had the mortgage been satisfied by February 1898 but that the 
mortgagee had received over Rs, 900 in excess. 

The plaintiff then applied to execute the decree for rent. 

The Subordinate Judge rejected the application on the follow* 
ing grounds : — 

“ Tho original mortgage-debt has been more than satisfied by the usufruct of 
the mortgaged lands, and the moitgagee has already received neaily Rs. 950 in 
excess of what was due to him under the moitgage. This complete satisfaction 
of the mortgage-debt took place befote April 1898. This decree is for the four 
years’ rent subsequent to April 1898. The account taken in Suit No. 114 of 
1906 shows that after Februaiy 1898 nothing was due to the mortgagee under 
his mortgage, and that since then he has enjoyed the profits for nothing 
Under these circumstances I think the decree-holder cannot bo allowed to 
execute this decree. If the Couit allowed him to execute this deoiee, it would 
be helping him to get money to which he is not entitled after the complete 
satisfaction and discharge of the mortgage-debt. This would be going against 
the spirit of the Dekkhan Agriculturists 5 Relief Act Theie is no question of 
going behind the Court’s deciee or of disturbing any jural relations. The 
question is “ whether the Court can lend its assistance to one seeking to make 
an undue gain and to cause undue loss to another 55 * I think the Court cannot 
do this. 

This decree was confirmed by the District Judge, 

The plaintiff appealed to the High Court. 

Jayahar, with K, IL Kelhar , for the appellant,— The lower 
Court has misconceived the question ; it is whether the first 
decree, being a subsisting decree, is capable of execution 
or not. The question that at the date of that decree, viz., 8th 
July 1905, Rs. 1,378-4-1 were due is res judicata in the execution 
proceedings, the defendants are estopped from questioning this 
finding in execution proceedings. The execution proceedings are 
only a carrying out of the decree and the only question which 
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the Court can go Into in execution proceedings is the question o£ 
the satisfaction of the decree under section 258, old Civil 
Procedure Code, and Order 21, rule 2, new Civil Procedure Code. 
But the Court has not proceeded under this section, since this 
is not a case of subsequent payment or satisfaction of the decree. 
Here the defendants want to counteract the finding in the first 
decree that Rs, 1,378-4-1, was due, by pleading against it, in 
execution proceedings, the finding in the redemption suit that 
nothing was due from defendant at the date of the first decree 
and that the defendants had paid Us. 950 more than was due* 
This cannot be allowed to be done in execution proceedings. 

We say this case has nothing to do with the Dekkhan 
Agriculturists* Relief Act, since the first decree was passed before 
the introduction of that Act. The Act cannot be constiued 
retrospectively: see Ft itwahibi v. OanesW. The amount of 
Rs. 950, found as overpaid, is arrived at by taking accounts 
on the footing of the Dekkhan Agriculturists* Relief Act. 

But assuming that the Dekkhan Agriculturists* Relief Act 
applied, there is nothing in that Act enabling the Courts to 
depart from the ordinary rule of practice that the Court 
executing the decree has no power to vary the decree : see 
Ramehandra v. Kondaji ® and the cases cited there. The 
sections of the Act which are most favourable to such a case are 
sections 12 and 13 but even these sections, it has been held, 
cannot apply to decrees passed previously : see Goverdlmi v. Yestt 
Mm Anaji and Apaji v. Aimaram® j Tatya VUhoji v. Bapu 
BalajiW ; NaAn v. Raglm^K 

As for the second part of the finding in the redemption suit 
that Rs. 950 were over-paid, I submit, assuming that the 
Dekkhan Agriculturists* Relief Act governed this ease, there is 
nothing in the Act to allow defendants to claim a set-off of an 
amount found as owing to them at the foot of an account taken 
on the basis provided by the Act, The Act being a special piece 
0 f legislation passed for a particular object cannot be so construed 
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as to cover purposes which, were never contemplated : see e>g. } 19Q ^ 

Jcmoji v. Janoji® where even a refund was disallowed, Mugappa 

The first decree was never mentioned or referred to in the Ma^amad- 

SAHEB. 

redemption litigation in 1906 : see e.g , the plaint in that suit. 

It was not taken into account in the latter suit, the question of 
the first decree was expressly left open in the redemption 
judgment : see the judgment. 

D. A. Khan for the respondent. — The first decree has been 
paid off. That is the finding in the second decree, which must 
he accepted, though the Court has not made an actual order 
for payment of the amount found to be over-paid. The Court 
could not make such an order in that suit. 

The defendant could have brought a suit to recover the 
amount over-paid under the Dekkhan Agriculturists' Relief Act: 
see Williams v. Davies®. If undue influence, or wrong 
advantage or any other equitable defence is proved, the Court 
sets aside the transaction, I ask the Court to act on the same 
principles here : see Janoji v Janoji® ; Sheo Sarcm Singh v. Mohalit 
Penhacl Shah® ; Ramchandra Bala Sathe v. Jonardan Jpaji 

Chandavarrar, J. : — We must set aside the decree of the 
lower Court and allow the execution in this matter to proceed. 

The decree for rent, it is admitted, remains unexecuted. But 
what is relied upon for the respondent is that, according to a 
subsequent decree for redemption, a certain amount over and 
above that due to him as mortgagee was appropriated by the 
appellant, during the time that he was in possession of the 
property as mortgagee. That amount is adjudged to have been 
so appropriated upon account taken under the Dekkhan Agricul- 
turists' Relief Act. It is conceded that the Act did not apply at 
the time the decree for rent was obtained. That decree gave a 
right to the appellant to recover a certain amount from the 
respondent. The fact that in a subsequent decree passed under 
the Dekkhan Agriculturists' Relief Act, it was found upon taking 
accounts in the way directed by the Act that the appellant as 

(D (1882) 7 Bom 185. (3) (1882) 7 Bom. 185, 

m (1829) 2 Sim. 461. (4) (1905) 32 Cal. 576. 
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mortgagee had over-paid himself from the rents and profits cannot 
affect the right he had acquired under the previous decree which 
stands in all its force. The Dekkhan Agriculturists' Relief Act 
nowhere provides that where* upon an account taken under it* 
it Is found that a mortgagee in receipt of rents and profits has 
overpaid himself* the overpaid amount becomes a debt due from 
him to the mortgagor and that the latter becomes entitled to 
recover it from the mortgagee. As was held in RameJiandra 
Bala Sathe v. Janarclan Jpaji®, a mortgagor under such 
circumstances is only enabled by the Act to redeem his mortgaged 
property on favourable terms upon an account taken in the 
special mode directed by the Act ; but the Act does not entitle 
the mortgagor to claim the payment from the mortgagee of any 
amount received fiom the property over and above the amount 
due on the mortgage on the footing of the account so taken. If 
that is so* the set-off allowed by the lower Court is plainly 
contrary to law. 

The rent decree must be executed as it stands* having regard 
to the fact that the pi o visions of the Act do not apply to it, and 
that the accounts which wore taken for the purposes of the 
subsequent decree v ere taken for a special purpose — that is, for 
enabling the respondent to redeem on favourable terms* not for 
entitling him to recover anything from the appellant. 

The decree of the lower Court is reversed and the Darkhast is 
remanded to the Subordinate J udge to be executed according to 
law. 

Costs up to this throughout upon the respondent. 

Costs incurred hereafter to abide the result. 

Heaton* J. -I have very great sympathy with the decision 
which has been arrived at by both the lower Courts ; and 1 have 
no doubt that our decision will be received by them with consi- 
derable surprise and will be regarded as militating against the 
intention of the Dekkhan Agriculturists' Relief Act. But, after 
all, we have to administer the law as it is, not as we think it 
ought to be. And although, both the lower Courts have regarded 

, W (1889) 14 Bom. 19. 



YOL. XXXIVJ 


BOMBAY SERIES, 


265 


the claim which the decree-holder has made in execution of his 
decree with some thing almost amounting to amazement, and as 
something, which if allowed, would be grossly unfair ; yet it is to 
be remembered that the decree for redemption has only been 
made by setting aside the terms of the mortgage, that is, by 
setting aside the contract between the parties, which the 
Dekkhan Agriculturists* Belief Act allows the Judge to do 
and by then proceeding to take an account in which only a 
moderate rate of interest is allowed* If the mortgage 
contract had been allowed to proceed, unaffected by the provi« 
sions of the Dekkhan Agriculturists* Relief Act, the mortgagee 
would still be entitled to the possession of {the land, would be 
entitled to the annual profits, and would so remain for something 
like ten years more. And, therefore, although it is pointed out 
very clearly and emphatically that the mortgagee has received 
considerable sums in excess of what after the account was taken 
under the Act, was found due to him, yet it must be remembered, 
that all that he has received, and also all that he claims under 
this decree which he now seeks to execute would be due to him 
but for the operation of the Dekkhan Agriculturists* Relief Act, 
and even after he has executed the decree, the mortgagee will have 
obtained far less than he would have received if the contract 
between the parties had been allowed to proceed. This may be an 
example of the great need that the Court should be allowed to 
break contracts of this kind and re-settle the relations between 
the parties on a fair basis. But it seems to me that there is 
nothing that can be described as unjust or unfair in allowing a 
creditor to receive that which the law entitles him to receive 
and permits him to receive. Until the Dekkhan Agriculturists* 
Relief Act was introduced into the Dk&rwar District, the 
mortgagee in this case was entitled to the rent fixed by the 
rent-note, and he was entitled to that for the years for 
which he obtained the decree for it. That decree was perfect- 
ly right as the law then stood. It has never been set aside, and 
it seems to me that we are bound to let that decree be executed 
whatever our opinions may be as to whether the decree-holder is 
fairly entitled to the rent or] not. We are bound to let that 
decree be e&eented unless it can be shown that in law, or for 
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some reason or another recognised by the law* it ought not to be 
executed. It is one of the first principles of our law* that when a 
decree is made* that decree* unless set aside by a Court of compe- 
tent jurisdiction* is a good decree and the holder of it can enforce 
execution of it until it becomes time-barred. Therefore this 
decree must be executed unless it has been satisfied, and nobody 
contends that it has* or unless there is some set off which can be 
placed against it* Nobody can make out anything in the nature 
of a legal set off* ; or that there is any money due by the mortga- 
gee to the mortgagor which the latter is entitled to say must be 
regarded as payment of the decree in whole or in part ; because 
although in the redemption suit* it was found that under the 
method of taking accounts peculiar to the Dekkhan Agricul- 
turists* Relief Act the mortgagee's debt was more than paid off* 
yet the mortgagor has not obtained a decree on the excess pay- 
ments and therefore they cannot be pointed to as monies due 
from the mortgagee to the mortgagor* Therefore* as the decree 
is still in force and has not been paid and there is nothing which 
can be pointed to as a set-off in law against what is due under 
that decree* it seems to me that it must be allowed to be 
enforced* 

This re.sult is not more peculiar than that which was arrived 
at recently in England in the ease of Boulton v. Adjustable Cover 
and Boiler Block Company^. In that case it was held that a decree 
obtained must be enforced though after events showed that no 
such decree would have been made had the true circumstances been 
known. Here we have a decree perfectly lawful and good and 
not based on any misconception of fact* but it is proposed to 
forbid its execution on account of a change in the law made after 
the decree was obtained* which change does not either directly or 
by implication affect the decree. That change in the law cannot 
be permitted to annul the decree* 


Decree reversed, 
R» R# 
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Before Sir Basil Scott , Kt, Chief Justice , and Mr, Justice Batchelor ♦ 

BHIMBAI JAMALBHOY (obkhnal Flai ntxee 1), Applicant, v. HABIAM 
BINTE ABDTJL BASOOL and othees (oeiginal Dependants), 
Opponents Nos 1, 4 to 9 and UJ 

Aden Act (II of 186$, sections 8 and HAD— Court-fees Act (VII of 1870), 
section 7, sub-section 4, clauses (c) and (d) — Suits Valuation Act (VII of 
18S7), section 8 — Civil Procedure Code (Act XIV of 1882), section 551 — Civil 
Procedure Code (Act V of 1908), section 115 — Valuation foi the purposes 
of Court fees and jurisdiction — Suit for declaration and injunction — J Rejec- 
tion of plaint as not properly stamped — Appeal — Application to state a 
case to High Court — Summary dismissal of appeal — Application for 
revision— Jurisdiction, 

The plaintiff brought a suit in the Court of the Assistant Besident at Aden 
for a declaiation of heirship and an injunction luth reference to certain 
property of the value of upwards Bs. 50,000. The claim being for declaration 
.and injunction was, under the provisions of the Court-fees Act (YJI of 1870), 


# Application No. 8 of 1909 under extraordinary jurisdiction, 

(1) Sections 8 and 15 of the Aden Act (II of 1864) are as follows : — 

8, No appeal shall lie from any decision or order of the Resident given or made 
by him, whether in the exercise of his original junsdie tion, or in the exercise of his 
juri diction as a Court of Appeal or of lovision ; hut if in the trial of any suit in 
which the claim estimated as aforesaid shall not exceed one thousand mpees in value, 
any question of law or of usage having the force of law or of the construction of a 
document affecting the merits of the decision shall arise, on which the Besident shall 
entertain doubts, the Besident may, either of his own motion, or on the application 
of any of the parties to the suit, draw up a statement of the case and submit it, with 
his own opinion, for the decision of the High Court of Judicature at Bombay. 

And if in the trial of any suit or the hearing of an appeal in any suit in which 
the claim, estimated as aforesaid, shall exceed one thousand rupees in value, any 
question of fact or of law or of usage having the force of law or of tie construction 
of a document affecting the merits of the decision shall arise, the Besident shall, on 
the application of any of the parties to the suit, or he may of his own motion, draw 
up a statement of the case and submit it with his own opinion for the decision of the 
said High Court. 

35. In the administration of civil justice, the Court of the Resident shall he 
guided hy the spirit and principles of the laws and regulations in force in the 
Presidency of Bombay, and administered in the Courts of that Presidency not 
established by Boyal Charter, and in the High Court in the exercise of its jurisdiction 
as a Court of Appeal from those Courts, 
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section 7, sub-section 4, clauses (<?) and (d) valued by tlie plaintiff at Rs. 130 
upon which the prescribed Court-fee stamp was Bs, 10 only. The Assistant 
Eesident rejected the plaint on the ground that it was not properly stamped. 

Against the order of the Assistant Resident the plaintiff appealed to the 
Resident, at Aden 5 and. on the 23rd September 1908 presented an application 
under section 8 of. the Aden Act (II of 1864) to state a case to the High Court 
upon certain questions specified in the application. The Resident, however, on 
the next day, that is, on the 24th September summarily dismissed the appeal 
under section 551 of the Civil Procedure Code (Act XIV of 1882), The 
judgment dismissing the appeal was read exit to the plaintiff on the 7th October 
following, when she attended the Court. 

The plaintiff, thereupon, preferred an application for revision to the High 
Court praying that the order dismissing the appeal might he quashed and that 
the Resident be required to state a case. 

A question having arisen as to whether the High Court had jurisdiction to 
interfere in revision with any order passed by the Resident in the exercise- of 
his Civil jurisdiction under the Aden Act (II of 1864), , - 

Held, that with regard to questions which might arise regarding cases 'to be 
stated by the Resident for the decision of the High Court under the provi- 
sions of section 8 of the Aden Act' (II of 1864) the Resident's Court is subor- 
dinate to the High Court, 

Under section 15 of the Aden Act (II of 1864) as the Court of the Residents 
is to be guided by the spirit and principle of the laws and regulations in force 
in the Presidency of Bombay and administered in the Courts of that Presidency 
not established by Royal Charter and in the High Court in the exercise of its 
jurisdiction as a Court of Appeal from those Courts, the provisions of the Suits 
Valuation Act (YII of 1887) are 4 the law for the time being for the valuation 
of claims * in the Courts of the Resident of Aden. 

Held , further, that the plaintiff's claim being valued at Rs. 130 according to 
the law for the valuation of claims for the time being in force and according to 
the rulings of the Bombay High Court, it did not fulfil the requirements of 
section 8 of the Aden Act (II of 1864) so as to give the plaintiff a light to- 
demand the statement of the case upon any question of fact or law arising 
in the suit. 

Application under the extraordinary jurisdiction (section 115 
; of the Civil Procedure Code, Act V of 1908} against’ the decision 
ot E, de Brath, Major-General, Political Resident at Aden, 
summarily dismissing an appeal against the order passed^hy 
Major J, R, Carter, Assistant Resident, rejecting a plaint on the 
grpuiKiof the insufficiency of the Court-fees stamp, . : * - 
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One Dad&bhoy Ganibhoy, a resident o£ Aden, died at that 
place in the year 190-4 leaving him surviving a widow Rh i mbai, 
children and grand-children. The deceased was possessed of 
considerable moveable and immoveable property consisting of 
houses, cash, shop-goods, pearls, etc. The Court of the Resident 
at Aden took charge of the said property and realized about 
Rs. 53,000 by its sale. After the sale the heirs of the brothers 
of the deceased claimed a three-fourths share in the proceeds of 
the sale and the Resident's Court proposed to distribute that 
share among the claimants and to give the remaining one-fourth 
share to the widow and the children of the ^deceased. The 
widow, Rhimbai, and the children of the deceased brought a Suit 
No, 176 of 1907 against the claimants of the three-fourths 
share in the Court of the Assistant Resident at Aden for a 
declaration that the plaintiffs were the sole legal heirs of the 
deceased Dadabhoy Ganibhoy and as such entitled to receive the 
whole of the property of the deceased according to their respect- 
ive shares, free from the claims of the defendants. The plaintiffs 
also prayed for an injunction restraining the defendants from 
receiving from the Court any portion of the said estate. The 
claim was valued at Rs. 130 and the plaint was engrossed on a 
Court-fee stamp of Rs. 10. The Assistant Resident found that 
the plaint was insufficiently stamped and gave a month's time 
to the plaintiffs to make up the requisite stamp. The plaintiffs 
having failed to do so, they presented an application praying for 
extension of time and for amendment of the plaint. The 
Assistant Resident refused the application and passed an order 
rejecting the plaint under section 54 of the Civil Procedure Code 
(Act XIV of 1882). 

The plaintiffs preferred an appeal, No. 3 of 1908, against the 
said order to the Court of the Resident and subsequently on the 
23rd September 1908 applied to that Court to refer the case for 
the 'opinion of the High Court at Bombay under section 8 of the 
Aden Act (II of 1864) on the following question : — 

Ik the plaint sufficiently stamped, and, was the order of the Court rejecting 
the plaint under section 54, clause (6) of the Civil Procedure Code without 
making an order, what the requisite stamp should he, legal P 
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— — On the 24b h September 1908 the Resident summarily dismissed 
Shot the appeal under seetion 551 of the Civil Procedure Code, 1882. 
Mabum ^ ie September 1908 the plaintiffs applied to the 

■JSJta. Eesi(lent to be informed as to what became of the appeal and 
they were, in reply, required to attend the Court-house on the 
7th October following in connection with the appeal. On the 
appearance of the plaintiffs in Court on that day, the judgment 
of the Court dismissing the appeal was read and recorded. 

Against the said order dismissing the appeal, Rhimbai 
preferred an application under the extraordinary jurisdiction 
(section 115 of the Civil Procedure Code, Act V of 1908) urging 
inter aim that the Resident erred in law in not referring the case 
for the opinion of the High Court under section 8 of the Aden 
Act (II of 1864), that he acted beyond jurisdiction in passing 
his order without making a reference to the High Court, that 
he failed to exercise a jurisdiction which he ought to have 
exercised and that he acted with material irregularity in the 
exeieise of his jurisdiction. A rule nisi having been issued 
calling on the opponents (defendants) to show cause why the 
decision of the Resident should not be set aside, 

K. JV. Koijaji appeared for the applicant (plaintiff 1) in support 
of the rule. 


Jj. A. b/ia/i appeared for the opponents (defendants) to show 
cause:— We have to urge a preliminary objection. The 
applicant is not entitled to ask this Court to interfere with the 
decision of the Resident in revision because section 115 of the 
Civil Procedure Code, 1908, is not applicable. The Resident’s 
Court at Aden is not subordinate to the High Court. The power 
of superintendence is given to the High Court only in certain 
particulars specified in some sections of the Aden Act. We rely 

2T In 6 ^ lmg ° f th<3 FuI1 Beneh in Kho J' a S7iiv P v. Ilaslum 
Mam Even though appeals lay from the Zanzibar Court 

° the H ’ gh Court = was held that the High Court had no 
iOWurs of revision over the Zanzibar Court. By the Aden Act 
S£ r “ a ^ al a -™<mal application L to 
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[Scott, C, J referred to Maul Karim v The Municipal Officer, 
Aden®, affirmed by the Privy Council in Municipal Officer , Aden 
v* Ismail Haj'ee®. 

In Abdul Karim v. The Municipal Officer , Aden only the power 
of the High Court to remove a suit from the Resident’s Court 
and to try and determine it itself under clause 13 of the Letters 
Patent was declared. It did not declare any revisional powers to 
be in the High Court and the Privy Council merely affirmed the 
decision of the High Court. The fact that the transfer was not 
ordered under section 25 of the Civil Procedure Code, 1882* shows 
that the Residents Court could not be subordinate to the High 
Court. See section 2 of the Civil Procedure Code, 1882, and 
section 3 of the new Code, 1908. 

K> N, Koyaji for the applicant (plaintiff 1) in support of the 
rule : —The Full Bench ruling in Khoja SMvji v. Easham Onlam W 
is in our favour. The judgment of Sir Charles Sargent, C. J., in 
that case shows that it was merely because the High Court of 
Bombay was made by the Zanzibar Order in Council to be only 
an appellate Court to hear appeals in Civil cases from Zanzibar, that 
there was no power of revision in the High Court, In Criminal 
cases the High Court of Bombay is, under section 9 of the Order in 
Council, to be deemed the High Court and not merely an appellate 
Court, and this difference was clearly pointed out by Sir Charles 
Sargent, C. J. Under the Aden Act, the powers of superintendence 
and revision are expressly given to the High Court over the 
Resident's Court at Aden. Besides Zanzibar is not a part of the 
Bombay Presidency, but Aden is, and this circumstance mates the 
Court at Aden subordinate to the Bombay High Court. See 
section 16 of the Letters Patent. 

Abdul Karim v. The Municipal Officer, Aden$\ affirmed by the 
Privy Council in Municipal Officer , Aden v. Ismail Hajee 
establishes the power of the High Court to superintend or revise 
the acts and decisions of the Court at Aden, Superintendence 
and revision are interchangeable terms. Superintendence may 
be more comprehensive than revision but it cannot exclude 

: (i) (1903) 27 Bom* 575. (*> (1905) 30 Bom. 246. 
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1909. ret Lion. Tho ruling in Abdul Kerim v. The Municipal Officer, 
" ebimb« ' Aden W, points cut that superintendence is not only a ministerial 
<f 4 hasp kox but a j ur jj c j a ] p 0Wer , Superintendence implies appellate jurisdic- 
Mabiam y on an d vice versa ; Bt-rlhai KMmji v. B. B. & G. I. B. CoS®. 

Abboi. Section 15 of the Charter Act and section 16 of the Letters 

Patent act and re-act on each other. The decision in GaUncl- 
sundari Bebi v. Jngadamba I>eU ( ® covers esactly a case like 
the present. Section 2 of the Civil Procedure Code, 1882, and 
section 3 of the new Code, 1908, are not meant to give exhaustive 
definition of “ Subordinate Courts/’ The application of section 13 
of the Letters Patent in any case does not mean that section 25 of 
the Code of 1882 or section 24 of the Code of 1908 is necessarily 
inapplicable. Therefore in the present case either section 115 
of the new Code or section 15 of the Charter Act may be applied. 
But apart from all general arguments, it is enough for our 
purpose to confine attention to section 8 of the Aden Act. That 
section makes it imperative for the Resident to refer a case to the 
High Court where the claim exceeds Rs 1,000 in value. This 
circumstance gives the High Court the power to direct the 
Resident at Aden to refer a case to the High Court. The 
Resident may otherwise act capriciously. At any rate for the 
purposes of section S of the Aden Act, section 115 of the new 
Code, 1908, or section 15 of the Charter Act must apply. 

Coming to the merits, the claim here was more than Rs, 1,000 
in value and so the Resident was bound to submit a case for 
the decision of this Court under section 8 of the Aden Act when 
we made an application to him to that effect. 


bha/t for the opponents (defendants) to show cause The 
application for reference to the High Court was made on the 23rd 
September 1908 and it is not shown that the appeal was heard 
on that day. The judgment was written on the 24th September 
and it was pronounced on the 7 th October following. The 
applicant (plaintiff) cannot therefore claim the benefit of section 8 


the Aden Act which requires the application for reference to 
“in the trial of any suit or the hearing of an appeal/’ 
the claim does not exceed Rs. 1,000 in value. The 

(1903) 27 Bom. 675. (1871) 8 Bom. H. C. R, (0. 0, J.) 59. 

(1870) 6 Ben. L. E. 168 at p. 170. > ? $ a 
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Aden Act requires the claim to be "estimated accorling to any 
law for the valuation of claims for the time being in force,” and 
the Court-fees Act and the Suits Valuation Act lay down the 
law for the valuation of claims at the present day. The present 
claim being for declaration and injunction, the value of the claim 
for the purposes of Court-fees is that mentioned in the plaint, 
which is Rs. 130, and the same is the value of the claim under 
section 8 of the Suits Valuation Act for the purpose of juris- 
diction. Under section 15 of the Aden Act the Court of the 
Resident at Aden is to be guided by the spirit and principle of 
the laws and regulations in force in the Presidency of Bombay 
and administered in the Courts of that Presidency not established 
by Royal Charter and in the High Court in the exercise of its 
jurisdiction as a Court of Appeal from those Courts. Hence the 
valuation prescribed by the aforesaid Acts must be taken to be 
the valuation for the purposes of section 8 of the Aden Act. As 
the claim did not exceed Rs. 1,000 according to such valuation, 
the Resident was not bound to submit the ease to this Court. 

Koyajh in reply ' The words “ in the trial of any suit or the 
hearing of an appeal ” in section 8 of the Aden Act mean during 
the trial of any suit or during the heaving of an appeal and not 
at the hearing of a suit or appeal. 

The claim is to be estimated according to the law for the 
valuation of claims and not of suits. -The words in sections 5 — 8 
of the Aden Act clearly imply a distinction between suits and 
claims therein ; otherwise the wording would have been, in any 
suit estimated according to the law for the valuation of suits for 
the time being in force. The sections of the Aden Act are to be 
construed in the same way as section 596 of the Civil Procedure 
Code, 1882, corresponding with section 110 of the new Code, 
1908. The right of appeal depends on the real value and not 
the value fixed for the purposes of Court-fees : Mohm Jail 
Soohnl v. Bebee Boss®, Baboo Jekraj Boy v. Kanhya Singh®, 
P ichayee v. Sivagami Bari Mohan v. Surendra Bar am Smgh (*), 
Mussl AUman v. Musst Hasiba®. The Suits Valuation Act 

(l) (1860) 7 Moo. I. A. 428 ( 3 ) (3891) 15 Mad. 237. 

<») (1874) L. R. 1 1. A. 317. (4) (1903) 31 Cal. 301, 

(S) (1897) 1 Cal V. |T. RXXXXIII, 


3909. 


Rhimrai 

Jamalbhoy 

©. 

Maui am 
Binte 
Abdul. 





THE INDIAN DAW REPORTS. [YOL. XXXIV, 


2,74 

f 

1809. determines the values of suits and not claims and it is for the 

Bhimui purposes of jurisdiction of the Courts in which suits have to be 
fisfAKBsoY filed and not for purposes of appeals. According to the law for 

Mabiam the valuation of claims, they are to he valued according to the 

£ ISJDS J 

Amvu market; price* The provisions of section 40 of the Punjab Courts 
Act, 1884, are similar to those of section 8 of the Suits Valuation 
Act and it has been laid down by a Full Bench in Civil 
Judgment No. 24 of the Punjab Records for 19 o3 that the 
value of the claim under that section for purposes of appeal 
was not the same as under Suits Valuation Act 

Section 15 of the Aden Act need not be invoked as the 
Court-fees Act and the Suits Valuation Act are actully in force 
in Aden inasmuch as those Acts extend to the whole of British 
India* But we submit that those Acts have nothing to do with 
the question of valuation of claims under section 8 of the Aden 
Act. 

Our grievance is that our plaint was rejected on the ground 
that it was insufficiently stamped because wc valued the claim at 
Rs. 130 and not at Rs. 53,000 for the purposes of Comt-fees. 
We contend that this is contrary to the rulings of this Court. 
Manohar Ganesh v. Bami Ramdiaumclas^, Saulmsingjv v. 
Gcmpatung)%^ } Pa) vatbbtu v, Vis/muutth®, VacJiham v Fachkam^\ 
For the purposes of the Court-fees we gave the correct valuation 
at Rs. 130 accoiding to the said rulings, but for purposes of 
jurisdiction the value was Rs. 53,000. But when come up here in 
revision we are met with the contention that the value of the 
claim is Rs. 130. Thus we get no relief. 

Scott, C. J This is an application by the plaintiff in a suit 
filed in the Court of the Resident at Aden that an order dismissing 
an appeal in the suit under section 551 of the Civil Procedure 
Code may be quashed and that the Resident may be required to 
state a case upon certain questions specified in an application^ 
$atecl the 23rd of September 1908, made the day before he 

- 'delivered judgment in the appeal, it being contended that the 

/ - i > i 1 

i$|;j 219. (3) (1904) 29 Bom. 207. 

J:|j ,(*> (18^117 'Bom. 60. ; >> (4) (1908) 88 Bern. 807. 
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obligation to state such a case was imposed upon him by the 
provisions of section 8 of the Aden Act II of 1864* 

A preliminary objection was taken on behalf of the opponents 
that this Court has no jurisdiction to interfere in revision with 
any order passed by the Resident in the exercise of his civil 
jurisdiction under the Aden Act, on the ground that the Resident 
being only subject to the High Court ot Bombay in certain 
specified particulars under the Act with regard to civil juris- 
diction his Court could not be said to be a Court Subordinate 
to the High Court within the meaning of section 115 of the 
Ci\il Procedure Code. 


m 


Bhimbai 

JAMAOHOX 

Mabiam 
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Now with regard to questions which should be stated by the 
Resident for the decision of the High Court under the provisions 
of section 8 of the Aden Act there can, we think, be no question 
that the Resident's Court is Subordinate to the High Court, for 
the Resident is, after the decision of the High Court given upon 
the questions submitted by him under that section, bound to 
pass a decree and to dispose of the case conformably to the 
decision of the High Court. We think, therefoie, that with 
regard to such questions, this Court has the power of revision 
under section 115 of the Code m order that the Resident may 
not refuse to exercise the jurisdiction given to him by that 
section and may not act with material irregularity in the exercise 
of such jurisdiction without the power of the superintending 
Court to interfere. We, therefore, decide the preliminary 
objection against the opponents. 

The next question is whether the Resident has refused to 
exercise the jurisdiction vested in him under section 8 or has 
acted with material irregularity in the exercise of such juris- 
diction. 

It appears that on the 14th of August 1908, a petition of appeal 
was presented to him from the decision of his Assistant Resident, 
Major Carter, in Suit No. 176 of 1907, rejecting the plaint 
on the ground that it was not properly stamped. The petition of 
appeal* according to the practice in Aden, where Pleaders are 
not usually heard, stated the arguments of the appellants and 
referred to the authorities on which they relied and nothing 
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more was heard of the appeal until an application, made to the 
Resident on the 28th of September 1908, requesting that the ap- 
plicant might be informed as to what had become of the appeal, 
received on the 30th of September, a response requiring the 
appellants to attend the Court-house on the 7th of October in 
connection with the appeal. Prior to the application of the 28th 
of September, namely, on the 23rd of September, the appellants 
had applied under section 8 of the Aden Act for reference of the 
following questions in the above appeal for decision of the High 
Court of Bombay, namely, c< Is the plaint sufficiently stamped, 
and, was the order of the Court rejecting the plaint under 
section 54, clause (b) of the Civil Procedure Code, 1882, without 
making an order, what the requisite stamp should be, legal V } 

On the 7th of October the plaintiff attended at the Court of 
the Resident and a judgment was then read out dismissing the 
appeal under section 551. The judgment is dated 24th of 
September* 

Neither the judgment nor the records of the case indicate that 
the Resident took any notice whatever of the application made 
on the 23rd of September that a case .should be stated under 
section 8. 


The question is, whether in ignoring that application so far 
as the records of the case indicate, the Resident acted with 
material irregularity in the exercise of his jurisdiction or refused 
to exercise the jurisdiction vested in him by law. 


Now one of the conditions entitling a litigant at Aden to 
demand the statement of a case for the decision of the Hi<di 

o 

Court by the Resident is stated in section 8 to be the trial of 
a suit or the hearing of an appeal in which the claim estimated 
according to any law for the valuation of claims for the time 
being in force shall exceed Rs. 1,000 in value. In the present 
ease the claim of the plaintiff was for a declaration and injunction 
with reference to certain property of a deceased resident in Ad en 


alleged to be of the value of upwards Rs. 50,000 regarding which 
there was a dispute as to whether the plaintiff was entitled to 
the whole or a quarter share, cM ■ i* ' 
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The claim being for declaration and injunction was under 
the provisions of the Court-fees Act, section 7, sub-section (4), 
clauses (c) and (d), valued by the plaintiff at Es. 130, upon 
which the prescribed Court-fee stamp was Rs. 10 only. 

For the purpose of jurisdiction in the Bombay Presidency, the 
Suits Valuation Act VII of 1887, section 8, provides that ‘'where 
in suits other than those referred to in the Court-fees Act, 1870, 
section 7, paragraphs V, VI and IX and paragraph X, clause (d), 
Court-fees are payable ad valorem under the Court-fees Act, 1870, 
the value as determinable for the computation of Court-fees and 
the value for purposes of jurisdiction shall be the s am e.” 

Therefore, as under section 15 of the Aden Act, the Court of 
the Resident is to be guided by the spirit and principle of the 
laws and regulations in force in the Presidency of Bombay and 
administered in the Courts of that Presidency not established 
by Royal Charter and in the High Court in the exercise of its 
jurisdiction as a Court of Appeal from those Courts, we have in 
the provisions of the Suits Valuation Act, to which we have 
referred, ‘ the law for the time being in force for the valuation of 
claims.’ 

Assuming that the plaintiff’s claim has been correctly valued 
under the Court-fees Act, as appears to be the case on a 
consideration of the decisions of this Court reported in Manolar 
Ganesh v. Bawa Ramcharanda^ l \ Sardarsingji v. Ganpahi ngj i 
Parvatibai v. Vishvanaild®, V achhcmi v . FacManiG\ her claim 
estimated according to the law for the valuation of claims for 
the time being in force would be Es, ISO. It is, therefore, 
a claim which does not fulfil the requirements of section 8 of the 
Aden Act so as to give the plaintiff a right to demand the 
statement of the case upon any question of fact or law arising 
in her suit. 

For these reasons we cannot hold that the case calls for any 
interference under section 115 of the Code, and we dismiss the 
application with costs. 

Application dismissed* 

a. b. it. 

;(D (1877) 2 Bom. 219, ( 3 ) (1904) 29 Bom. 207. 

..W- (1892) 17 Bom. 58* (4) (1908) 33 Bom. 307. 
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Before Mr. Justice Ohandavarhar and Mr. Justice Knight* 


PA RAMI kgm RAMAYYA (obiginad Plaintiff), Appellant, v. MAHA- 
DEYI bojc SHANKRAPPA (okiginal Defendant), Respondent.* 

Hindu Law— Maintenance— Maintenance allowed by will of husband to 
wife Un chastity of wife after husband’s death— Maintenance not 
affected 11- idoio Z nchastity— Starving maintenance . 

A Hindu widow was entitled to maintenance at the rate of Rs. 24 a year 
Under her husband’s will. After the husband’s death, the widow led for some 
time au unchaste life and gave birth to a child : but since then she remained 
chaste. She sued to recover maintenance allowed to her under her husband’s 
will. It was contended in reply that the plaintiff, on account of the unchaste 
life which she had' led for some time after her husband’s death, had forfeited 
her right even to bare or starving maintenance. 

Meld, negativing the contentious, that though the annuity was granted by 
the will as “ maintenance ” that word could not he understood as imposing any 
condition or restriction so as to cut down or extinguish the right to Eg. 24 a 
year given by the will. 


I he rule that the will of a Hindu must be construed with due regard to 
Hindn habits and notions applies only where there is ambiguity. Caution must 
he used in applying that rule and it must be adopted only where a suggested 
construction of doubtful language leads to manifest absurdity or hardship. 

Ahe general rule to he gathered from the texts is that a Hindu wife cannot be 
absolutely abandoned by her husband. If she is living an unchaste life, he is 
ound to keep her in the house under restraint and provide her with food and 
raiment just sufficient to support life ; she is not entitled to any other rteht 
If, however, she repents, returns to purity and performs expiatory rights, “she 
becomes entitled to Ml conjugal and social rights, unless her adultery was with 
a man of a lower caste, in which case, after expiation, she can claim no more 
tiiaii bare maintenance and residence. 


Monmima v. Thnannabham ; 
Manjammai®, discussed. 


Vdu v. Gaiuja % ; and Vishnu Skmbhog y. 


Second appeal from the decision 
Judge of Kanara, reversing the decree 
Subordinate Judge of Sirsi. 


of C. 0. Boyd, District 
passed by R. R, Sane, 


^Second Appeal No. 
(i) (1877) 1 Bom. 559. 

<»> (3884)0 Bom.' 


763 of 1908* 

(2) (1882) 7 Bom. 84, 
.108, 



YOU XXXIV.] BOMBAY SERIES, 

Suit to recover maintenance. 

The plaintiff, Parami, was the widow of one Ramayya who 
died in 1890. Ramayya had a daughter Mahadevi (defendant) 
by his first and predeceased wife. 

Previous to his deaths Ramayya had made a will whereby he 
left the whole of his property to his daughter Mahadevi, and 
provided for maintenance at the rate of Rs. 24 a year for his 
wife, Parami. The provision as to maintenance ran as follows : — 

“ ® u t if the said Parami and Timappa Hegadi (the executor) should not pull 
on harmoniously, then, from the date on which the difference arises, the said 
Timappa Hegadi or the Mane Aliya f who may take possession of the 
property according to this will should go on paying to her, only as long as she 
lives, maintenance at the rate of Es. 24 per annum on the responsibility of 
my property.’’ 

It appeared that after Ramayya ; s death, Parami had led 
an unchaste life and had a son bom of her. But she soon 
returned to a chaste life which she had maintained upwards of 
eight years before suit. 

In 1906* Parami sued to recover the arrears of six years' main- 
tenance before suit. 

The defendant contended that the plaintiff was disentitled to 
maintenance on account of the unchaste life she had led. 

The Subordinate Judge examined the Hindu Law texts hearing 
upon the subject: and arrived at the conclusion that there was 
nothing in Hindu Law to deny to a widow even starving main- 
tenance on the ground of her past unchastity. Upon her right 
to receive the maintenance under the will, he remarked as 
follows 

Even apart from these considerations there is another strong reason to hold 
that the plaintiff is entitled to get the said allowance from defendants. The 
plaintiff’s husband’s will (exhibit 15), under which the defendants hold his 
property, contains an express direction, that the defendants should maintain 
plaintiff, or in case of disagreement, should annually pay her Es. 24 as a 
separate allowance. It is not stated in the will that the {allowance should be 
payable to plaintiff so long as she would remain chaste. Plaintiff’s chastity was 
not made a condition precedent to her getting the allowance. In the absence 


1“ A son-iudaW who makes his home in his fatherdlidaW’s house. 


m 
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of any express dneetion to that effect in the will, I do not think that the 
plaintiff has forfeited her right to the allowance, which to all intents and 
purposes is like an annuity for Me. The defendants are bound to respect tho 
wishes of tho testator 

On appeal, this decree was reversed by the District J udge on 
considerations which he expressed as follows — 

The learned Suboidunto Judge has written an interesting and eaieful 
judgment But, when all is siid, it simply amounts to this that he prefeis 
the dicta ia Kmclasami Murugammzl (19 Mad 6) and Boma Nafk v. 
Bajonimoni (17 Cal 674), to the definite pronouncements of the Bombay 
High Court m Valu v. Ganga (7 Bom. 84-) and Vishnu v Manjamma (9 Bom. 
108) I do not think that such a coiuse is open to ns. We aie bound to 
follow the decisions of oui own High Couit, even if the othei High Courts 
disapprove of those decisions. I aim e at this conclusion with regret, as the 
maintenance sought is only a pittance of Bs 2 a month and defendants aie 
duel m refusing it 

It is urged foi plaintiff that no Hindu Law need be applied, as in this case 
the annuity of Es. 21 a }ear was left to the widow as a legacy and defendant 
1, her daughter, the lesiduaiy legitee, wis bound to gn e effect to it under the 
common law. There would be force in this aigument if the will did not clearly 
state that the annuity should be paid to pLuntiff as maintenance allowance, 
But as it was oidered to be paid on that account, the fact that it was 
bequeathed (instead of being given in some other way) doe* not seem to 
absolve plaintiff from the duty of fulfilling such conditions as a Hindu widow 
drawing maintenance allowance must fulfil And one of these conditions is 
chastity. It can hardly be supposed that the testator intended to free his 
widow from this duty. 

I wish it could be held otherwise. But it is useless to wasto time in be- 
wailing the severity of the Hindu Law as interpreted by authority. 

The plaintiff appealed to the High Court. 

Nilhaiith A tmai am, for the appellant. 

Dalvi , for the respondent. 

C&andavarkak, J, :-—This second appeal arises out of a suit 
fappiugbt by the appellant to recover arrears of maintenance from 
< ^respondents. Both the Courts below have found that the 
! husband Ramayya died in February 1890, devising 

/all Ms property by a will to the respondents. The will contains 
1 the respondents should maintain the appellant 




VOL. XXXIV'.] BOMBAY SERIES. *83 

in case she lived with them, but that, if owing to disagreement 1909 « 

she lived apart they should give her Rs. 24 a year for her Pabami 

maintenance. Mahadbw. 


It is also found by the lower Courts that after the husband’s 
death the appellant led for some time an unchaste life and gave 
birth to a child ; but that since then she has been chaste. 

Upon these facts the respondents contended in the Court of 
first instance that, on account of the unchaste life which the 
appellant had led for some time after her husband’s death, she 
had forfeited her right even to bare or starving maintenance. 
In support of that contention they relied on two decisions of 
this Court — Vain v. Ganga W and Vishnu v, ManjammaS 2) 

In an able judgment, which is to be commended for a careful 
collation and examination of original texts, the learned 
Subordinate Judge (Mr. ft. R. Sane) held that these decisions 
were not applicable to the present case, first, because, “the rule 
there laid down seems to have been based on certain passages 
from the Mitakshara and the Mayukha, which refer to the 
maintenance either of the wives of disqualified heirs or of the 
widows of deceased coparceners ; ” and, secondly, because, “ it 
did not clearly appear from the reports that the attention of 
the learned Judges, who were parties to the decisions in question, 
was drawn to some verses from the Smrifci of Yajnyavalkya and 
Vijnaneshwara’s commentary thereon, relating to the treatment 
to be given to degraded persons or outcastes in general.” On 
the strength of these verses, cited in his judgment, and also of 
the provision in the will, the Subordinate Judge held that the 
appellant was entitled to “ bare ” maintenance and awarded 
the claim. 

On appeal by the respondents, the District Judge of Kanara 
held that, whether the decisions of this Court in Valu v, Ganga 0) 
and Vishnu Shambhog v. Manjamma were right or not according 
to the texts of Hindu Law, they were binding all the same on the 
subordinate Courts. As to the provision in the will, he held 
that tjtm annuity of Rs. 24 a year, having been given to the 



W (1882) 7 Bom 


(2) (1884) 9 Bom. 108, 
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widow in express terms a as maintenance allowance ", must be 
presumed to have been intended by the testator to be subject 
to the condition that the appellant should lead a chaste life. 
Accordingly, the District Judge reversed the Subordinate Judge's 
decree and dismissed the suit. 

On second appeal it is argued that the texts, on which the 
learned Subordinate Judge has relied in his judgment apply to 
the facts of this case, and that the rule to be gathered from 
those texts is that a Hindu widow, who has at one time led an 
unchaste life, is entitled at least to starving or bare mainten* 
ance, if she has subsequently returned to a life of chastity. 

The first set of texts W noticed by the Subordinate Judge 
occurs in Yajnyavalkya in the chapter on “ marriage v in the 
section which treats of i( Rituals.'* The first text, verse No. 70, 
relates to an adulterous wife, and, as correctly translated by 
the Subordinate Judge, it runs as follows; “ She is to be 
allowed to live (by the husband in his own house), deprived of 
her rights, poorly dressed, fed with a view to sustain life only, 
dishonoured, sleeping on the ground." This obviously relates 
to a wife, who is leading a life of unchastity, is unrepentant, 
and is not pmified by means of expiatory rites. In the case of 
one so purified, the general rule is that she is restored to all 
conjugal and social rights. As Apararka I (2) puts it, a she, who 
has performed expiatory rites, becomes fit for conjugal and social 
association." And ior that proposition he cites Manu, who says 
that a a wife, who has become purified after degradation, shall not 
be censured." This also follows from the next but one verse of 
Yajnyavalkya^ and the explanation given of it by the Mitak- 
shara. There the Mitakshara explains that only a certain class 
of degraded women must be u abandoned "--viz,, a woman who has 
committed adultery with a man of a lower caste, and a woman 
who has committed any of the sins regarded as deadly by the 
Bhmitm* The Mitakshara also explains that even in the case 
of such women, ** abandonment " {tyaga) does not mean entirely 

I $} Verses 70 and 72 ;~~The Mitakshara : (Moghe's 3rd. Edition, page 18). 

' ® (Apararka ; Anandashrama Series, Vol, I, page 98). 

Terse Ho, ® * The Mitakshara (Moghe’s 3rd Edition, page 18). * , x 
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forsaking and throwing them upon the world* helpless and 
hopeless. It means abandonment only “for the purposes of 
conjugal rights and religious ceremonies”. That is* such women 
must be treated in the same way as women leading an unchaste 
life* They must be kept apart in the house and given just 
enough food and clothing to keep body and soul together, but 
all other relations of husband and wife must cease. The same 
view is taken by Nilakantha in his PragasehiMa Mayuhha^ . 
Referring to a test in the Chatur Vimshali Smriti * which provides 
that “there should be no abandonment of any woman except in 
the ease of such sins as the murder of a Brahmin and the like ” 
he explains that even in such cases, a woman should be made 
to do penance in the house, Madhavacharya in his Farasfoara 
D&arma SamMa explains the law to the same effect (Sanskrit 
Bombay Series Edition* page 352* Yol II* part I). 

The general rule to be gathered from these is that a Hindu 
wife cannot be absolutely abandoned by her husband. If she is 
living an unchaste life, he is bound to keep her in the house 
under restraint and provide her with food and raiment just 
sufficient to support life ; she is not entitled to any other right. 
If* however, she repents, returns to purity and performs expiatory 
rites* she becomes entitled to all conjugal and social rights* unless 
her adultery was with a man of a lower caste, in which case, 
after expiation, she can claim no more than bare maintenance 
and residence. 

The next set of texts of Yajnyavalkva® noticed by the Sub- 
ordinate Judge occurs in the Section on iC Penances/’ 

In that section Yajnyavalkya first deals with the question of 
expiatory rites which a degraded man has to perform before he 
can be restored to his caste. Then in verse 297 he deals with the 
case of a “ degraded woman/* He says that the same expiatory 


0) *rs 1 
mm a 

[PrayascMtta Mayukha * Benares Edition, page 91]. 

{2} The Mitaksiiara s Yeises 297 and 298 ; (Moghe’s 3rd Edition, page 4 $%)* 
B 2(M*0 — 6 
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rites that are prescribed for degraded men are ordained in the 
case of degraded women too, with this difference, however, that 
in the case of such women, even after their purification by means 
of expiatory ntes, they do not become entitled to restoration 
of the conjugal and social rights which they had before degrada- 
tion but they must be allowed to live f£ near n the house, 
provided with bare food and scanty clothing just to keep body 
and soul together, and they must be guarded. Literally inter- 
preted, this would seem to apply to all degraded women, who 
have undergone purification. But Vijnaneshvara points out, in 
his remark introducing the next verse of Yajnyavalkya, that it 
applies only to a particular class of women, that is, to those 
whose degradation was caused by one of the sins considered 
deadly. It is such women only who, even after purification, 
must be at a nflonnh That is, while they become entitled to bare 
food and raiment and residence, they must be treated as unfit 
* for the purposes of conjugal rights and 'the performance of 
religious ceremonies/ 5 That is the definition and meaning of 
abandonment {tyagri) as given by Vijnaneshvara in his gloss on 
one of the verses of Yajnyavalkya in the first set of texts above 
noticed. 

As is pointed out by Nilakantha in his PrayascMtta MayuUat®, 
the word tyaga {abandonment) is explained in the Mitakshara 
as meaning the discarding of a woman so far as conjugal relations 
and religious ceremonies are "concerned, but it does not mean 
driving her out of the house (that is, the husband's). No 
question of abandoning a woman for the purpose of conjugal 
relations and religious ceremonies can arise except as between 
a husband and his wife. The important question is whether 
this latter set of texts applies to the case of an unchaste widow 
or whether it applies only to the case of an unchaste wife. The 
learned Subordinate Judge thinks that the language of the texts is 
wide enough to cover both the cases. Nilakantha in his Pray* 
ulntta MayuMa, in the course of his discussion of the question 
m to the right of degraded women to the performance of 

•( Prayaschxfcta Mayufejia : Benares Edn., pago 9^,) 
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expiatory rites, cites some of the texts and along with them he 
quotes a test of ParasbaraW which provides that " a woman, 
who conceives a child from a paramour when her husband is 
either dead or is not to be found or lias gone abroad, should be 
regarded as degraded and sinful and driven out of the country.” 
Nilakantha explains "driven out of the country” to mean 
“ driven out of the house.” 

This text of Parashara, which includes the case of a widow, 
is explained by Madhavacharya® as relating only to a woman 
who is leading a life of unchastitv, is unrepentant, and has not 
performed expiatory rites. As to a woman, whether she is wife 
or widow, who returns to a life of chastity after she has been 
unchaste, Madhavacharya explains that she, after expiation, 
cannot be cast out of the house, but that she must be main tained. 

These texts of the Shasbras, as explained by the commentators 
of recognised authority, would seem to support the decision of this 
Court in Ilonamma v. Timannahhal ® which has been dissented 
from in the two later decisions in Yalu v. Gavga d> and Vishnu 
Shamlhog v. Manjamma (5) . Doubt has been expressed in Roma 
Nath v. Majonimoni Dasi (G) and Kandasam Ptllai v. MurngamimV 7 ' 1 
as to the correctness of the decisions in Va'u v. Gauga » and 
Vishnu v. Manjamma ®. It is not nocesary for the purposes of 
this second appeal to decide the question, which, having regard 
to the conflict of authority in this Court, will have to be settled, 
when it arises, by a Full Bench. We have referred to it only 
to notice the texts which bear on the question that they may be 
of use on a future occasion. 


(11 ST&'T II 

cTt qi^cn TOltfofin II 

* Ug ' JFUcT. 

(The Ppayascbitta Mayukba : Bernes Edn , iage Oi.) 
C&) Farasbara Bliarma Samhita, Bombay Sanskrit Seiies, Vol, II, Fart I, 
page 352, 

(3) (1877) 1 Bom 550. (5) (1384.) 9 Bom. 108. 

t*> (1882) 7 Bom. 84, (6) (1800) IT Cal. G74 

(7) (1805) 10 Mad. 6. 
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Pa ram r 
v. 

Mahajdevi, 


In the pieseni ca>e the appell mb has claimed maintenance 
not only under the Hindu Law but also under the provision in 
her husband’s will allowing Rs. 24 a year to her as maintenance. 
The fact that the will expressly refers to the allowance as main- 
tenance has led the learned District Judge to infer that chastity 
is an implied condition of the bequest. He thinks that the 
testator must be presumed from that expression to have intended 
that the allowance should be given subject to the condition of 
chastity on which the right of a Hindu widow to maintenance 
depends. No doubt iC in construing the will of a Hindu it is not 
improper to take into consideration what are known to be the 
ordinary notions and wishes of Hindus with respect to the 
devolution of property ” : Mahomed Shumool v. Shewu&ram&h 
But a Hindu’s power to make a will has been held to be 
co-extensxve with his power to make a gift inter vivos. Having 
regard to the texts relating to an unchaste wife discussed in the 
eailier part of this judgment and the rule propounded by 
Vijnaneshavara and Nilakantha, we must presume that the 
appellant’s husband would have given her maintenance even in 
the event of her unchastity during his life-time. Such a presump- 
tion must be preferred to that which the learned District Judge 
has drawn on the construction of the word " maintenance ” in 
the will ; because the ordinary notions of the testator in such a 
case must be judged with reference to what he would have done 
if his wife had proved unchaste while he was alive. And what 
he would have done must be judged from what the Shastras, in 
the absence of usage to the contrary, ordain he was bound to 
do. According to the Shastras } he would have had to maintain 
his wife, unless she had misconducted herself with a man of a 
lower caste. There is no allegation against the appellant of 
such misconduct. Nor is it the case of the respondents that 
there is any custom which has broken in upon the rule of the 
Blmtras. Further, though the annuity is granted by the will 
as w maintenance/’ that word cannot be understood as imposing 
mf condition or restriction so as to cut down or extinguish the 
right to Rs. 24 a year given by the will. Where an implication 
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is to be made, it must be certain and necessary. The rule that 
the will o£ a Hindu must be construed with due regard to Hindu 
habits and notions applies only where there is ambiguity. 
Caution must be used in applying that rule and it must be 
adopted only where a suggested construction o£ doubtful language 
leads to manifest absurdity or hardship, x Here there is neither. 
The mere fact that the word maintenance is used cannot affect 
the unconditional terms of the bequest. 

On these grounds the decree of the District Judge must be 
reversed and that of the Subordinate Judge restored with the 
costs of both the appeals on the respondents. 

Decree reversed . 

R. R* 


APPELLATE CIVIL. 


Before Mr . Justice Chandavarlcar and Mr, Justice Heaton 

MADHAVRAO MORE SH VAR PANT AMATYA (original Plaintiff), 
Appellant, v. XASHIBAI kom DATTUBHAI and others (original 
Dependants), Respondents. * 

Transfer of Property Act (IV 0/188%), sections 5$ (6) (5), 123 — Registration 
Act (III of 1877), section 1/ —Rxemption of assessment in lieu of services 
rendered or to be rendered — Document granting exemption not stamped or 
registered— Sale — Gift — Hindu Law—Nibandha. 

Id consideration of seivices already rendeied or thereafter to be rendered by 
the defendant to the predecessor-in-title of the plaintiff, the latter executed 
two documents whereby he released the defendant from payment to him 
of the assessment on certain lands. Those documents were not stamped or 
registered. The plaintiff sued to recover arrears of assessment from the 
defendant, who pleaded exemption under the two documents. The lower 
appellate €ourfe found the transaction to be one of sale, and applying section 55 
(6) (b) of the Transfer of Propeity Act, 1882, ordered the plaintiff to pay to 
the defendant what the Court calculated to be the equivalent of purchase-money 
before he (the plaintiff) could recover the assessment : 

Hdd, that the transaction evidenced by the documents could not be 
regarded as a sale, for the consideration could not be regarded as u price ” $ 
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and even if it could be assessed in money value, it was vitiated by tbe f ict that 
it was vague and uncertain as to future services. 

Held, further* that tbe transaction must be regarded m one of gift. It was 
a gift of tbe grantee’s right to assessment ; and such a right is regarded as 
nibandha in Hindu Law and therefore immoveable property. The documents 
not having been registered, the gift did not operate. 

Held, also, that there having been no registered instrument in support of the 
defendant’s title the right set up in defence must be negatived. 

Second appeal from the decision of J. D. Dikshifc, Assistant 
Judge of Ratnagiri, amending the decree passed by S. S. Wagle* 
Subordinate Judge at M&lwan. 

The plaintiff sued to recover from the defendant assessment 
for three years at the rate of Rs. 58-0-10 a year. 

The defendant contended that he was exempted from payment 
of the assessment. The exemption was claimed nnder two 
documents executed in his favour by one Sarvottamrao, a pre- 
decessor-in-title of plaintiff, in consideration of services rendered 
by the defendant to Sarvottamrao or thereafter to be rendered 
by him. The two documents were not stamped or registered, 
and ran as follows • 

Exhibit No. 28. 

Eajeshri Sarvottamrao Nilkantb Pant Amatya, Inamddr, Mouje Chindar, to 
Bhau bin Devji Ghadi, residing at Mouje Chindar, Taif Sabi, taluka Malwau, 
as follows : — At the Mouje afoiesaid there were disputes between myself and 
Gaukars, etc. Therein you acted truthfully and were useful to me in every- 
thing and at every time. Therefoie, I have been pleased (to confer a giant 
upon you). (As to that). At tbe Mouje aforesaid there is Vatni Dhaia 
(standing) in your name. Theie the thikdns purchased by you are included. 
The particulars of the said Thildns areas follows;— ...... Assessment amounting 

to Rs. 24-1-0 in all is granted as in&m to you, your sons, grandsons, and others, 
from generation to generation. Therefore you should be useful to me in 
every business of mine at the aforesaid ; you should be personally present and 
should see to my comforts in a proper manner. And you should go on enjoying 
the Inam as aforesaid from generation to generation. Do you note fthe same) ? 
The 16th of March 1898. 

f Exhibit No. 29. 

Mandatory letter issued by Shrimant Bajeshri Sarvottamrao Nilkant Pant 
Amatya^ Mmddr, Mouje Chindar, tiluka Mlwan, to Bhau Deoji Ghadi Gavkar, 
Mouje Chindar, fdluka aforesaid as follows i— At (in connection with) the 
Mouje aforesaid, there was andihere is litigation going on in the Cpuit 



VOL. XXXIV.] 


BOMBAY SERIES. 


2S9 


between myself and Kulkarni and other Gaokaris, In that matter yon took 1S09. 

great pains and honesty and faithfully did and are doing my business. Having jjadhaviuo 

regard to the fact that you were careful about my business and worked zealously ^ 

even more than myself if I had been present, I am very much pleased and there- Kashibai# 

fore I have thought of conferring a grant upon you . As to that at the Mouje 

aforesaid there is a Yatni Dhara Khata Ko. 155 standing in your name (com.' 

prising land, acres 49-22| gunthas assessment Us* 54*10*3). You have been 

paying the assessment thereof to me in the village (a mandatory letter is issued 

to you) this day for 30th September 1908, out of the said amount as assessment 

payable in respect of land measuring acies 41-31 gunthas and formerly, that is, 

on the 16th of Maich 1893, a mandatory lettei was issued to you for Rs. 24- 1-0 

payable in lespeot of land admeasuring acres 7-31J gunthas under which the 

land is continued to you. Thus a mandatoiy letter is hereby issued to you 

directing that a deduction should be allowed as inam every year to you from 

generation to generation in your Khata for Rs. 54-10-3 in all. Therefore 

you should from geneiation to generation go on taking credit in the Khdta for 

the amount of assessment every year. In respect of this, a separate mandatory 

letter is issued to the Yahivdtdar Kark&n; as to that I will go on allowing 

deduction for the said assessment in the Khata every year. To this effect 

this mandatory letter is duly given in writing. The 28th of January 1897. 

The Court of first instance held that there was for the trans- 
action evidenced by the two documents a good consideration ; 
and that the documents did not require registration. The 
Court, therefore, dismissed the plaintiff’s claim to recover 
arrears of assessment. 

On appeal the Assistant Judge treated the transaction as one 
of sale. He further held that under section 55 (6) (5) of the 
Transfer of Property Act, 1882, the defendant was entitled to 
a charge on the property for the purchase-money which 
was calculated to be Rs. 1,092-18-0. The plaintiff was, 
therefore, ordered to pay Rs. 1,092-18-0 to defendant before be^ 
recovered the assessment. 

The plaintiff appealed to the High Court. 

Weldon, with K. iY. Kogajee, for the appellant. 

A G . Demi, for the respondent. 

Chandavarkab, J. — Both the lower Courts have held that the 
documents, on which the respondents relied in support of their 
case, were in the nature of a sale of immoveable property of the 
jfsedpe of more than Rs. 100, and that, as those documents were 
l J f lipyi registered as required by section 54 of the Transfer of Pro* 
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perty Act and by section 17 of the Registration Act, tbe 
respondents had not acquired the right to exemption ffom assess- 
ment which they pleaded in defence to the appellant’s claim. 
But “ sale”, as defined in section 54 of the Transfer of Property 
Act, is <c a transfer of ownership in exchange for a price paid or 
promised or part paid and part promised And, as held by 
a Pull Bench of three Judges of this Court in Samaratmal 
Uttamahand v. Qovind (1) , the word “ price ” is used in the sections 
^elating to sales in the Transfer of Property Act in the sense of 
money. In the present case, it is found by the Courts below that 
the consideration for the transaction relied upon by the respondents 
consisted of services which they had rendered to the appellant’s 
predecessor-in-title in the past and which they were to render in 
futurp. Such a consideration cannot he regarded as “ price ”. 
$he consideration, even if it could be assessed in money value, 
is vitiated by the fact that it is vague and uncertain as to future 
services. It is true that in his deposition the first respondent 
(defendant No. 1) states that he had rendered assistance to the 
Jn4md5r Sarvottamrao in certain suits, and that he had lent 
ban monies from time to time. But there is no evidence to show 
that the remission of assessment by Sarvottamrao was in con- 
sequence of any contract of sale between him and the respondents 
and that the consideration for the contract moving from the 
* latter was the price calculated at the money value of the services 
, wh|ch they had rendered and the sum which they had lent to 
1 Sqrvottamrao. The documents relied upon by the respondents. 

1 in support of their right to exemption from assessment mate it 
quite clear that, as a reward for the services which the respond- 
ents had rendered and were expected thereafter to render to him, 
Sarvottamrao made a grant of the assessment to the respondents. 
The rendering of the services was not the consideration hut 
merely the motive of the grant. 


, The transaction, on a proper construction of the document, 
must be regarded as one of gift, not of sale. It was a gift of 
Sarvottamrao’s right to the assessment of the dhdra, which the 
rsspondents, held, and such a right has been regarded as nSbmdha 
Morbhat Turohit v. Gangadhar Xar&argW, ItJLs, 
... Weqkaji tu SU dzampa® and Mddiavj&^j, 



« (1894) 19 Bow. 663, 


(») (1888) 8 Bom, 234, 


Will 



VOL. XXXIV.] BOMBAY SERIES. 


291 


v. Jagamiath^ . There can be no gift of immoveable property 
except by a registered instrument, signed by or on behalf of the 
donor and attested by at least two witnesses. (Section 123 of 
the Transfer of Property Act). 'There being no such instrument 
in support of the respondents’ title, the right they have set up 
in answer to the appellant’s claim must he negatived. 

But it was urged before us by their learned pleader that the 
transaction, evidenced by the documents relied (upon by the 
respondents in support of their rights, was in the nature of 
a relinquishment by Sarvottamrao of his right to the assessment 
leviable on the dhara holding ,• that, as such, it could be proved 
by the Anujnyapaka (exhibit 30) which did not require registra- 
tion, since it was not a deed of transfer but was an order 
addressed by Sarvottamrao to his own officers, and, as such, 
containing an admission of the relinquishment. No doubt the 
effect of the grant of the right to assessment leviable on the 
dhara holding was that the owner of the right, so far as he was 
concerned, relinquished it in favour of his grantee j but all the 
same it was a transfer of the right. The fact that the grantee 
of the right happened in the present case to be the person liable 
to pay the assessment was a mere accident. After the grant he 
could hold and deal with the right separately from the dhara 
holding. He could sell or mortgage or transfer by way of gift 
the latter right, reserving t) himself the former. It was a 
transfer of the right to assessment by Sarvottamrao to the 
respondents as a bounty or reward for services rendered and to 
be rendered. Such a transfer cannot be made except in the 
manner provided by the Transfer of Property Act. 

That being the legal aspect of the transaction, section 55, 
clause 6, sub-clause (£), which relates to a sale, has no 
application here. 

The decree of the Court below must be varied by striking out 
from it the direction as to the payment by the plaintiff of 
Bs. 1,092-13-0 within one month from the date of the decree. 
In other respects the decree is confirmed. The respondents to 
4 pay to the appellant the costs of this second appeal. 

t' * * Decree varied » 
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ORIGINAL CIVIL.. 


Before, Mr . Justice Ohanclavarhar and Mr. Justice Seaton. 

N VW^ S0N AND ° THEES> App EMANTS AND PlAINTIFFs, 8. 

MEGHJEE YALLABIIDAS, Ebspondext and Defendant.* 

^-OonstrueUon of Contract-Indian Contract Act 

, 7 1 * eCiwns appointed to sell goods buying them 

, on lus own account. tJ J 

Section 216 of the Indian Contract Act is merely enabling and confers upon 

^ to T Z t0 Claim fl ' 0ffl hiS ^ the ^nefit of the transaction 

S 2 . the business lehted > "’here the agent, without the knowledge 

of the pnnwpal, has dealt with the business on his own account, instead of on 
account of the latter. The principal is free to exercise that right or not. 

The law is that where a party elects to adopt a transaction, he must take 
its benefit with its burden. He cannot, as is said, « both approbate t d 

reprobate. ’ But both (he benefit and the burden must, for that Purpose bo 
atiacl^aud incidents of the transaction which the principal hTa^ed 

Where an agent appointed to sell his principal’s <m™1s -fW „ * , . 

buys them on his own account without the previous consent of the 1 fT ^ 
for principal lo J^T Z?* '**** 

" ■ heTf t C ffi’ ““ t ! aned “ Se ° ti0n 215 0f the Oolltl ’aet Act or to affirm it If 
he elects to affirm, the principal will be liable to pay to the agent such l „ 

,?nly ub are incidents of the transaction of purchase that i ’ - \ T* 
.vendor under the contract would have been liable to pay to the" purchaser 0 
i What 18 afi “ » the relation of vendor and purcLser 1 

charges are annexed by the terms of the contract to +i ’ utlftllose 
^regulate the relation of priucipai and agent as cliX^Z 
1 rrodor and purchaser, tha agent is not entitled to reeorer them 
Salomons v. ?«**!> and **„„ ,} <*.», m&mj 

Trap W „ t i®, Mme , 3 , N . JoacM j. j- oachinson md s 

^Joachmson all resided in Hamburg and did business „ 

• merebanism Bombay in « name, style , nd firm of Tessrt 
Woman and Co. by their mrstitnted attorney Emil Schnmaoher ’ 

,Sm“ ™ * “" ta * - businef fa 

Co r bibi fo B 1 an d' D f" 1 1 190? lhe d6fenilan t signed two documents 
Kf S’ P? '“ dD ' ) P ,lr P ort ' n S So be contracts of sale addressed 
to the plamtiffim respect of 200 and 100 tons respoctivelr of 
i : : ! : A ..A.. App ^ aI N °- ss of im suit n 0 . sso nf ,** . l]g :■’> . 
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Bombay cotton seed at the price of 103s. 9 cl per ton 0. I. F. 
(costs, insurance and freight payable by the defendant) loss 
2 per cent, at fixed exchange of Is. The two contracts 

were in the following forms 

si Bombay, April 3 rd } 1007* 

Contract of Sale Xo. 99 . 

To 

Messrs. Worman and Co., 

Bombay. 

Bear Sir, 

I (wo) herewith confirm the following sale through you on the terms and 
conditions mentioned herein (100) one hundred tons Bombay cotton seed f a. g. 
Brices 103s. 9$. per ton C.LF. less 2 2 >er cent* \ 

Shipment to Hull !■ Exchange Is. ifad, 

j? in May 1907 i 

Insurance as usual. 

Payment against Mate’s receipt* 

Bemarks : — As per London Incorporated Oil Seed Association.” H 

“I (ve) herewith confirm the following sale through you, on {he terms and 
conditions mentioned herein ' 

c ‘ I (we) guarantee to the buyers the weights, quality and sound condition 
at the port of delivery and I (we) bind myself (ourselves) to pay any claims 
for short weight or difference in quality or any other claim for any cause 
whatsoever, which the agents or buyer’s in Europe may bring against or on 
account of the goods or shipment immediately on demand, and I (we) agree to 
accept your or your agent’s reports, decisions, accounts, final invoices and (or) 
other vouchers as correct and conclusive and binding upon me (us). 

<£ With reference to this contract it is mutually arranged that no weighing 
or superintending charges should be charged but only arbitration charges and 
allowances (if any) and short weight (if any).” 

In pursuances of these contracts the defendant handed over 
to the -plaintiffs mate's receipts duly endorsed for 300 tons i 
cotton seed shipped by him to Hull and the plaintiffs paid 
Rs, 17,000 against the receipts. On the 1st June 1907 bills were 
made out under the terms of the contract and the balance 
due to the defendant of Rs. 1,102-5-0 was paid to him on the 
3rd June for which he gave a receipt in full payment; 

The goods arrived at Hull on the 5th July and on the 10th 
August the plaintiffs informed the defendant that they had 
fecei^ed a telegram from home that an allowance of 9 ih a ton 
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had been awarded by arbitration in respect of the 200 tons and 

■ 9 J ‘ “ reSpect of the 100 ^ns. To this the defendant replied 
on the same day as follows 

"It is very astonishing to note that both the said shipments are of one and 
e same qua rty and same marks and yet the allowances vary ; in the first it is 
7 ; aUd ln th ®° )the ! i4 is 8 *- «• think either you have misunderstood 
for arhiSTn V bere “ Ba ^ tbing estra °rainary in sampling the shipments 
were b wT^ eC r Se f * ft™ toDS ° f tie same mark aad to same port 
J Z o U f m ° aU WitIlt ' lle esce l ,tion of passed without 

1* o'; Wa “° e ’ 111 t5le Sald few a trifling allowance, ranging from Qd. to 
J.5. m. per ton was awarded. 

“We cannot agree to the awards stated by you and therefore request you 

o wue your home firm to attend on the spot and ro -sample the whole of both 

aftorro T 2™ !: 8nmy - hela 0V8r “ me or t0 “PP" 1 «8»tart the said awards 
aitoi re-sampling the same* 

* Wo would like to nominate our surveyors and you will please let us know 
at once if youjbave any objection thereto.” 

The plaintiffsjreplied to this on the 12th August as follows j— 

2— ycmr letter of 10th, which wo have just received, 

* have sent a cable to our agent instructing him to resample ail to appeal 
a D amst the awards on your two shipments of cotton-seed.” 1P 

The plaintiffs* agent at Hamburg cabled on the 14th August 
saying :* — ° 

8 iJ S ^ 1We ? P f lagainSfcdCaision) feo £S1 each case, re-sampling impos- 
. y . able, telegraph at once, am waiting in telegraph office.” 1 

" ■ aJwT e0mmm ? ica , ted *<> the defendant on the 35th August • 
k 2 having received a reply the plaintiffs sent their represent- 
ative Mr. Unvalla to the defendant ; and after the interview thev 
e f te say . in S = / f We take note of your instructions to cable home 
H ; eSS^“' ld<> ”''’ r° this the defendant retnm- 

■ Jw, to whom we g,„ If! 

? “ Qsfc 2 done ; CTen o£ the remainder, if part is consumed, and it appears that ' ™ ' ° 
Mwnd letter is incomplete or you do not agree with the clear instructions. 7 ", 

j- dC " e With0Ilt re-sampling shall 

Further correspondence took place between the parties which 

: lhe pWn,iW w* - «. *» aU.2 

% ey stated appeal has terminated unfavourably, awards ebri- 
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firmed *\ And the defendant replied to it next day saying “If 

the appeal is carried out without observance of the instruction . , . Joachixsost 

its decision is not at all binding upon us;* Meohjee 

Vallabhjdas. 

On the 19th September the plaintiffs sent to the defendant final 
accounts for shortage allowances, fee, &c., in respect of the two 
consignments. The defendant declined to pay and asked for 
inspection of document. 

On the 17 th November the plaintiffs filed this suit to recover the 
shortage allowance, &c., from the defendant. The defendant con- 
tended in his written statement that the plaintiffs as agents of the 
defendant had not carried out his instructions as regards the re- 
sampling and therefore he was not liable. Without prejudice to this 
defence Es. 800 were paid into Court at the rate of 2$, Qd. per ton* 

As Mr. Schumacher, the plaintiffs* constituted attorney in Bom- 
bay, who had transacted this business with the defendant, was 
about to leave India, he was examined de bene esse on the 22nd ■ : • ; . 

February 1908. In cross examination he said ■ 4>f 

" I was tho principal in the contract. It was an out and out sale to me. 

This is the first time I have stated to the defendant that it was an oat and out . , 

sale to me.” 


The defendant then alleged that the plaintiffs, according to this 
evidence, were making out a different case to that set out in their 
plaint, namely, that they were suing as principals and not as 
agents, and obtained leave to file a supplemental written statement, 
wherein he contended that the plaintiffs were his agents for sale 
being remunerated by a commission of 2 per cent., and were 
therefore bound to account to him for all their dealings with the 
said goods. Be denied the goods were sold to the plaintiffs, as : 
contended by Mr, Schumacher, as such contention was entirely 
contrary to the terms of the contract and inconsistent with the 
whole course of business between himself and plaintiffs and with 
the usual course of business between merchants and commission 
agents in Bombay. He counter-claimed for an account and asked 
for the suit to be dismissed. 



The cause was tried by Macleod, J. 

The learned Judge held that the contract goods were short in 
weight and of inferior quality when they arrived at Hull ; that the 
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plaintiffs did carry out the defendant’s instructions in obtaining a 
fresh survey of the goods ; and that the plaintiffs were acting under 
the said contracts as agents for sale of the defendant and were 
bound to account to the defendant for all their dealings in the said 
goods* The suit was, therefore, dismissed. 

The learned Judge, in the course of his judgment, remarked as 
follows 

“ The evidence shows that it is the practice for export houses in Bombay to 
receive offers from their correspondents in Europe, without mentioning the 
name of the offerers, and the defendant certainly understood that he was 
accepting certain specific offeis received from Europe by the plaintiffs. 
Although the plaintiffs knew they were as a matter of fact buying on their 
own account, they held themselves out as agents in the contracts they signed 
with the defendant, and they cannot now be allowed to say that they were 
acting as principals in the transactions. As agents they were not entitled to 
make any piofit beyond what was contained in the contracts and as 
they sold at higher late they are bound to account to tbe defendant for 
the excess. To hold otherwise would be to give an interpretation to the 
contracts which the words of the contracts cannot possibly bear. There is no 
ambiguity about tbe wording of the contracts and the ordinaiy rule of 
construction applies that the grammatical and oidinary sense of the words 
must be adhered to unless that would lead to some absurdity or some 
inconsistency with tbe rest of the instrument : Gray v. Pearson , (1857) 
6 H. L. C. 106 ; Caledonian Bathvay Company v. North British Bailway Go.» 
(1881) 6 App. Cas. 131. 
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** If I give the words c confirm the sale through you 5 their ordinary and 
popular meaning, I cannot possibly hold that plaintiffs wore purchasers. 
But it may be said that this is a mercantile contiacfc and that these words 
have a special mercantile meaning. To support this contention theie must 
be evidence .... In my opinion, defendant contracted to ship through the 
plaintiffs certain goods at a fixed price less 2 per cent. 0. 1. R for a certain 
shipment to a fixed port for delivery to an unknown buyer. Plaintiffs 
contracted to pay the price fixed against mate’s receipts in Bombay. As 
the plaintiffs did not take over the goods in Bombay or inspect them, defend- 
ant guaranteed to the buyers weight, quality and sound condition at the 
port of delivery and bound himself to pay any claims for short weight or 
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any profit by delivering at a higher price. The defendant trusted to the 
plaintiffs selling his goods at the rate he was paid in Bombay and no doubt 
if an allowance of 2s. or 2s. 6d. had been awarded on these 300 tons, he 
would have paid that without making any inquiries. If a misunderstanding 
about re-sampling and appealing had not occurred, he might still have paid 
the allowances. The fact that plaintiffs had realised higher prices would 
in the ordinary course of events never be revealed except by means of legal 
proceedings, hut if plaintiffs contracted as agents, they cannot get lid of 
their liability to account aiising from the contract. 

“ If ihe plaintiffs claim to bo the pnrchnsois in Bombay contrary to the 
express wording of the eontiact, their claim on the defendant’s guarantee 
must fail, as that guarantee was given on the understanding that plaintiffs 
were acting as agents.” 

The plaintiffs appealed. 

Strait gman, Advocate General, and Lang, for the appellants. 

It is quite unnecessary for the Court to find what was the 
relationship between the parties, the only question is whether 
or not the plaintiff is entitled to an account. The lower Court 
gave the relationship a name and said that certain incidents 
flowed from it. See Jenkins, C. J/s judgment in Paul Beier v. 
ChotalaWK It is impossible in Bombay to say what the 
relationship is. There have been three previous dealings between 
the parties two of which were put through and one settled In 
neither cases were accounts demanded. Our first submission is 
that we must get a decree for what we have claimed. 

There is no doubt that we have acted load fide. They admit 
"to” and “through'-’ in the contract are the s am e. The 
plaintiff is entitled to say “ I am ready to account for what I 
have done.” 

As to the contract itself the heading is ‘ Contract of Sale.* "We 
say the 2 per cent, is discount, they say it is c ommis sion. When 
the goods get to European ports they are surveyed, if the survey 
is disputed there is arbitration and an appeal : see rules. The 
defendant has according to the rules to accept all reports, etc. 
We undertook to pay all Weighing and superintending charges, 
these amounted to 9 cl. in the ton, i.e., f per cent. Therefore if the 
2 per cent, is commission it is at once reduced to lj per cent. 

(l) (1904) 30 Bom. 1, 
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We also pay in England 21- per coni; discount and something 
must also be allowed for brokerage, therefore wo would have 
been working at a loss. The whole difficulty in the ease arises 
through the woid “ through " to the contracts. The word does 
not necessarily imply an agency. 

The finding of the lower Court only comes to this that the 
defendant thought that the plaintiff was an agent. Their own 
broker’s evidence does not bear out their contention. 


The conclusions to be drawn from the evidence arc : — 

(1) The plaintiffs treated themselves as principals. 

(2) The plaintiffs never held themselves out as agents. 

(3) It is admitted that the defendant never asked for accounts , 

(1) The question of agency is an afterthought as witnessed 

by the original wiitten statement and the fact that the moonini 
is not called. 

(5) It is immaterial which word is used “ through " or “ to ” 

(6) Accounts under such contracts are never asked for. 

If the Court comes to the conclusion that we are agents we 
must account. If they waive their light to accounts we must 
have our decree. The defendant’s election does not prejudice our 
right on the other issues. 

Jardhe (with him Robertson), for the respondent. 

There is a question of the bond ficles of the plaintiff : we were 
induced to enter into this contract because we thought he was 
our agent who had no adveise interest. The facta show that he 
had adverse interests. They cannot say we have tried to evade 
payment. They say theie is no need to define the relationship 
of the parties ; the Court will look at the contract itself. Can 
the Court treat the word "through’' as of no account. If you 
want an agent you say you do a thing “ through 33 him. , 


Chandavaekar, J. You don't deny that evidence to the 
y may he given ?] 

gvidence was adduced beyond the statement made in cross- 
examination by the plaintiffs' constituted attorney ; what was the 
pa the through ", We say ypti^ t 

’iJiiiiin'V i i i<4: iliu? 
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say “through” is same : see the heading “contract of 

sale " and the counterpart which says “ sale through us/* 

The defendant pays freight insurance and costs. Why should 
we pay the costs if they are out and out purchasers. The 2 per 
cent , we say, is commission The plaintiffs never wanted to give 
evidence as to the meaning of the 2 per cent Schumacher says 
it is a custom to deduct 2 per cent discount but no custom is 
proved. 

They now say the relationship is a complex one but we were 
not asked to meet that case m the lower Court, They held 
themselves out as agents both by the conversation we have 
alleged and by placing the conti act before us 

htuingmm in reply. 

Our points are 

(1) Is it necessary to define the relationship ? 

(2) It so, has agency been made out ? 

(3) If agency is nude out to what relict are the plaintiffs 
entitled ? 

As to (1) the relationship was not defined in Paul Beier v. 
Ckotdlal W , there as here the plaintiff said that on the form of 
the contract thcie was a contract of vendor and purchaser and 
the defendant contended that it was an agency contract. The 
whole point is whether there is a liability on behalf of the 
plaintiffs to account The evidence shows there is not. The 
defendant says he never asked for accounts It is the wrong way 
to approach the case to try and bring this complex relationship 
under the head of agency. 

On the question as to whether or not agency is made out. 
They say they were induced to enter into the contracts because 
they thought the plaintiffs would get the best price for them 
from England, But see the broker's evidence. The defendant 
never suggested that he did not get a fair rate. He could not do so 
because ho knew well what the rates were as he was dealing in 
the same goods with Sassoon and others. That is all the evidence 
There can be no question of prejudice here It is quite im~ 

0) (1004) 30 Bom, 1. 
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material whether the plaintiffs were acting as principals or 
agents. Therefore on the question of agency we say (i) the 
Court cannot be asked by the defendant to hold agency in view 
of his first written statement and of his letter of 1st January 
1908 where his attornies write “you contracted to purchase 
from our client” (ii) no stress should be laid upon the word 
“ through ” in view of the defendant's own admission that 
“ through ” is the same as c< to ”, (iii) no accounts were asked 
for in the previous dealings and it is not the custom to demand 
accounts, (iv) if this is agency our benefits would be nil. 
As to (i) they say it is hard to hold the defendant to a slip, but 
why is the Moonim not called to explain the slip ? 

(3) But if agency is made out to what relief are the plaintiffs 
entitled ? The lower Court says none under section 236 of the 
Contract Act, They rely on Eolinson v . Mollett^ . Section 236 
applies only to executory contracts. Section 215 does not apply 
to this case as there is no dishonest concealment established or 
that the dealings of the agents have been disadvantageous to 
the principal. The defendant can only say that he is entitled 
to an account of our profits, 

OhandavahIvAK, J. : — The first question argued on this appeal 
is, whether the relationship constituted between the ap£3ellants 
(plaintiffs) and the respondent (defendant) by the two contracts, on 
which the suit was brought, was one of agent and principal, or of 
purchaser and vendor. Both the contracts are in writing, and, 
judging from their terms alone, the conclusion is, I think, inevit- 
able that the appellants accepted under them the business of 
agency to sell the goods for and on behalf of the respondent. 

Each contract begins with these words : — a We ”, (*. respond- 
ents), <f herewith confirm the sale through you ” (i.e-, appellants), 
words which are apt to convey the meaning that the latter were 
appointed to sell for the former. There is an admission, however, 
by the respondent in his deposition that e< sale through you 99 and 
s< sale to you ” mean the same thing ; and in his solicitors’ letter to 
tbe appellants, exhibit A 14, the goods forming the subject-matter 

r Ii. B* 7 H. L, 808, i 
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of another contract arc referred to as having been sold to the 
appellants. We must, therefore, look at the other terms and 
language of the contract to find the clear intention of the parties. 
Each of the contracts was one. i. f. terms, that is, the respondent 
as vendor agreed to be liable for costs, insurance, and freight. 
The rate of exchange was fixed in each by the agreement of the 
parties. Each of these conditions may be as consistent with the 
i elation of principal and agent as with that of vendor and pur- 
chaser. There is, however, extraneous evidence in the case, 
adduced for the respondent to show that these two terms are 
incompatible, according to the usage of trade, with the latter 
relation and mark an agency business. That evidence has carried 
weight with the learned Judge in the Court below. Each of 
the two contracts in dispute shows that there was a deduction of 
2 per cent, in favour of the appellants from the purchase money 
advanced by them to the respondent and the latter has led 
evidence to pro^e that this 2 per cent., according to commercial 
usage, is treated as commission, though it is sometimes spoken 
of and described in a written contract as discount. This 
evidence also has been believed by the learned Judge. To all this 
evidence of usage the objection urged before us on appeal is 
that no questions as to usage of trade were put to Mr. Schumacher, 
the appellants' constituted attorney in Bombay, during his 
cross-examination. But the circumstances under which that cross . 
examination had to be made are sufficient justification for the 
omission complained of. Mr. Schumacher had to be examined 
de lene esse before the triali commenced and issues were raised, 
because he was leaving for Europe. At that time the respondent 
had no distinct intimation that the appellants were going to set up 
a case of purchase under the contracts on their own account. In 
the course of his cross-examination Mr. Schumacher set up that 
case for the first time ; and the respondent has sworn that at that 
time he was at Calcutta and could not, therefore, give instructions 
to his counsel as to the new case unexpectedly set up. Under 
these circumstances we cannot eliminate from the case the evi- 
dence as to usage* It was open to the appellants to ask the learn- 
ed Judge to postpone the hearing for the purpose of examining 
Mr. Schumacher by commission on the points as to trade usage. 
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3009. But even if we exclude all this evidence from our consideration 

JoAcmnrm and confine oui selves to the language of the written contracts, 

Msghjeb what is the result ? The facts that the contracts were on c i f 

Vaheab&das. terms, that a rate of exchange was fixed by the agreement of the 
parties, and that two per cent was deducted from the price paid 
for the goods may be, as I have already observed, as consistent 
with the case of the appellants as with that of the respondent 
And if that had been all the language of the contracts, we might 
have construed them m favour of the appellants But it is, in my 
opinion, difficult to do that in face of the language of the para- 
graph in each of the contracts, which begins with the respondents 
granting “to the luyen> the weights &c.” and ends with the 
respondent agreeing to accept the appellants’ or their agents ; 
reports, decisions &c , as “ correct and conclusive and binding 
" upon 99 him Time is (in my opinion) here a studious distinction 

made between the appellants as p a tics to the contract and “ the 
buyers 99 Had both the parties intended u the buyers 99 to be the 
same as the appellants, there vas no need of distinguishing bet- 
ween the two And this distinction becomes still more marked 


when we have the fact that one term of the contract imported into 
it by the incorporation of the contract form of the Oil Seeds As- 
sociation (Ex C) was that it should be deemed to have been made 
in England or to be performed there, implying that the buyers 
were not here but were foreigners living abroad It could not be 
said that the appellants were not here They foimecl a trading 
firm carrying on business in Bombay by their constituted attorney, 
f ! Mr. Schumacher This conclusion is further strengthened by 

another fact After the goods shipped by the respondent had 
arrived at their destination, the appellants wrote to the respondent 


II' 


that “ buyers ” complained bitterly of the quality of the ship- 
ments, (Ex T), implying that the buyers were people distinct from 
them (appellants) I agree, therefore, with Macleod J in the 
conclusion of fact at which he arrived m the case, holding that 
Wider the contracts in dispute the appellants had become agents 
of the respondent to sell his goods 

, fa, however, urged before us that, assuming that an agency 
is ^tablished, the evidence on record proves beyond doubt that it 
according to usage, an agency to sell and to account. 

liiil: .1 
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No doubt there is evidence to <*how that in the case of such 
contracts no accounts have been called for. The respondent had 
three previous dealings with the appellants in each of which the 
contract was of the same nature as the present. The first was 
settled by payment of differences , in the other two there was no 
accounting by the appellants and no inquiry by the respondent 
whether the goods had been sold by the former at the conti act 
rate or for a lower or higher price than that. Similar dealings of 
the respondent with E. D. Sassoon & Co. and David Sassoon & Co. 
have hitherto ended without any account having been demanded 
or rendered. 

But the respondent and his witnesses have given an explanation 
which to my mind is satisfactory, besides that it is not met by any 
evidence to contradict it. The explanation is that the contract 
in such ca&es is invariably made “ against price offers” ; the sale 
being in all cases at the rate fixed, there is no necessity for an 
account ; but that there may be a case for accounts is contemplated 
by the terms of the contract itself. In each of the contracts in 
dispute the respondent agrees to accept as conclusive and binding 
upon him the appellants* or their agents* accounts 

The agency set up by the respondent being established, the next 
question is one of law It is admitted that the goods shipped from 
here under the contracts were bought by the appellants themselves 
and not sold to others for and on behalf of the respondent. Upon 
these facts Macleod J held that the appellants, having acted in 
breach of their agency, were not entitled to the charges 
to recover which the appellants had brought the suit. It 
is argued that, upon the facts found, the respondent can claim, 
according to section 216 of the Indian Contract Act, no more than 
that the appellants should, as agents, account for the profits they 
may have made from the transactions, but that the respondent 
cannot deprive them of the right to the charges incurred by them 
under the written contracts. Section 216 is merely enabling and 
confers upon a principal the right to claim from his agent the 
benefit of the transaction to which the agency business related, 
where the agent, without the knowledge of the principal, has 
dealt with the business on his own account, instead of on account 
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of the latter The principal is free to exercise that right or not 
Mr. Jardine for the respondent relied, in support ot 
Macleod J .’s decree dismissing the appellants’ suit, on section 286 
of the Indian Contract Act ; but the learned Advocate- General 
urged that that section applied only to executory, not to executed, 
contracts. Section 236 can have no relevancy here on either 
construction of it. We have in the present case a dispute between 
a principal and Jus agent ; section 236 contemplates a dispute 
between two persons, one of whom falsely professed as agent of 
a third party to deal with the other It is section 215 of the 
Act which has a bearing on the case. It provides that— 

"If an agent deals on his own account m the business of the agency, with- 
out first obtaining the consent of his piincipal and acquainting him with 
all mateual circumstances which have come to his own knowledge on the sub- 
ject, the puneipil may repudiate the transaction, if the cise shows cithu 
that any material fact has been dishonestly concealed from him by the agent, or 
that the dealings of the agent have been disadvantageous to him ” 

The learned Advocate-General argues that wheie thcie has been 
no repudiation, that is, where the principal has, as in the present 
case, elected to affirm the puichase by the agent to himself, it is 
not open to the principal to retain the benefit of the purchase by 
pocketing the price he has already received and declining at the 
same time to bear the burden of the transaction, that is, to pay to 
the agent the sums which he has expended for the transaction and 
which the principal has under the contract rendered himself liable 
to pay. 

Now, the law, no doubt, is that where a party elects to adopt a 
transaction, he must take its benefit with its burden. He cannot, 
as is said, ,f both approbate and reprobate.” But both the benefit 
and the burden must, for that purpose, he attached to and 
incidents of the transaction which the piincipal has affirmed by 
election. 

In the present case what is affirmed is the transaction of 
purchase by the agent on his own account, Whether the 
arbitration charges and allowances, which the appellants seek to 
recover from the respondent under the two contracts in suit, are 
incidents of and ancillary to that transaction or to the contract 
agency is & question which must depend upon the construction 
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o£ those contracts. To my mind it is clear that those charges and 
allowances are annexed by the special agreement of the parties 
to the contract of agency as distinguished, in the written 
conti acts, from the transaction of purchase. One part of the 
written contract is that the respondent as vendor accepts through 
the appellants (as his agents) the purchasers’ offer to buy for the 
price specified in the contract. The other part is the term by 
which the respondent binds himself to his agents (the appellants) 
to pay to them the arbitration charges and allowances including 
short weight. The two parts are severable and contemplate two 
distinct liabilities. The fair inference, dem able from the words 
of the condition as to the charges and allowances in dispute and 
from the context in which it is introduced into each of the two 
written contracts in suit, is that it attaches to the agency, not to 
the purchase. The words are €< with reference to this contract 
it is mutually arranged that no weighing or superintending 
charges should be charged but only arbitration charges and 
allowances (it any) and short weight (if any)/' This mutual 
arrangement is between the respondent as principal and the 
appellants as his agents. This term has nothing to do with, but is 
independent of, the purchaser contemplated by the contract. If 
the agents substituted the character of purchaser tor that of agent 
with reference to the goods, the condition disappeared with the 
latter, and no burden was left for the respondent to bear. 

It cannot be fairly contended with reference to the two 
contracts in suit that the arbitration charges and allowances are 
not in the nature of remuneration for the agents' services but 
that they are expenses properly incurred for completing the sale 
and form part of the transaction of purchase affirmed by the 
principal. They might have been so if the written contracts had 
been silent ; but here the parties have provided for the matter in 
express terms and imposed the burden as a condition of the 
principal's liability to his agents. 

The reasons for that express agreement are not pure specula- 
tion. The arbitration had to be in a foreign country where the 
respondent could not personally be present to look after his own 
Interests ir*. the matter. Had he dealt with the buyers direct he 


19W. 


JOAOHISSOX 

tJ. 

Meghjeb 

Yaiaabhdas. 



THE INDIAN LAW REPORTS. [VOL. XXXIV. 


£06 

1909. 


Sokommox 

v» 

Meohjee 

Vailabhbas. 



would ‘have said : u You are at the place of arbitration and can 
look after your own interests. I cannot. You must, therefore, 
agree to bear the burden of the charges and allowances/’ And 
probably the purchaser would have agreed. But rather than 
bargain in that way with the purchaser, the respondent let him 
off and bargained with the appellants as his agents and chose to 
bear the burden, because they were appointed and trusted to 
protect his interests at the place of arbitration. If the agents, 
notwithstanding that condition, of their own wrong converted 
themselves into principals and bought the goods on their own 
account, the transaction when affirmed must be construed as one 
in which, as between the vendors and the buyers, the latter had 
agreed to bear the burden of the charges and allowances. That 
is the legal aspect of the case presented by the proved facts and 
surrounding circumstances of the transaction. 

This view of the law is supported by the authority of two 
decided cases, which I was able to find after we had heard argu- 
ments on appeal. In Salomons v. Pender®, followed in Andrews 
v. Ramsay fy Co.®, the question for decision was the right to 
commission of an agent, who, without his principaPs consent and 
knowledge, had dealt with the business of the agency on his own 
account. But the principle, on which the decision in either case 
turned and the right in question was negatived, is broad enough 
to cover the present case. In Salomons w Peniei ® Pollock 0. B. 
said ; — 

“ No authority has been adduced for a departure from the general principles 
governing such a case, and the argument has failed to convince me that a person 
can in the same transaction buy in the character of principal, and at the same 
time charge the seller as his agent. I cannot agiee that, because the seller has 
chosen to abide by the sale, he is theiefore to be he’d to have acknowledged the 
claims of the plaintiff both as agent and purchaser,” 

Bramwell B, said :~~ 

a It is true that the plaintiff may have derived no material advantage from 

the interest which he has acquired m the premises ; and that the defendant has 
W the benefit (if it he one) of the plaintiffs services. But the defendant is in 
a position to say * what you have done has been done as a volunteer and does not 
come within the line of your duties as agent’,” 

¥ " ^ a K* & am (2) [1903] % 3L B. m at P* 037, 
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So also, Martin B* — 

u Mi. Bovill has contended, that as the sale was not rescinded thei’e is a 
subsisting contract to pay the commission But that seems to me to be a 
fallacy. The engagement to pay a commission to the plaintiff is quite distinct 
fiorn the acceptance of an offer to buy the hand. 5 ’ 

And then he cited Story on Agency : <( In matters touching 

the agency, agents cannot act so as to bind their principals 
where they have an adverse interest in themselves ” — a principle 
which is fully recognized in the Indian Contract Act. 

The rale of law, then, is this. Where an agent appointed to 
sell his principal's goods for a fixed price buys them on his own 
account without the previous consent of the latter, it is competent 
for the principal either to repudiate the transaction under the 
circumstances mentioned in section 215 of the Contract Act or to 
affirm it, If he elects to affirm, the principal will be liable to 
pay to the agent such charges only as are incidents of the 
transaction of purchase, that is, such as the vendor under the 
contract would have been liable to pay to the purchaser, because 
what is affirmed is the relation of vendor and purchaser. But if 
those charges are annexed by the terms of the contract to the 
agency so as to regulate the relation of principal and agent as 
distinguished from the relation of vendor and purchaser, the 
agent is not entitled to recover them. That is the principle, as 
I understand it, of the decisions in Salomons v. Pender® and 
Andrews v. Ramsay fy Co.®. As that principle, in my opinion, 
governs the present case, the decree appealed from must be 
affirmed with costs. 

Heaton, J. — The defendant in this suit sold 800 tons of cotton 
seed which were shipped by him on the S. S. Knight of the 
Thistle and sent to Hull 

The intermediary in the sale was Mr, Schumacher of the 
plaintiffs' firm Worman and Co. He settled the price with the 
defendant, obtained the bills of lading, paid the agreed price to 
the defendant, and caused the cotton seed to be delivered in Hull 
to buyers known to him but not to the defendant. The shipment 
of the three hundred tons though by one steamer, was in two 

m ( 1800 ) 3 H. & C, 6Sa (3) [1S03] 2 K. B. 635 at p, 637 . 
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lots, of two hundred tons (3,200 bags) and hundred tons (1,600 
bags) and the two lots were delivered to two different buyers. 
The arrangement between defendant and plaintiffs was embodied 
in two written agreements, signed by defendant which are set out 
at pp. 4 0 and 48 of the paper book, with counterparts signed by 
Woman and Co., which appear at pp. 128-129. One of the 
terms of the agreements was this : 

r< I/we guarantee to the buyers the weights, quality and sound condition 
at the port of deliveiy and I/we bind myself /oui selves to pay any claims for 
short weight or difference in quality oi any other claim foi any cause whatsoever 
which the agents or buyers m Europe may bring against or on account of the 
goods or shipment immediately on demand, and I/we agree to accept your 
or your agents’ reports, decisions, accounts, final invoices and/or other voucheis 
as correct and conclusive and binding upon me/us. 

It happened that by the same steamer the defendant shipped 
about 6,000 more bags of cotton-seed (he says of the same quality 
as the 300 tons) to other unknown buyers in England through 
other firms in Bombay under agreements on the same general 
lines as those with Wo mi an and Co. 

The utmost deduction he was called on to pay for short weight 
and inferior quality in respect of these other bags of cotton seed 
was 2s . 6d. a ton. But Worman and Co informed him that in 
respect of the two shipments of 200 and 100 tons he had to pay at ■ v 
the rate 8$. 9 d. and 6s. 9 ch a ton respectively. These decludabns 
were made under the rules of the London Incorporated Oil Seeds 
Association after weighment and sampling at Hull, the port of 
discharge, as provided in the contract. The extraoidinaiy 
difference in the amount of the deductions payable, excited the 
attention of the defendant. He desired re-sampling in the case 
of the shipment of 300 tons. This was impossible. He appealed 
through Worman and Co. against the deductions; the appeal 
was fruitless. Then he declined to pay the charges claimed and 
in November 19 07 Worman and Co. brought this suit to recover 
those charges from the defendant. 

resisted the claim at first on the ground that Worman and 
Co. as his agents had failed to carry out his instructions as to re- 
sampling and appealing. That ground, it should be mentioned, 
failed in the suit and was not sought to be made good in appeal, 

U . : ’■? : I • 
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In February 19 08* Mr. Schumacher found that he had to go to 
Europe shortly and desired to expedite the suit. This the defend- 
ant was not prepared for but agreed that Mr. Schumacher should 
be examined de lem esse. This was done in February. 

The suit was heard in September. Mr. Schumacher had stated 
in his examination that the sale to him by defendant was an out 
and out sale and that he was not defendant's agent through whom 
the cotton seed was sold to unknown buyers. After this the de- 
fendant put in a supplemental written statement alleging in brief 
that Worman and Co. were his agents to sell ; that the sampling at 
Hull was made not under his contract with Worman and Co. but 
under other contracts between Worman and Co. and buyers in 
England; with which contracts defendant had no concern and 
under which he incurred no liability ; and that Worman and Co. 
were bound to account for all their dealings with the goods. 

In the suit the controversy turned on two main points whietq 
briefly put; amount to this — * 

(1) W exe the sampling and the appeal binding on the defendant ? 

(2) Were Woiinau and Co. agents to sell or buyers out and out ? 

The first controversial point was decided against defendant j the 
second in his favour. 

Thereupon; this was the position. Under the contract between 
the plaintiffs and defendant the latter was bound to pay the de- 
ductions claimed. But the plaintiff had not acted under the 
contract; he had set it aside for he had bought for himself; not 
acted as a commission agent, and consequently could not claim 
under it. In the result, Macleod Jl allowed the defendant to 
elect whether he would take a decree on the footing that defend- 
ant and plaintiffs were principal and agents or on the footing 
that plaintiffs were buyers out and out,ihad set aside the contract 
and could not claim under it. Defendant elected to take the 
latter course and the suit was dismissed. 

The plaintiffs have appealed and the Hon. the Advocate*General 
who represented them stated fully, clearly and forcibly the 
argument for his clients and maintained that all the merits were 
on their side* He put it this way ; these deductions for shqr|i 
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weight and inferior quality have to be paid by *ome one. All 
Wormau and Co. can get is the price payable by the English 
buyers less the deductions. All defendant is entitled to, is the 
price agreed on less the deductions. But Worraan and Co. have 
actually paid to the defendant the full price agreed on. How 
then in justice can defendant avoid paying the deductions ? How 
can he justly retain the full price when the allowances which he 
agreed to pay have actually been paid by the plaintiff ? So stated 
the case does appear to be very strong for the plaintiff. But as 
usual there is another side to it. Defendant (it is said on his 
behalf) dealt with Worman and Co. as commission agents. He 
trusted them as the business compelled bim to do, to safeguard 
his interest. He was unaware of the identity of the buyers in 
England and could not reach them or protect himself in dealing 
with them except by the agency of Worman and Co. 


When the weighing and sampling came to be made at Hull, it 
Was all-important that they should be done in the presence of 
some one who would have a motive for safe-guarding defendants 
interests. So long as Worman and Co. were agents acting in the 
interests of defendant they would employ agents at home who 
would make it their business to see that the weighing and 
sampling were fair to the defendant. But if Worman and Co, 
were buying on their own account they might ship to themselves 
(or their own agents) in Hull and then it would be to their 
interest to have the weighing and sampling done so as to bring 
about a large instead of a small deduction. For they themselves 
would pocket the whole of the deduction. This view of the case 
is of importance, not as suggesting dishonesty on the part of 
Worman and Co, but as showing that if defendant dealt with 
them as buyers he was running far greater commercial risks than 
if he dealt with them as commission agents. 


Now Macleod J, has found that although the plaintiffs knew 
|t they were as a matter of fact buying on their own account, they 
held themselves out agents in the contracts they signed with the 
adant. 

that We so, they induced defendant to believe he was running 
■e than ordinary commercial risks, whereas in reality he was 
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miming risks of a much more serious nature and was placing them 
in a position in which they could benefit by his loss. 

If it be so, justice does not require that they should be protected 
against loss due to their own action in order that defendant may 
not take an unforeseen profit. They could apparently have 
obtained from defendant deductions at 2 s. 6 tl. a ton ; defendant 
was apparently ready to pay that for he deposited it in Court 
but they preferred to take the chance of getting more, ft is not 
for them to complain because in taking that chance they incurred 
the risk of getting nothing. 

In this case the merits are not unquestionably all on one side 
but depend on the facts found. 

The real crucial question is that on which Macleod J, has 
recorded an unambiguous finding. Did the plaintiffs induce the 
defendant to enter into contracts in the belief that they were to 
be commission agents ? 

The actual form of the contract has been keenly and exhaustively 
discussed. The result of the discussion is to demonstrate that it is 
in a form which suggests that Worman and Co. were commission 
agents and not buyers. It is unnecessary to embark on a detailed 
examination of the arguments one way or the other j it is enough 
to say that the relations between the parties were complex ; one 
party took some risks, the other party took other risks ; but never- 
theless according to the form of the contract, the plaintiffs 
were to sell the cotton seed on behalf of defendant and not to 
buy it themselves* There are however two arguments which 
need comment. The Hon. the Advocate-General urged that 
defendant himself had admitted that plaintiffs were buyers and 
that the terms of the contract were such that plaintiffs stood to 
lose if they got nothing but the 2 p. c. commission or discount 
provided for in the contract. 

It is quite true that defendant has spoken and written of 
plaintiffs as buyers from Mm. But this does not of itself in- 
dicate that defendant ever believed they were buyers only ; and 
not his agents selling on commission. They wei c buyers in the 
sense that they represented purchasers in England and were the 
only persons with whom defendant would deal in arranging hUb, 
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relations with the real buyers. Therefore, once the agreements 
were signed and the goods shipped, Woman and Oo. would be 
of more immediate and practical importance to him as agents of 
the buyers in England that! as his agents to -sell. It was after 
this stage had been reached that defendant termed them buyers. 
It is not surprising then, that he did speak of them as buyers ; 
unless we assume that he would carefully discriminate between 
the two capacities in which they stood to him, namely, as agents 
to sell on his behalf and as buyers on behalf of clients in England. 
Such nice discrimination is not to be expected and its absence 
does not and need not excite the belief that defendant knew the 


plaintiffs were out and out buyers . 

\ 

The second argument is made out in this way, plaintiffs were 
•; to get 2 p. c. on the price defendant paid, but they had to pay 

about | p, c. as weighing and superintending charges in Hull 
and p. c. discount to the buyers there. So unless they could 
make a profit by getting a better price in England they must 
j inevitably lose ; therefore, it must have been intended that they 

! * t were to get a better price if they could : and it follows that they 

j bought to make a profit for themselves and were buyers out and 

» out and not agents to sell. The argument is neat but uneon- 

4 vincing. The price entered in the agreement between plaintiff 


and defendant would not be identical with the price arranged 
with the buyers in England. The latter price would naturally 
allow for’ the discount’of 2] p. c. if not for the charge of about 
| p. c. We have the evidence of Mr. Powell of Messrs. David 
Sassoon and Co. to show that it is so and it naturally would be. 
In the nature of things, commission agreements need not state 
both the price at which the principal sells and that at which his 
agent sells. It may be implied that the price at which the 
agent sells is to cover discount and other charges and still leave 
him his clear commission. It is not necessary to express this, 
and what evidence there is on the point indicates that it is 
Usually implied and not expressed. It does not, therefore, 
appear that the contracts were in a form so different from ordi- 
nary contracts made with commission agents as to suggest a 
sale out and out. The Hon. the Advocate-General also urged, it 
me quite correctly, that the right way to deal with this 
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case, is to ascertain from the contract and the evidence what 
really were the relations between the parties ; not to give the 
contract a name and from that name infer the relations. He 
nrges that the crucial test is whether the plaintiffs were bound 
to account to the defendant and argues that they were not be- 
cause the defendant did not call for an account either in this 
matter or in the previous dealings between the parties; and 
because the evidence shows that in apparently similar dealings 
between defendant and other parties accounts were not called 
for. All this is true ; but the fact that in practice accounts are 
not called for, does not prove that there is not a liability to 
account. It is an indication which properly may be used as an 
argument in plaintiffs’ favour. But L it a cogent argument or 
one of only slight value ? I think, in this case it is the latter. 
In these, as in other mercantile dealings, there is necessarily a 
good deal of give and take and much mutual confidence. To 
enforce the liability to account as a practice, would impair the 
mutual confidence and create friction, where smooth working is 
essential. Hence, it is easy to understand that though the 
liability to account is there, it would not be enforced so long as 
the parties had confidence in, and desired to continue to deal 
with each other. This consideration, it seems to me, destroys 
the force of the Hon. the Advocate-General’s argument. 
That a liability to account was contemplated is, I think, 
clear from the words in the contract, c( We agree to accept your 
or your agents 7 reports, decisions, accounts, &e. ; as conclusive and 
binding upon us / 7 

Having considered these general arguments I come back 
to the real question whether the plaintiffs induced the de- 
fendant to enter into the contracts in the belief that they 
were commission agents. I have shown that the form of con- 
tract indicates that plaintiffs were to be commission agents. 
The actual course of dealing indicates the same, for, as has been 
explained, on any other hypothesis, the defendant was running 
greater mercantile risks than it is reasonable to suppose, he 
would be likely to undertake. The evidence of Messrs. Powell, 
Jivaraj Tokersey, F. D. Lalkaka and Thomas, who show 
that Messrs* David Sassoon and Oo., E, D. Sassoon & Co* and 
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Graham & Go, in similar dealings do act as commission agents 
and nothing else, supports this conclusion. The cumulath e 
effect of these considerations tends clearly and definitely to the 
finding that plaintiffs would appear to the defendant to be 
commission agents. The plaintiffs could not fail to know this. 
It follows that they knowingly entered into contracts which 
could not bear any interpretation but that they were commission 
agents. What is there on the other side ? Putting aside the 
general arguments, the most important of which have been 
discussed, there is the evidence of Mr, Schumacher which states 
that Worman and Go bought out and out on their own account and 
did not act as agents in the transaction ; that the 2 per cent, was 
trade discount and not commission; and implies that he did 
nothing to lead defendant to suppose Worman and Go, were 
acting as agents. There is also the evidence of the broker 
Pranshankar which is indefinite and does not, in my opinion, 
elucidate the matter at all. It is perfectly tme that when 
Mr. Schumacher was examined the crucial points in the ease 
were not so clearly understood as later, when the suit came on 
for trial ; and that he was not questioned as to certain matter’s 
to which Meghji, the defendant, deposed; especially matters 
bearing on this question as to whether Mr. Schumacher led 
defendant to believe that the former was merely an agent to sell. 





Hence it is 'argued that either the defendant should not have 
been questioned on these points or that when defendant’s case 
was closed the plaintiffs should have been allowed to adduce 
rebutting evidence. In my opinion, this argument cannot 
prevail. The issues indicated clearly enough what was in dis- 
pute. If matters came out in the evidence which plaintiffs had 
not foreseen, that was an ordinary incident of a trial. These 
matters were pertinent to the issues, they were an important 
support, not of a new case set up by defendant after the plaintiffs 
case was closed, but of defendant's case, as indicated in the 
Second written statement and crystallized in the issues. There- 
fore, I do not think, plaintiffs were entitled to give rebutting 
^evidence or that Macleod J. was wrong in refusing to allow it. 

B only remains to add a few words as to Mr. Schumacher's 
evidence, Macleod J# who tried the case came to the conclusion 
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that* whether consciously or not* Mr, Schumacher did obtain the 
contracts on the representation (whether by precise unqualified 
words or not does not mafctei) that he was to act as commission 
agent. He does himself admit he did not tell the defendant he 
was buying out and out (page 31 of the Paper Book): this admis- 
sion t iken with the woids of the contract, the course of dealing 
between the parties, and the course of dealing deposed to in 
similar transactions, convinces mo that Macleod J. was light. 
That being so, the plaintiffs cannot claim under the conti act, for 
they themselves set it aside. As pui chasers out and out, the 
plaintiffs were themselves bound to accept, from the buyers in 
England, the price diminished by the amount of deductions there 
made. On what footing can they recover these deductions from 
the defendant ? Not under the contracts, for these they them- 
selves destroyed. If at all it is only, so far as I can see, by way 
of damages. But damages are neither claimed nor pro\ ed in the 
case. That they were not claimed, is clear from the course of 
the litigation They are not proved, because the only evidence 
of them consists of reports and correspondence which would be 
conclusive, if the contracts could be appealed to, but which other- 
wise do not by themselves amount to satisfactory proof even if 
they are evidence at all, 

Finally, the plaintiffs claim that they should be allowed to 
render an account; but that would be to assume that in fact 
they were agents, which they w T eie not. They were in fact 
buyers out and out and went to trial and had issues framed on 
that assertion. They cannot now be allowed to rectify unfore- 
seen losses by assuming the position of agents. The judgments 
in Andrews v. Ramsay Sf Co * ^ explain the principle on which 
the decree made by Macleod J. was proper* Therefore, I think, 
that decree should be confirmed and this appeal be dismissed 
with costs. 

Decree confirmed. 

Attorneys for the appellants: Meisn, Ritlnell % Metmnji and 
Momer* 

Attorneys for the respondent: Messrs . Kang a and Patel . 
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Before Mr* Justice CJimdavarlar and Mr* Justice Batchelor* 

In me SHIVLAL PADMA * 

Criminal JPi ocedw e Code (Act V of 1808), section 198— Sanction to prosecute — 

Order granted Vy single Jtidge—F oners of Full Court to revoke the 

sanction — Full Court not an Appellate Court — B residency Small Cairn 

Courts Act (XV of 1882), sections 37, 38* 

Wheie a sanction to piosecuto lias been granted by a Judge of the Presidency 
Small Causes Court at Bombay, a Pull Court of that Couit has no power to 
revoke the sanction. 

JPer C HAND A TAM TEAM, J — The language used in sections 37 and 38 of the 
Presidency Couit of Small Causes Act (XV of 1882) does not appear to be 
appropriate for the purpose of conferring appellate jurisdiction upon the Pull 
Court. 

Fer Batchelor, J* —The jurisdiction confeired by section 38 of the Act is 
not appellate, but re visional only. 

This was an application under the criminal revisional 
jurisdiction of the High Court. 

The fifth Judge of the Bombay Presidency Small Causes Court 
granted a sanction to prosecute the applicant Shivlal Padma for 
offences punishable under sections 191, 193, 196, 463 and 465 of 
the Indian Penal Code, 

The applicant applied to the Full Court of the Court of Small 
Causes at Bombay, but that Court declined to interfere on the 
ground that it had no jurisdiction. 

The applicant applied to the High Court. 

S* 7i* Dachjhujor , for the applicant.— The only point is 
whether the full Court of the Bombay Court of Small Causes 
can revoke the sanction granted by the fifth Judge. The power 
of one Court to revoke the sanction granted by another Court 
Is given by section 195 of the Criminal Procedure Code. Under 
Jk 195 ( 6 ) “any sanction given or refused..,,,, ...may be 
or granted by any authority to which the authority,,, is 
0/^ Clause? further defines the subordination, (t Every 

# Criminal Application tot Revision No# 28 4> of 1909, ^ 

♦, St .. ’ * 
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Court shall be deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie.* 

We have thus to see whether the Court of the fifth Judge is 
subordinate to the Full Court within the meaning of section 195 
(6) and (7) that is, whether an appeal ordinarily lies from the 
Court of the fifth Judce to the full Court. The powers of the 
Full Court are defined be section 3S of the Presidency Small 
Cause Courts Act (XV of 1882) and we have to see whether in 
view of these powers, it could be called an Appellate Court. 

The word appeal has nowhere been defined either in the Civil 
or Criminal Procedure Codes, 

Wharton’s Law Lexicon (8th Edn.) gives the definition of 
appeal as er the removal of a cause from an inferior to a superior 
Court for the purpose of testing the soundness of the decision of 
the inferior Court.” Century Dictionary defines the word as a in 
law, to refer to a superior Judge or Court for the decision of a 
cause depending; specifically to refer a decision of a lower 
Court or Judge to a higher one for re-examination or revisal.” 
The definition in Webster’s Dictionary is in terms similar to 
the one in Whai ton’s. 

It follows from these definitions of appeal that any Court, 
which could examine and test the soundness of the decision of 
another Court on any point, either of law or fact, is a Court of 
appeal to the other. 

The Full Court satisfies all these conditions. It can, under 
section 38, alter, set aside or reverse any order or decree, passed 
by the fifth Judge, Xo Appellate Court could have powers wider 
than these. The Full Court consists of two Judges, viz., the 
Chief Judge and the Judge whose decisions are under considera- 
tion. Its powers are given in a chapter “which is headed ce blew 
Trials and Appeals,” The constitution of this Court, as well as 
its powers, were fully considered in JBekram v. ArdesMr^K 
It is not necessary that an appeal should lie from one Court 
to another in all cases. If in some cases it lies, that is sufficient 
for section 195 of the Criminal Procedure Code : Madtirag V ill ay 
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v. fflderton 1 ^. The word “ordinarily” is specially used in the 
section to obviate this difficulty. Therefore it does not matter 
if an appeal does not lie in ex parte cases. 


if. if. Demi, for the respondent : — The word appeal does not 
appear anywhere in the section. I rely on the case of In re 
Goverdhanaas ® -to show that the Full Court has no power to 
revoke a sanction granted. 

Moreover the Full Court and the Court of the fifth Judge 
cannot be considered as two distinct Courts. No such distinction 
is made in the whole Act. The use of the word “appeal” in 
the heading of the chapter is not justified by what follows in 
-the chapter itself. 


Chandavarkar, J. -The question, in this ease, is whether a 
Full Court of the Presidency Small Causes Court in Bombay 
has power to grant or revoke a sanction refused or granted by 
a single Judge of that Court. The determination of that ques- 
tion depends upon the further question whether the Full Court 
is a Court of appeal, or whether, if it is not a Court of appeal, 
it is a Court of ordinary original jurisdiction within the meaning 
of clause 7 of section 195 of the Criminal Procedure Code. As 
regards the Full Court, it ought to be borne in mind that there is 
no mention of or provision for it in the Presidency Small Cause 
Courts Act. This has been pointed out in a decision of this 
Court in Behram v. ArclesMr (3) . As held there, it is a Court 
which has obtained its legality and status owing to a long 
continued practice. And there it was also held that, though no 
rules had been framed as to the exercise by the Full Court of 
any powers under the Act, it did not follow that the sittings of 
that Court were ultra vires. It is the long practice, which has 
given it its validity. But that decision left the question 
untouched as to whether the jurisdiction exercised by the Full 
Court was of an appellate or revisional character. Its determina- 
tion depends on the construction of sections 37 and 3S of the 
Presidency Small Cause Courts Act, XV of 1882. Now, these 
sections occur under Chapter VI of the Act. That chapter is 

ffC.i ft) (1895) 22 Cal. 487. (2) (1802) 27 Bom. 130. 
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headed <f New Trials and Appeals.” JNo doubt the heading 
of a chapter is a key to the construction of the enactment, as 
has been pointed out by Lord Macnaghten in his judgment in 
Arrow Shipping Company v. Tyne Improvement Commissioners {1) . 
But it is a key, only where the main provisions of the sections 
which occur under that heading’ or chapter are ambiguously 
worded. Here it is clear that the words of the heading of the 
chapter mean no more than that the chapter deals with the 
question of new trials and appeals. That does not mean that 
an appeal is allowed but it means that the chapter concerns the 
question. How that question is solved must be decided on the 

provisions of the sections of the Chapter. Section 37 says : 

“ Save as otherwise provided by this Chapter or by any other 
enactment for the time being in force, every decree and order of 
the Small Cause Court in a suit shall be final and conclusive.” 
That means that ordinarily a decree of a Presidency Small Causes 
Court is not appealable. Then section 38 goes on to provide that, 
c< the Small Cause Court may... order a new trial to be held, 
or alter, set aside or reverse the decree or order, upon such 
terms as it thinks reasonable.” Does this language amount to 
an appellate jurisdiction conferred upon the Full Court? This 
is an Act of the Legislature of the Government of India, and in 
construing these sections, we may well call in aid the language 
used by the same Legislature in other Acts as to the right of 
appeal. For instance, in the Civil Procedure Code and in the 
Criminal Procedure Code, in conferring an appellate jurisdiction 
upon a Court apt language has been used, the words used being 
“ an appeal shall lie.” Here the provisions of the section do not’ 
use the word a appeal ” at all. And that view, I think, is further 
strengthened by this circumstance, that where a right of appeal 
is given to a party, it means from a lower to a higher Court. 
For instance in the High Court, where there is a judgment by a 
single Judge, sitting as a Court, there is an appeal under the 
Letters Patent to a Court consisting of two Judges. 

But here the Act makes no distinction between a Judge and 
more than one Judge of the Presidency Small Causes Court. 

0) [1891] A. C. 608 at r* 630. 
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What is spoken of is the Small Causes Court, whether it consists 
of one Judge or more than one Judge. And the jurisdiction 
here conferred is not necessarily upon a Bench consisting of 
more than one Judge. Therefore, the language used in the 
sections does not appear to me to be appropriate for the purpose 
of conferring appellate jurisdiction upon the Full Court It is 
all the more necessary to arrive at that conclusion, having regard 
to the decision of Behram v. ArdesMr which says that the Full 
Court is merely a creature of practice. There is no piovision 
for it in the Presidency Small Causes Courts Act. Therefore, 
we should not extend its powers beyond those which have been 
recognised up to now unless there is anything express in the 
Act, which justifies the extension of these powers. 



For these reasons, I am of opinion that the Full Court was 
right in holding that it had no jurisdiction to interfere with 
the sanction granted by the fifth Judge of the Small Causes 
Court, This application is rejected and the rule discharged. 

Batchelor, J. *—X am of the same opinion. I think that in 
order that Mr Dadyburjor should succeed in his application, 
it is necessary for him to show that under the Presidency 
Small Cause Courts Act, XV of 1882, appeals ordinarily lie 
from the decision of* a single Judge to the Full Court. (See 
section 195 of the Criminal Procedure Code.) That is a proposi- 
tion which, in my opinion, it is impossible to maintain. The 
question turns upon the meaning of section 38 of the Presidency 
Small Cause Courts Act, and I have no hesitation in thinking 
that the jurisdiction conferred by that section Is not appellate, 
but re visional only. The words used are apt for the purpose of 
expressing the grant of revisional jurisdiction and they are very 
inapt for the other purpose. No right is conferred upon the 
defeated litigant, but a power is conferred upon the Court, and 
it is noteworthy that the Court concerned is the same Court— the 
Small Cause Court — with which other sections of the Act deal 

. K 

f!§fof#ever if Mr. Dadyburjor's argument were right, then the 
^llt of section 88 would be this : that in case of every single 
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decree passed in a contested suit there would be a right of appeal. 
That view is, I thinks opposed both to tbe general scheme of this 
Act and to the language of section 37, which must be read together 
with section 38. For these reasons, I agree with my learned 
colleague in thinking that this application should be refused. 

Mule discharged. 


R. R. 


APPELLATE CIVIL. 


Before Sir Basil Scott , Kt , Chief Justice, and Mr , Justice Batchelor * 

RAYJI valid MAHADIT PATIL (original Defendant), Appellant, 
v, • BAKUJI valai) KALOJJ and another (original] Plaintiffs), 
Blsfondints * 

Hindu Law—Sud) a s—Mital slm a— Legitimate son — Illegitimate son— Yatan 
— Collateral succession— Suit ly n versioner for declaration as nearest 
heir — Wulow of the last Male holdei — Vested right— Limitation Act (XT of 
1877 J, Art 120 . 

Amongst Sudias governed by tlio Mitikbhan an illeg inmate son cairnct 
inherit a \&tan eollateially in piefeience to legitimate beiis. 

The light to sue foi a declaration of heiiship to a ^ atan does not accrue until 
the death of the widow of the last male holdei of the \ atm, the widow having a 
vested interest in it as the neaiesf hen. 

Second appeal from the decision of C. Fawcett, District J udge 
of Ahmednagar, confirming the decree of G, L, Dhekne, Subor* 
dinate Judge of Kopargaon. 

The plaintiffs, who were cousins, sued for a declaration that they, 
and not the defendant, were the heirs to the Patilki Vatan of 
their paternal uncle Ganpati Hard, deceased, or of Reubai, the 
widow of the deceased. The plaint alleged that Ganpati died 
about thirteen years before the suit, that the defendant fraudu- 
lently represented himself to he the heir of Ganpati and got 
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his name entered as such in the Vatan Register in the year 1899 
though Ganpati had left him surviving his widow Reubai, that 
the defendant was Dasiputra (illegitimate Son) in the plaintiffs’ 
family and was, therefore, not entitled to the vatan, that Reubai 
died in or about the year 1902 in the Baroda territory where 
she lived, and that the plaintiffs having learnt of the defendant’s 
fraud in October 1905, they brought the present suit in the year 
1908 for a declaration of their heirship. 

The defendant answered that he was not a hasiputia, that he 
was the son of Mahadu, the natural brother of Hari the father 
of Ganpati, that he wa^ thus a nearer heir to Ganpati than either 
of the plaintiffs and that the suit was time-barred. 

The following is the genealogical tree 


Mubtabai, 


Reubai. 


The Subordinate J udge found that the plaintiffs were the heirs of 
the deceased Ganpati, that the defendant was the son of Mahadu 
who himself was a Dasiputra of the plaintiffs’ ancestor Yithuji 
and was not the heir of Ganpati, that the defendant acted frau- 
dulently in getting his own name entered as heir in the Vatan 
Register, and that the plaintiffs having .learnt of the defendant’s 
‘fraud about four years before the suit, the claim was not time- 
f i 'barred under Article 120 of the Limitation Act. The Subordinate 

B ifore, decreed the claim, observing : — 

s shows that plaintiffs are the heirs of Ganpati and that the 
it shown to he horn of their ancestor Vithnji. Even for the sake 
it be held that Mahadu was horn of the mistress of Yithtjji, still 
that Mahadu’s son Ravji is a preferential heir to the plaintiffs; ’ j 
act decided case to guide me. Referring to the oases under* the 1 ' 
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beading of w Illegitimate sons” on pp. 3488 to 3494 o£ Woodman's Digest, I think 
the case of 1. 1*. R, 21 All. 99 goes against the defendant even if it be conceded 
that the defendant’s father was a Dastyutra* As regards vatan property the 
sentiment of the Hindus even of the Sudra class would be that it should go to 
the legitimate heirs rather than to the descendants of the illegitimate heirs. 
The cases referred to above aie most of them cases of inheritance by an illegiti- 
mate son to his father. Theie are few cases of collateral succession and the 
few that are cited are against the defendant. I think that sentiment and 
opinion even amongst the Sndras would be to give the plaintiffs a preference as 
against the defendant and especially so when vatan property is concerned. I 
theiefoie declare that plaintiffs are the heirs to the vatan share of Ganpati 
Hari and they are the reversionary heirs to Ganpati Haii now after the death of 
Ganpati ’s widow Reubai as regards the property m dispute. ^ # 

I declare that the defendant is not the heir as claimed by him. All costs on the 
defendant. 


1909. 
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SAKCtfl 
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ivAnon. 


On appeal by the defendant the District Judge confirmed the 
decree. With respect to the defendant's illegitimacy he agreed 
with the Subordinate Judge, and on the point of limitation he 
made the following remark* • 

The only remaining question is that of limitation. The suit clearly falls under 
Article 120 o£ the Limitation Act, c/. I. L. R, 15 Bom. 422, and the question 
is, when did the right to sue acciue to the plaintiffs ? As to this I agree with 
the lower Court that it did not accrue till Renbai’s death, which was within 
six years of the institution of the suit. Ho doubt plaintiffs weie adversely 
affected by the entry of defendant’s name" in place of Ganpati’ s in the vatan 
Register in 1899, but this in itself gave them no right to sue for the relief 
claimed in the present suit, vfo , that they were entitled to have their names 
entered in the register as heirs of Ganpati in preference to the defendant, 
because the latter in such a suit could at once have pleaded that even on plaintiffs* 
case they had no right to such a declaration so long as Reubai was alive. And 
if, as appears from one of the documents lendexed in evidence in this appeal and 
as is not unlikely from the fact that Reubai lived in Baroda, except for 
7 years or so after her husband's death when defendant says she lived with him, 
Reubai was a consenting party to the defendant's name being enteied in the 
register, it virtually amounted to an alienation of her share of the vatan by 
Reubai, which would, under section 5 of Bombay Act III of 1874, be valid during 
her life-time. And the mere fact that plaintiffs could have brought a suit to 
declare such alienation valid (invalid?) (illustration (e) to section 42, Specific 
Relief Aot) does not bar a suit like the present, after the plaintiffs have obtained 
a vested interest in the pioperty in regard to which they seek a declaration. 
The " right to sue” is a different one and arises out of a different cause of action * 

The defendant preferred a second appeal. 
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JR. JR, Bern for the appellant (defendant) s— -The plaintiffs sued 
for the declaration of their status as Vatandars. Civil Courts 
have no jurisdiction to entertain such a suit. 

[Scott, C. J. : — It has been recently held that such a suit can be 
entertained by Civil Courts : JRahimlthan v. JDadamya® J\ 

Our next point is that we are entitled to inherit the vatan 
though it has been found that our descent was illegitimate in a 
collateral branch of the family. The parties are Sudras, and 
under Hindu Law the illegimate son of a Sudra has the rights of 
a legitimate son in the family of his father and his share in the 
family property is half of what a legitimate son is entitled to, and 
in the absence of a legitimate son he takes the whole of his father’s 
property. The decision in Shorn Shankar Rajendra Varere v. 
Rajesar Swam Jawgam® is no doubt against our contention, but 
we submit that it is not conclusive on the point. There is nothing 
in Hindu Law to exclude illegitimate sons among Sudras from 
succeeding to collaterals : West and Biihler (3rd edn.), pp. 72, 81, 
83, 402, 462 j Macnaghten's Hindu Law (3rd edn.), pp. 14,15. 
The tuling in Ratiialinga JAuppan v. Pavadai Goundan^ shows 
that the sons of an illegitimate son are entitled to succeed to their 
grandfather. The principle of survivorship is also held to apply 
by the Privy Council in the case of illegitimate sons surviving 
the legitimate sons ; Jcgendro Bhnpati v. NiUjanancl Man Sing W. 
If that is so, then there is no reason why an illegitimate son 
should not succeed to the collaterals of his father. 


The next point is that the suit is time-barred. Our name was 
entered in the Vatan Eegister as next heir after due inquiry 
under the Vatan Act in the year 1899, while the present suit was 
filed in the year 1996, that is, more than six years after the entry 
It is true that Keubai died in 1902. But the cause of action 
accrued to the plaintiffs on the date our name was entered in 
the Vatan Eegister as the next heir. Such a suit is governed by 
Article 120 of the Limitation Act: GhAarjanram AdiJcram v 
m j Ramasmmi Naik v. ThatemmW . 

, W asfc p. 101. 

1 » (1898) 21 All. 99, 

01(1901) 20 Mad, 519, 


W (1890) 18 Oal 151. 
WflS90)14Bom. 512. 
(8) (1902) 26 Mad. 488. 
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F. II . Mone for the respondents (plaintiffs) :« — The question as 
to the inheritance of illegimate sons is clearly covered by the 
rulings in Shome Shankar Rajendra Far ere v. Rajesar Swann 
JangamW and Nmar Mn'ttojah v. Koivctr Bkunwuni Roy The 
cases cited and the passages relied on from West and Biihler do 
not support the defendant's contention. 

As to the point of limitation, our claim is not time-barred. So 
long as Reubai was alive she was entitled to inherit the vatan as 
the widow of the last male-holder. Our cause of action accrued 
on her death. She died in the year 1902 and the present suit 
was filed in the year 1906, that is, within six years after her 
death ; therefore, under Article 120 of the Limitation Act the suit 
is not beyond time. 

Demi in reply. 

Scott, 0. J. : — In this case two points have been argued. First, 
that the suit is barred by limitation, and, secondly, that the 
defendant was entitled as an heir of Yithoji in preference to the 
plaintiffs. This latter point does not appear to have been argued 
in the District Court possibly because it was thought to be a 
hopeless point The authorities are all against the defendant's 
contention, dating from the case of Nissar Mnrtojah v, Komar 
JDhunwunt Roy® up to that of Shome Shankar Raj e nil r a Farere 
v. Rajesar Swami Jang aw®, and Ramalinga Muppaa v. Pavadai 
Gemidan®. The contention is also opposed to the opinion 
expressed by the learned authors of West and Biihler’s Hindu 
Law at page 83 (3rd edn.). There is no caste custom proved in 
this case to support the defendant's contention (see also Mitak- 
shara, chap. I, section 11, placitum 31). 

With regard to the point of limitation we agree with the view 
taken by the learned District Judge. The plaintiffs' right to 
sue for a declaration would not aceiue until the death of Reubai, 
whose existence at any time between the death of Ganpati and 
her own death would have defeated the suit for a declaration by 

(1) (1898) 21 All. 99. (2) (1863) 1 Marsh. 609. 

(3) (1901) 25 Mad. 519. 
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the plaintiffs, on the ground that she had vested right as the 
nearest heir of the last vatandar. 

We, therefore, dismiss the appeal with costs. 

Appeal dismissed* 

G. B, B. 


CRIMINAL REFERENCE. 


Before Mr . Justice Ghandavarkai and Mr* Justice Batchelor. 

EMPEROR «. ARJUN AMBO KATHODI * 

Criminal Procedure Code (Act V of 1898 )> sections 109 , 123 > 397 — Penal Code 
(Act XLV of 1860) , section 329— -Concurrent sentences— Consecutive sentences. 

The accused was proceeded against under section 109 of the Criminal Pro- 
cedure Code, and sentenced on the 6th July 1909, under section 123 of the Code, 
to rigorous impi koument for nine months, in default of security for good 
behaviour. He was then tiied for an offence of theft committed by him in 
November 1998/ and was, on the 17th August 1909, sentenced to suffer ligoious 
imprisonment for three months . the second sentence was directed to take effect 
on the expiry of the first sentence, 

Meld, that the two sentences ought not to run consecutively , but must run 
concurrently. 


Reference made by J. L, Rieu, District Magistrate oi Thdna. 

Arjun Ambo Kathodi was proceeded against under section 109 
of the Criminal Procedure Code before the Honorary Magistrate 
First Class, Th&na, who, in default of his giving the security 
demanded, sentenced him under section 123 of the Code to 
undergo rigorous imprisonment for nine months. This order was 
passed on the 6th July 1909. 


Arjun was subsequently prosecuted in the Court of the First 
i Class Magistrate, Salsette, for an offence of theft committed by 
t in November 1908, and convicted and sentenced to suffer 
! imprisonment for three months on the 17th August 1909 

* Criminal Reference No. 100 of 1009, 
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with a direction that the sentence should take effect on the 
expiry of the term of imprisonment ordered in the former ease* 

The District Magistrate of Thana, being of opinion that the 
direction was not permissible in law, referred the ease to the 
High Court, observing : — 

u In view of the decision of their Loidsliips delivered in Emperor- v. Mutht* 
komaran (I. L. R. 27 Madias 525), both the sentences ought to lun 
concurrently*” 


The reference was considered by their Lordships, 

JPjsjt Curiam : - We must accept the District Magistrate’s view 
in this Reference which is in accordance with the ruling of this 
Court in Queen-Empress v. Tnhhja Bahiru with Emperor v. 
Muthukomaran® and Joghi Kannigcm v. Emperor *® • 


We must, therefore, make the sentences concurrent in the 
present case. 


e" r* 


(1) (1803) Unrep, Cr, C. 970. «> (1903) 27 Mad. 525. 

(3) (1908) 31 Mad. 515. 


APPELLATE CRIMINAL. 


Before Sir Basil Scott , Kt, Chief Justice, and, Mr . Justice Batchelor. 

In m DHONDO KASHINATH PHADEE.* 

Newspaper (Incitements to Offences ) Aet (VII of 1908), section 8 — 
Order — Forfeiture of press. 

Section 3 of the Newspaper (Incitements to Offences) Act, 1908, provides for 
the making of a conditional order declaring the printing press used for the 
purpose of punting or publishing the offending newspaper to be forfeited. 
The section refers to the whole of the press : and no ordei could be made under 
it limited only to such portions of the press as were employed in printing the 
offending newspaper. 

Appeal from an order passed by J* L. Rieu, District Magis- 
trate of Thcina. 


1909. 

Eotebob 

v, 

Abjot. 


1909. 

December 22. 


# Criminal Appeal No. 405 of 1909, 
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la ° 9 - Dkondo was the owner of a printing press called the Arunodaya 

Is ms Press at Thdaa. 

Dhondo 

Kusnum. A weekly newspaper called the u Hindu Panch ” was printed at 
the aforesaid press. Some of the issues of the newspaper eon* 
tained articles which fell within the purview of the Newspaper 
(Incitements to Offences) Act, 1908. 

Under section 3 of the Newspaper (Incitements to Offences) Act, 
1908, the District Magistrate of Thdna, on the 6th October 1909, 
passed a conditional order for the forfeiture of the whole of 
the Arunodaya Press j and he made the order absolute on the 
18th idem. 

In making the order absolute the Magistrate remarked as 
follows • 


“ The respondent Dhondo Kaskinath Phadke has presented an application in 
which he states that only one machine and two frames of type are nsed or can 
be used for punting the ‘ Hindu Panch ’ and prays that the order may be made 
in respect of these particular portions of his piintmg press only. I do not see 
how it is practicable to discriminate between particular portions of a press. 
It may he that the other portions of the press could not be used for printing the 
paper without introducing certain modifications in its size and appearance, but 
this would not be a bar to its pioduotion by the press which is the object of 
this preventive measure. I cannot theiefore entertain the application The 
order of forfeiture will extend to the whole of the printing plant and materials 
of the ‘ Arunodaya Press * by which the ' Hindu Panch ’ has been deelai ed by its 
publisher under tho Press and Registration of Books Act, 1867, to he printed 
and to all copies of that newspaper, wherevei found.” 


The applicant applied to the High Court contending, inter alia, 
that the Magistrate erred in making the order applicable to the 
whole printing plant and materials of the Arunodaya Press, but 
ought to have ordered the forteiture of the printing press used for 
the purpose of printing or publishing the said papers only. 

D, A . Tulzapurkar, for the applicant. 

Jf. B. Clwubal, Government Pleader, for the Crown, 


Curiam This is an application by the petitioner Dhond 
Phadke by way of appeal against the order of th 
Magistrate of TMna forfeiting the Arunodaya Press. 

he arpment advanced before us is that the Magistrate shouh 

£i lltmffifl tri<a nv/ta-** 4 *^ it**. 4? « 

forfeiture of such portions of th 
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Arunodaya Press as were used for the prinilnfcg of the ce Hindu 
Panch v and should not have passed an order of forfeiture of the 
whole press. 

It is to be observed, however, that section 8 of the Newspaper 
(Incitements to Offences) Act, VII of 1908, provides for the making 
of a conditional order declaring the printing press used for the 
purpose of printing or publishing such a newspaper to be forfeited, 
and clause (c) of section 2 defines printing press to include all 
engines, machinery, types, lithographic stones, implements, 
utensils and other plant or materials used for the pin pose of 
printing. 

As the paper was printed at the Arunodaya Press, the Magis- 
trate was right in forfeiting the whole press as defined by 
the Act. 

We, therefore, dismiss the appeal. 

Appeal dismissed . 

B. B. 


APPELLATE CIVIL. 


Before Sir Basil Scott , Kt, Chief Justice, and Mr. Justice Batchelor* 

TMMBAK BAMOKANDRA PANDIT and others (origin il Defend- 
ants), Appellants, v . SHEKEI GULAM ZILANI WAIKER (original 
Plaintiff), Respondent.'* 

Samnjcm — Inam— Miras (permanent {tenancy) — Denial of Sat anjamdar’s 
title-** Attornment to successive Saranj amdars-~JZstoppel — Claim to hold 
as Mirasi tenant — Limited interest — Adverse possession # 

In an ejectment suit brought by an Inamdar against persons claiming to 
hold as Mirasi or permanent tenants, it was conceded that the Inam lights in 
the land in suit appertained to a Saranjam held on political tenure and that 
the present incumbent of the Saianjam was the plaintiff. The defendants 
resisted the plaintiffs claim to eject them on the ground that the Inam rights 
were merely the- right to receive the royal share of the revenue and that the 
proprietary rights in the soil were, prior to the date of the grant, vested in the 
grantee of the Inam, had descended to his heiis independently of the Inam and 
furnished the leasehold or Mirasi right. 


829 

m 

In m 
Dhonbo 
Kashinatii. * 


1909. 

December 8 , 


# Second Anneal No. 537 of 1907* 
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* W&* Held, that the defendants 9 contention invoked the denial of the title to the 

Tbimuak reversionary rights in the lands in the defendants* occupation of the successive 
Bamchandba Saranjamdars approved by Government, The defendants had, however, been 
Shbkh continuously paying rent for their holding to the successive Saranjamdars 

Gun am including the plainti®, They were thus estopped by attornment from dis- 

pating the plaintiffs title. 

Vasudev Daji v* Bahaji RamQ) and Doe dem, Marlow v. Wiggins®), 
referred to. 

The rights of successive holders of hereditary and impartible estates not 
governed by the ordinary rules of inheritance but subject to the condition that 
Government shall approve of the heir may be barred by adverse possession. 

Tehait Mm Chunder Singh v. Srimaii Madho Kirnavi (3), refened to. 

Where in an ejectment suit by an Inamdar it was shown that the defendants, 
for more than twelve years before the suit, openly asserted their claim to hold 
as permanent Mirasi tenants, 

Edd s that the defendants bad acquired a title to the limited interest claimed 
by them and could not be ejected. 


Second appeal from the decision of D. G. Gharpure, First 
Class Subordinate Judge of Satara with appellate powers, 
confirming the decree of G. N, Sathe, Subordinate Judge of 
Wai 

Suit in ejectment brought by an Inamdar against persons 
claiming to hold as Mirasi or permanent tenants. 

The facts of the case were as follows 


The plaintiffs family held several Saranjams, Inamsand other 
properties situate in the Poona, Satara, Khandesh and Belgaum 
districts. The land in dispute, known as the Wai Saranjam, is 
situate at Wai in the Satara District. In the year 1716 the 
plaintiffs ancestor Shekh Mira I, who was in the service of 
Satara Government, made a representation to Shahu Chhatra- 
pati who granted to him a Sanad (Exhibit 94) as follows 


| § Peace. Prosperity. In the coronation year 42 (A D. 1716) the name of the 
1 year being Manmath, tho lunar date the 5th of Shravan Bahul (dark 
™ ©day. The illustrious King Shahu Ohhatrapati (i e. 9 the lord of the 
I Swam!*— the ornament of the warrior race, issued an order to 
iji Janardan, Deshadhikaris and Lekhaks (writers), present and 



1 U 


A. a L, 175. (2) (1843) 4 Q. B. 8G7. 

ni. rn^n k R? 12 L a i97* 
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future of Prant Vai as follows Ajam Shekh Mira walad Bava Khan, an in- 
habitant of Kasba Yai, made a representation before the Swami the King) 
at Fort Satara (stating ) €i I have rendered a great deal of service with a single- 
ness of purpose in the kingdom of the Swami* As to that, there is my old 
Katban* Thikan —being land cultivated by irrigation, measuring Bighas 
situated at Kasba Vai, which the Swami should be pleased to grant me in 
Inarm” He made a representation to this effect. The Swami thereupon 
taking (the representation) into consideration and (considering) that he is 
a devoted seivant of the Swami, is graciously pleased to^ grant in Inam the old 
Kathan * Thikan, being land cultivated by irrigation, measuring Bhighas, 
six and a half Bighas— together with all taxes and cesses (but) exclusive of the 
Hakdars (dues) to him and to his sons, grandsons, etc., from generation to 
generation. You are therefore to fix the said land (so as), to measure six and 
a half Bighas— twenty Pands going to make one Bigha — and mark off the 
four boundaries thereof and continue the (same as) Inam. You are not to 
insist upon the production of refresh letter (of grant) and deliver the original 
letter to the person aforesaid for his enjoyment. Kote this, ^ 


1000 , 


Tb^bax 

RamchanobA 

Shekh 

GtrnAM 

ZlLAHX. 


Subsequently in the year 1848 Shekh Khan Mahomed, a 
descendant of Shekh Mira I, granted in Miras (perpetual tenancy) 
the land in dispute to Baburav Raghunath Pandit, an ancestor 
of the defendants. The Miraspatra (Exhibit 84) was as 
follows : — 


To Bhai Baburao Raghunath Pandit, may your affection endure from your 
sincere friend Amir Hussain alias Shekh Khan Mahomed Baba Saheb of Wai 
Inami Jahagirdar. Gieetingb— In this Kasba there is my Inami land. The 
same called Katban measuring Bighas 4 and (the right to take) water for 
a Praliar (Le,, three hours) have been with your father on a lease of cultivation 
for the total fixed rent of Rs. 40 since the Shak year 1745 (1823-24 A, D,). 
As to that, you intimate to me that a fresh lease should be granted by me in 
regard to the same. The same (request) being considered, t and it being further 
considered that you and your father had been very useful to me, this fresh Miras 
lease is granted. Therefore you should pay Rs. 40 every year as rent in respect 
of the above land, as you have been paying hitherto and enjoy the same. In future 
when on a survey being made of the land the assessment may be increased 
or decreased, you should pay accordingly and enjoy the said land yourself, your 
sons and grandsons, etc., from generation to generation. You will not be molest- 
ed for more, forwarded on the 19th moon of the year one thousand two 
hundred and forty-nine. The lunar date the 5th of J eshta Yaidya Shake 1770 
(21st dune 1848), the name of the cyclical year being Kilak. 


* Katban- A grant or tenure in perpetuity for a fixed sum* 
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Under the terms of the said Miraspatra the defendants’ family 
continued to hold the land on payment of the fixed rent to the 
grantor Shekh Khan Mahomed till his death in 1872. After 
that year the defendants continued in possession on payment 
of the rent to the holders of the Saranjam for the time being or 
to Government ■when the Saranjam was resumed by Govern- 
ment owing to the death of the incumbent. In the year 1894 
Government recognized the plaintiff as the holder of the Wai 
Saranjam, and he in the year 1904 brought the present suit to 
recover possession of the land in dispute from the defendants, 
alleging that they had been enjoying the land as Mirasdars 
under the former holders of the Saranjam and that the Miras 
grant was not binding on him. 

The defendants coni ended inter alia that they were the Miras- 
dars of the land in dispute and the plaintiff had only the right 
of getting rent every year from them ; that only the rent of the 
land was paid to the plaintiff, his ancestors and Government 
when the property was under attachment; that whenever the 
property was attached by Government, only the right to get 
the rent was attached, that the defendants’ Miras° right was 
thus recognized by Government and that the suit was time- 
barred. 


“uuorcunate ouago round that the Saranjam was liandec 
over by Government to the plaintiff free of any incumbrances 
or other jural relations created by the previous holders, that the 
defendants were neither annual nor perpetual tenants of the 
land, they being occupants of the land were quasi tenants from 
year to year at the will and pleasure of the Saranjamdars, that 
the Saranjam included the ownership of the soil and was not 
Restricted to the revenue of the land and that the plaintiff was 
entitled to recover possession. He, therefore, allowed the claim 
lor the following reasons s— 

I JET,?* pre30nt 3jolder of tis saranja’n is 5th in descent from Shekh Mira I to 

how the property has been held by successive holders 

a n m ' 6CelVed * 8t the pIeasure of ““ tom ruling power 
% adfifeay service to be rendered at the time of the grant or !« 
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political consider ations entirely within the discretion of the paramount power. 
The words of the grant from time to time predicate rather the break of the old 
estate with the death of the holder than its continuity through him to the new 
holder. The words showing continuity from generation to generation have to 
be given in this case restricted sense and not their usual significance ; and this 
is evident from the nature of the estate passed. It is argued for the defence 
that the woids in the sanad relating to the lands eilled Katban, suggest that 
they were already in the occupation of the plaintiff’s family and the grant 
created only the light undei which they were thereafter to be held.. It was 
argued that accordingly the powers of resumption to be exercised by Government 
at the death of the holder of the saranjam cannot go beyond what was origin- 
ally granted. It cannot disturb the occupancy light. The import of the 
document was under the consideration of their Lordships of the Privy Council, 
and whatever their effect so far as the plaintiff’s interest is concerned as 
against Government, they cannot be available to defendants who come under the 
grant of Khan Mahonied II and he could not pass moie than what he had. He 
could give the life estate he had, and the woids of the title-deed of the defendants 
itself indicate that a regrant was considered necessary and desirable. It has 
been decided by the Privy Council that no distinction can be drawn between 
the Inam and the other property in question, and the whole of the property 
including the Inam has to be continued as a personal and military Jahagir. 
Government’s action fiom time to time was based on political considerations and 
the tenure created was political. The scope of defendants’ title must, therefore, 
be judged from the scope of title of the plaintiff himself. Plaintiff’ has acquired 
the title as a holder under a re-giant of the saranjam, and this circumstance cuts 
asunder all 1 elation ships of title through which defendants’ claim through the 
previous holders of said saranjam, and there is no continuity of interest through 
previous holdeis. Plaintiff acquired the estate free of any jural relationships 
created between previous holders and defendants. * * % * * 


m 
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It will be seen from the peculiar nature of the estate successive holders of the 
saranjam have acquired that the defendants in occupation of the lands under 
them have no subsisting relations either as ordinary yearly tenants or as 
permanent tenants in the ordinary significance of the two terms. The occupa-* 
tion is of the nature of quasi tenants from year to year, if I may so style It, 
terminable with the estate of the successive holders, and continuable at their 
pleasure. The acts and omissions of previous holders cannot bind the plaintiff, 
and time cannot run against him as dating from the period of the last 
holder's enjoyment of the saranjam. 

On appeal by the defendants the appellate Court confirmed 
the decree. The following are extracts from the Appellate Courts 
Judgment : — • 

j 1 The grant of the saranjam to plaintiff is admitted. It is also conceded that 
the Inam rights in the suit lands belong to the saranjam. and are passed to 
plaintiff by the grant. The question is about the Miras rights. Plaintiff says 
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that these rights were created by former holders of the saranjam and that they 
terminated by the grant to him of the saranjam by Government. I feel not 
the slightest doubt that if plaintiffs former allegation is true, the latter must 
follow. The question now reduces itself to this • whether Miras rights were 
created in defendants by a former holder of the saranjam or existed in defend- 
ants prior to the very creation of the saranjam. It is proved in this case that 
the saranjam was created prior to 1785 (vide Sanad ^ * translated at 
p. 446 of I. L. R. 17 Bom. 445) and the plaint lands, at any rate, since that year, 
came to he considered as appertaining to the saranjam . It is not, therefore, 
necessary to go behind 1785. Now the creation of defendants' Miras was in 
1848 (t tide Exhibit 84), They are not able to go behind this year. If so, then 
rights must cease with the death of the grantor unless revived by the next holder 
of the saranjam. It is admitted that not only has the original grantor died but 
also his successors. Plaintiff who is now the holder of the saranjam does not 
wish to continue defendants’ rights and they must vacate. This settles the 
whole question* 

Plaintiff’s title was created in 1895 (1894 ?) from which the present suit is 
within 12 years. It is not, therefore, time-barred. On this point I was referred 
to Badhabai v. Anantrao , I. L. R. 9 Bom. 198, which is, however, a mtan case, 
A vatandar succeeds to the mtan by right of inheritance. A Saranjam is entirely 
withm the gift of the ruling power (I. L. R. 17 Bom, 431) and a successor 
takes the saranjam by virue of* this gift and not by right of inheritance, or any 
other right. 

The defendants preferred a second appeal. 



JapaJcar, with {?, B. Rele and 8 . 22. BaJeUe , appeared for the 
appellants (defendants) Our first contention is that under the 
sanad, exhibit 94, what was granted as Saranjam to Shekh Mira I 
was the revenue of the land and not the land itself, The land 
is mentioned in the sanad as which word is the corrup- 

tion of the word Katukm, and the meaning of TLatnban is * a 
grant or tenure in perpetuity for a fixed sum 9 : see Molesworfch's 
Dictionary* That being so, the land was thus already in the 
possession of the grantee as Katbcm, that is Miras, and what was 
granted by the sanad as Saranjam was the exemption from the pay- 
ment of land revenue* The then Government exempted the grantee 
from the payment of the revenue due to royalty* The language 
fie sanad is quite clear on the point. Under the sanad the 
Kadm (old) Kafban was granted in Xnam. That means 
| granted was the right of Government^ namely, the 
'iteiye revenue* Government could not profess to 

f AWIfttP ^ antee m 
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namely, the land. It was wrong to hold that the grant of the 
Saranjam affected the soil. Our contention is fortified by 
the grant of the Miraspatra, exhibit 81. That grant expressly 
refers to the revenue of the land. The land Kalian, was granted 
in Miras to the plaintiffs ancestor and we were to pay to him, 
our landlord, the revenue which was Saranjam. 

Further, whenever Government resumed the Saranjam on the 
death of the holder and levied attachment thereon, what was 
attached was the revenue and not the land. They allowed the 
land to remain in our possession and we paid them the revenue. 
If the land was Saranjam Government would have attached the 
land. 

[Batchelor, J. What Government resumed > was the estate, 
that would mean the land also.] 

We submit that was not so. If the land was Saranjam there 
was nothing to prevent Government from taking possession of 
the land by ejecting us, which they never did. Further, by 
resumption Government does not make itself the absolute owner 
of the Saranjam. The Saranjam is not extinguished. Govern- 
ment holds as trustee for the next incumbent to be chosen by 
Government, Such incumbent is generally a capable and an 
eligible member from the family of the deceased incumbent. 
A stranger is not generally allowed to come in. Whenever 
Government re-grants the Saranjam, such re-grant is always 
accompanied by the cash appertaining to the Saranjam 
accumulated in the hands of Government. 

Further, it has been held that Saranjam is generally the grant of 
Royal revenue and very rarely soil: Kruhmrav Ganesh v. 
Bangrav^ ; Vama% Jamrdan JosM v. The Collector of Thancd® ; 
JRavji Narayan Mancllih v. Kadaji JBapuji JDesai^ ; Ramchcrndm v. 
Ve%hatrao^* There is no distinction between Saranjam and 
Jahagir. They are one and the same. 

0) (1867) 4 Bom. H. 0. R. (A. 0. J.) 1 (3) (1875U Bom. 523 . 

at p. 7. ( 4 ) (1382) 6 Bom. 598 at p. 60S. 

f m (1869) 6 Bom. H. C. R„ A> 0. J. 
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Our next contention is that the suit h> time-barred. The lower 
Court has computed the period of limitation fronotbe time of 
the plaintiff’s selection as Saranjamdar in the year 1894. But 
that is not a correct view. According to the nature of the 
Saranjam holding, each incumbent is only a life-member. Assum- 
ing that the grant of the Saranjam included land, then the 
land came into our possession in the year 1848 under the terms 
of the Miraspatra granted by Shekh Khan Mahomed, He died 
in> the year 1872, therefore the grant of the Miras by him also 
came to an end in that year. Notwithstanding that the grant 
thus came to an end we have continued in possession up to this 
day. Since 1872 we have been in possession. Therefore adverse 
possession began to run in our favour from the year 1872 and 
the present suit was brought in the year 1904. It is therefore 
clearly time-barred : Dattagiri v. Dattatraya W ; Nttmony Singh v. 
Pagalandhu Boy ® ; Behari Lai v. Muhammad MuttaJci ® ; Guana- 
samhanda Pandara Sanmdhi v. Vein Pandaram ® ; President, fyc., 
of the College of St. Mary Magdalen , Oxford v. The Attorney - 
General® ; Bobbett v. South Eastern* Bailway Company®, 


Coyaji, with G. S. Bao, for the respondent (plaintiff) This is 
a suit in ejectment and our title has been held proved. It was 
argued that the Saranjam was the grant of revenue and not of 
land. The documents relied on for this contention are of doubt- 
ful import. What was granted -by the sanad, exhibit 94, was 
thtkan Katban, that is land Katban. What is to be considered is 
what is the inference of fact to be drawn from the documents, and 
both the lower Courts have concurred in drawing that inference. 
Such an inference cannot be interfered with in second appeal. 

The Saranjam and Inam have been held under one political 
tenure : Shell Sultan Sani v. Shell Ajmodin This ruling of 
the Privy Council, though not res judicata, is relevant under 
sections 13 and 43 of the Evidence Act. It shows that Saranjams 
Infims stand on the same footing and there is no distinction 
~ fchem ‘ In tlie year 1785 the character of the Saranjam 



§) 27 Bom. 363. 

' ksse. 


® (1899) L. B, 27 I. A. 69. 
» (*> (1857) 6 H. L. 0. 189. 

..... t ® (1882) 9 Q. B. D, 424. 

(1892) 17 Bom. 481. 
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holding was changed and it was brought to the level of Inam 
holding as shown in the above ruling, 

Saranjam and Jahagir are different estates, They differ in 
their nature ; Gulahadas Jugjivandas v. The Collector of Surat W ; 
Dosibai v, Ishvardas Jagjivandas^K 

The point of adverse possession was not taken in the first 
Court, There was an issue on the point of limitation in appeal 
and the finding thereon was in the negative. When a party 
is in possession. Ins possession must be referred to a legal and 
not to an illegal origin, The defendants set up tenancy, 
therefore their possession cannot be adverse to us : Dadoba v, 
Krishna® \ Budesal v. TIamianta ® ; Tha&ore Fatesing ji v. 
Bamanji A . Dalai®. 

The cases relied on in support of the point of adverse posses- 
sion relate to Vatan and not to Sarangam, Yatan estate is here- 
ditary, while Saranjam is only a life Restate: Bamehandra 
v, Ven&atiao®. On the death of the Saranjamdar the property 
goes to Government, The period of adverse possession against 
Government is sixty years. It is not shown when the def endants* 
possession became adverse to us. 

lag a Aar in reply ;~The decision of the Privy Council in 
Shelch Sultan Sani v. Shehh Ajmodin® does not touch the 
point as to the construction of the sanad in suit. 

The land is mentioned in the sanad because its revenue was 
to be paid to the landlord. 

Our possession became adverse from the year 1872 when 
Shekh Khan Mahomed who gave the Miraspatra to us died. 
Farther there is evidence in the case, exhibit 73 and exhibit 79, 
which shows that in the years 1883 and 1889 we claimed to hold 
as Mirasdars, while the present suit was filed in the year 1904?, 

The cases relied on for the purpose of showing that Saranjam 
and Jahagir are distinct, turned upon the words q£ the particular 
grants therein, 

0) (1878) 8 Bom. 186. ( 4 ) (1896) 21 Bom, 500. 

' $) (1891) 15 Bom. 222. ( 5 ) (1903) 27 Bom. 515. 

m (1879) 1 Bom, 34, (6) (1882) 6 Bom, 59S ab p 606, 

m (1892) 17 Bom, 431, 
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Scott, 0. J. This is a suit in ejectment brought by an 
Inamdar against persons claiming to hold as Mirasi or permanent 
tenants. 


It was conceded in the lower Court that the ‘ Inam ’ rights in 
the lands in suit appertain to a Saranjam held on political tenure 
and that the present-.incumbent of the Saranjam is the plaintiff, 
lhe defendants, however, contend that the Inam rights are merely 
the right to receive the royal share of the revenue and that the 
proprietary rights in the soil were prior to the date of the Tnam 
grant vested in the grantee of the Inam, have descended to his 
eirs independently of the Inam, and have furnished the 
permanent leasehold or Mirasi interest by virtue of which the 
defendants resist the plaintiff's claim to eject them. The lower 
appellate Court held it proved that the Saranjam was created 
prior to 1785 and that the lands in suit, at any rate since that 
year, came to be considered as appertaining to the Saranjam. As 
ie ease under which the defendants claim dates only from 1848 
the finding of fact of the lower Court disposes of the point. 

If the question were, as urged by Counsel for the defendants, a 
mixed question of fact and law it must, nevertheless, be decided 
against the defendants. The contention involves the denial of 
the title to the reversionary rights in the lands in the defendants’ 
occupation of the successive Saranjamdars approved by Govern- 
ment The defendants have, however, been continuously paying 
rent for their holding to the successive Saranjamdars including 
the plaintiff. They are thus estopped by attornment from 
disputing the plaintiffs title. See Famdev Lap v. Babaji Ram « 
and Doe Jem. Marlow v. Wigging. I n so far as the defendants’ 
case depends upon the construction of the Sanad of 1785, the 
decision of the lower Court rests upon the authority of the 
judgment of the Privy Council in favour of Sheikh Ajmodin, the 
aranjamdar, who succeeded their lessor, against Sheikh Sultan 
Sani their lessor s devisee, with reference to the lands in suit. 
|g|« to the report of the proceedings in that litigation 

heritohl fn t n suit were held not to be the private 
“ d devisable PK>J*rty of the defendants’ lessor but to ; 

W {1871) (A ’^ ^ (*.(1^,4 Q, B.367, ■: 
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be held on political tenure as part of the Saranjam. See BheM 
Sultan Sam v. Shell Ajmoclin&K 

The defendants* second line of defence was that the plaintiffs 
right is barred by the adverse possession of the defendants for 
upwards of twelve years under a claim to hold as permanent ten* 
ants. It is urged that time will run against the successive Saran- 
jamdars for the same reasons as it was held to run against succes- 
sive Watandars in Radhdbai v. Anantrav^ . This defence involves 
an examination of the nature of the particular estate with which 
we are concerned. The nature of the estate appears clearly from 
the judgment of the Privy Council in Sheik Sultan Sam v. Shell 
AjmoMn^K It is there stated that in consequence of the advice 
of Mr. Elphinstone the Court of Directors, in a despatch of the 
,26th October 1842, directed that the Jaghir of Shekh Mira (being 
the estate in question) ** already restored to the son of the last 
holder but for life only must be considered hereditary 1 *. u It 
remained for Government ” say their Lordships, “ when necessity 
should arise to determine to whom it should regrant or in whom 
it should recognise a right of succession to the Jaghirs then pos- 
sessed by Khan Mahamed**. Khan Mahamed died on the 3lst 
of December 1872, It then became necessary to determine to 
whom his Saranjam should be granted. Amongst the candidates 
was Shekh Ajmodin, the respondent, a descendant of Shekh 
Abdul Khan, the half brother of Khan Mahomed. This led to a 
Resolution by the Government dated the 23rd of October 1873 
that the Agent for Sardars should be requested to investigate 
judicially and after due notice to all parties concerned whether 
Shekh Ajmodin is under Mahomedan law the legitimate successor 
to the headship of the family either by adoption or descent. * y 
On the 28th November 1873, the Agent reported that Shekh 
Aj modin was not the legitimate successor to the headship of the 
family under Mahomedan law as Khan Mahomed had left a 
daughter and she had sons who were nearer the head of the family 
. than Shekh Ajmodin, but he recommended that any property the 
, i succession to which Government had power to regulate should <*o 
■ ■ ' .. . 
fffft 0892) 17 Bom. *81. ‘ (2) (1885) 9 Bom. 198. 
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to Ajmodin. On the 27th March 1874 the Government confirmed 
the Agent’s report in the following terms : — 

“ Resolution. — The proceedings of the Agent for Sardars are ap- 
proved and for the reasons given by Baron Larpent Shekh 
Ajmodin should he recognised as the head of the family to whom 
the Saranjam should be continued. To avoid disputes, the 
allowances for maintenance of the widows of the deceased Shekh 
Khan Mahomed and Shekh Abdul Kadar and of any others who 
have a claim for maintenance on the estate should be settled by 
order of Government after receiving the recommendation of the 
Agent. The allowances now paid to Shekh Rakmodeen and 
Rahimanbee under Government letter of 28th March 1861 should 
be continued .” 

This arrangement having been. approved by the Secretary of 
State, the whole of the Jaghir and Inam incomes were made over to 
Shekh Ajmodin, and the agent and the administrators of the 
estate which had been taken into the hands of Government called 
on all persons to acknowledge him as owner. 

Their Lordships conclude their judgment as follows : 

" Their Lordships, however, are of opinion that no distinction can 
be drawn between the Inam and the other property in question. 
As has been pointed out, the Sanad of 1785 included the inam 
villages and lands with the Mokasa as parts of one Saranjam for 
the support of troops. The effect of the treaty of the 3rd July 
1820, was to continue to Shekh Mira the whole of the property’ 
including the inam, as a personal and military jaghir. This was 
done by the Government on political considerations, and the tenure 
thereby created was political. This was the view taken by the 
Gopernment in 1876, when it adopted the report ot the Alienation 
Settlement Ofteer that ‘the whole estate intact, Saranjam and 
Inam, as restored after the war under the treaty of 3rd July 1820 
Is contmuable as a guaranteed estate to the adopted son ’ (Ajmodinl 
llteHte head of the family \ ^ 


; Lw ? ship% therefore > concur in the opinion expressed bv 

a miXed estate of Sar “jam and 
lDam TOS JffiW ¥ treaty of July, 1820 , to be held o« Z 
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same political tenure, and passed intact to the person whom the 
Government might recognise as the head of the family 

The estate then is a guaranteed hereditary estate. The right 
to succession is in the family, but it is subject to regulation by 
Government. When there is a delay in the choice of a successor 
to the last incumbent, Government collects the revenues for the 
next holder. The holder has no power of testamentary alienation 
and presumably has no greater powers with regard to the estate 
than the holders of other Saranjam estates which are, as a general 
rule, inalienable and impartible. See Radhalai v. Jmntrav 

It was conceded that a Saranjamdar would not, except possibly 
for necessity, have power to create a Mira si lease to enure beyond 
his life-time, and the defendants could not, after Khan Mahomed's 
death, successfully base their possession upon the lease of 1848. 
The defendants’ contention was disposed of by the lower Court 
on the ground that a successor takes the Saranjam by virtue of 
the gift of the ruling power and not by right of inheritance or 
any other right, and that as the plaintiff succeeded in 1895 and 
the suit was tiled in 1904, the claim is not time-ban ed. It is clear 
from what has been said above that the lower Court did not 
rightly apprehend the nature of this particular estate. In its 
incidents it resembles Ghatwali estates of the kind investigated 
by the Privy Council in Rajah Nilmoni Singh v. Bakranath 
Singh (2) , estates which are not transferable nor divisible, which 
are hereditary though not governed by the ordinary rules of 
inheritance, and which are subject to the condition of the Govern- 
ment’s approval of the heir. Against the successive holders of 
such estates rights may be acquired by adverse possession. See 
Tekait Ram Chwnder Singh v. Srimaii Madho Kvmari In that 
case it was held that time would begin to run not from the com- 
mencement of the tenancy of persons claiming'to hold as perma- 
nent tenants but from the date when the claims of the parties 
became openly and undoubtedly adverse. In the present case it 
is shown that at least from 1889 the defendants openly asserted 
^ ^ their claim to hold as permanent Mirasi tenants. As this was 

f |j \ i , r W (1386) & Bom. 214, Note (8). m (1882) 1, R. 9 1. A. 104, 

w , ^ (3) (1886) L. R. 12 X. A. 188 at p. 197, 
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more than 12 years before suit the -defendants have acquired a 
title to the limited interest claimed by them and cannot be ejected. 

We, therefore, allow the appeal. We set aside the decree of 
the lower appellate Court and dismiss the suit with costs 
throughout. 

* Decree set aside and suit dismissed. 

a. b. b. 


APPELLATE CRIMINAL. 


Before Mr. Justice Batchelor and, Mr. Justice Knight. 

EMPEEOR v. BALVANTEAO AKANTEAO.*’ ' 

Bombay A'bktri Act [Bombay Act V of 1878), sections J,3 (5), 47 f— Cocaine 
Illegal possession — Hemoval — Transportation of cocaine. 

Aceused No. 1 who was illegally in possession of cocaine brought it from his 
room and gave it to accused No. 2 who stood opposite his house. Tho latter 
carried it to some distance and delivered to a Purdeshi. The t wo accused were, 
under these circumstances, charged with transporting cocaine, an offence 
punishable under section 43 (b), of the Bombay A'bkdri Act, 1878. Tho 
Magistrate however, acquitted them of the offences and convicted them of 
illegal possession of cocaine, under section 47 of tho Act. Against this order of 
acquittal, the Public Prosecutor appealed to the High Court : 

Held, that the Magistrate was right in declining to convict the accused under 
section 43 (b), of th e Bombay A'bkari Act, 1878, inasmuch as the accused’s 


# Criminal Appeal No, 413 of 1909. 


as Mows 0 - 3 <5> Md ^ ° £ the B ° ml,a ' y A ’ bHli AOt (Bomba y Act v of 1-878) runs 

th^T^ ° f «* « order made under 

this Act, or of any license, permit or pass obtained under this Act,— 
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offence consisted not in moving tlie cocaine from one place to another, but in 
the unauthorised possession of it at any place in contravention of the Act 

Section 43, clause (fi), seems to contemplate ratter the case of a person who 
is in lawful possession of cocaine at one place, but is by law forbidden to remove 
it either partly or wholly to another place. 

Appeal by the Government] of Bombay from an order of 
acquittal recorded by A, H. S. Aston, Chief Presidency Magis- 
trate of Bombay. 

Balwantrao and another were tried for an offence punishable 
under section 43 (i) of the Bombay A^bk^ri Act, 1878, the former 
on a charge that on the 30th September 1909 at Fanas Wadi, 

Bombay, he transported 13 ounces of cocaine and the latter that 
he aided and abetted the offence. 

The possession of cocaine by Balvantrao was unlawful from 
its inception. It was removed by him from his room at Fanas 
Wadi and handed to accused No. 2 who stood near the gate of 
the Wadi ; and then the latter proceeded with the cocaine from 
thence to Bhang Wadi where he handed the parcel to a PurdeshL 

The Magistrate found that as the word (C placed was not 
defined in the Bombay A'bkari Act, 1878, there was no illegal 
transport or removal of the cocaine within the* meaning of 
section 43 (5) of the Act : he, therefore, acquitted both the 
accused of the offence, and convicted them only of illegal posses- 
sion of cocaine under section 47 of the Act. His reasons were 
as follows 

“ The word f place ’ is not defined in the A'bkari Act and the defence eon tenets 
that the removal of cocaine from accused’s house at Fanas Wadi to Bhang Wadi 
would not be a removal from one place to another within the meaning of 
section 43, that a removal from, one place to another must mean a removal from 
one village or town or district to another and that if the evidence is believed 
the only section under which accused can be convicted is that possession under 
.section 47. The defence also contend that in the absence of evidence' to show 
the transport was illegal the only section under which accused can he convicted 
is section 47. I think this later contention must be upheld. I convict accused 
under section 47.” 

The Public Prosecutor appealed to the High Court from the 
order of acquittal. 
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1910- M. B. Chaulal , Government Pleader, for the Crown. 

i * tesBOK Gadgil, with 1). B. Patmrdhan, for the accused. 

,> IteYiinsAo Peb Curiam : — We think that we ought not to interfere with 

AKANTBAO. 

this acquittal, and that the Magistrate was right in declining to 
convict the accused under section 43 (l) of the Bombay A'bkari 
Aet V of 1878. The fact was that the accused’s possession of 
this cocaine was altogether illegal, and, in these circumstances, it 
seems to us that section 43 (5) does not apply. That section 
seems to contemplate rather the case of a person who is in lawful 
possession of cocaine at one place, hut is by law forbidden to 
remove it either partly or wholly to another place. Hero the 
offence consisted not in moving the cocaine from one place to 
another, hut in the unauthorised possession of it at any place 
in contravention of the Aet. The appeal, therefore, must bo 
dismissed. 

Appeal dismissed. 

E. E. 


APPELLATE CRIMINAL. 

Before Mr. Justice Batchelor and Mr. Justice Knight. 

1MPEROB v. MULJI DAMODARDAS* 

City of Bombay Municipal Act {Bom. Act III of 1888), section 390— 
Paetory— Municipal Commissioner, permission of — Unauthorised factory. 

The accused obtained tba Municipal Commissionei s pet mission (section 390 (1) 
of the Citylof Bombay Municipal Act, 1888), to establish a hand-loom factory 
worked by an oil (engine but by moans of this oil engine he also established a 
dour mill without any permission. The accused was, therefore, charged with 
the offence under section 390 (1) of the Act 

Meld, that the accused was guilty of a technical offence under section 390 (1) 
of the City of Bombay Municipal Act, 1888 : for although the accused had leave 
to establishjthe hand-loom factory, he had no leave to establish the flour mill 
|ft£|0ry» which was not the less another and a separate factoiy because it 
happened to be worked by the same power which it was proposed to employ in 
the permitted factory, 

’ $ f, , . M 

{fi "' * Criminal Appeal 


No. 452 of 1907. 
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Appeal by the Government of Bombay from an order of 
acquittal passed by P. H. Dastur, Second Presidency Magistrate 
of Bombay. 

Mulji Damodardas obtained from the Municipal Commissioner 
of the City of Bombay a permission, under section 390 (1) of the 
City of Bombay Municipal Act, 1888, for the establishment of a 
hand-loom factory to be worked by an oil engine. 

It appeared that Mulji (accused) instead of using the oil 
engine solely for the purpose of working a hand-loom factory 
used it also for the purpose of working a flour mill. 

The accused was under these circumstances 'tried for an offence 
under section 390 (1) ; but the Magistrate acquitted him. 

The Public Prosecutor appealed to the High Court from the 
order of acquittal. 

Strangmcm, Advocate General, with E. F. Nicholson , Public 
Prosecutor for the Crown. 

Tnverarity, with T. B, JDesai, for the accused. 

Pee Curiam — The respondent here was charged before the 
Presidency Magistrate, with having committed an offence under 
section 390 (1) of the Bombay Municipal Act III of 1888. He 
was acquitted by the Magistrate, and the Government of Bombay 
appeals against that acquittal. 

Section 390 (1) lays down that — 
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“ Ho person shall newly establishin any premises any factory, workshop or 
workplace in which it is intended that steam, water ~oi other mechanical 
power shall he employed, without the previous" written permission of the 
Commissioner.” 

The accused obtained the Municipal Commissioners permis- 
sion to establish a hand-loom factory, worked by an oil engine. 
But by means of this oil-engine the accused has also established 
a flour mill. It seems to us quite clear that he is guilty of a 
technical offence under section 390. The mechanical power or 
foree is to be distinguished from the factory. And here, although 
( the respondent had leave to establish the hand-loom factory, he 
J bad no leave to establish the flour mill factory, which, in our 

| " opinion, is not the less another and a separate factory because 
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it happens to be worked by the same power which it was 
proposed to employ in the permitted factory. We are* therefore, 
of opinion that the acquittal should be set aside, and that the 
respondent should he convicted of the offence charged. He has 
undertaken, through Ms Counsel, not to work the flour mill 
beyond to-day, without permission under section 1590, and in 
these circumstances we think that a nominal fine of one rupee 
will be sufficient, 

r Appeal allowed , 

K* a. 


APPELLATE CRIMINAL. 


Before Mr Justice Batchelor and Mr Justice Knight, 

EMPEROR v. RAJA BAHADUR SHIYLAL MOTILAL * 

City qf Bombay Municipal Act {Bombay Act III of 1888), section ST? f — 
Municipal Commissioner — Neglected premises — Notice to remove nuisance 
—Magistrates discretion , 

Hie accused was seived with a notice of requisition under section 377 of the 
City of Bombay Municipal Act, 1888, lequmng him to lemove filth, rubbish, 
heaps of catcher a and stable lefuso from a laige piece of vacant land belonging 
to him. He failed to comply with the lequisition, and a pi os emit ion was 
instituted against him The Magistrate viewed the piemises ; and having so 
them, but without hearing any evidence, acquitted the accused, as the 
p»kes did not appear to him to be in a filthy condition — 


# Criminal Appeal No, 453 of 1909, 
f Section 377 runs thus 

(1) If it shall appear to the Commissioner that any premises are overgrown with 
rank and noisome visitation or are otheiwise in an unwholesome oi filthy condition 
or, by reason of thou not being properly enclosed, are resorted to by the public for 
purposes of nature, or aie otherwise a musance to the neighboming inhabitance, 
the Commissionei may, by written notice, require the owner or occupier of such 
premises to cleanse, clear or enclose the same, or, with the approval of the standing 

ma * Um t0 take Sllcli ° ther ordei with tllc same as tho Commis- 
m, t necessary ; 

\ 

led that, in so far as the unwholesome or filthy condition of such 
sfich nuisance as abovementioned is caused by the discharge from or % 
municipal drams or appliances connected therewith, it shall ha* 
Commiisloner to cleanse such premises, ' 1 *7* * 

t I «■* 4 1 Jilw 





BOMBAY SERIES. 


347 


VOL. XXXIV.] 


& 


Meld, tliat the premises having appealed to the Commissioner iii a filthy 
condition, the notice was yalidly issued under section 377 of the City of 
Bombay Municipal Act, 1888 ; and that theie having been a non-compliance 
with the notice, the offence was complete 

Held, further, that the Magistiate was wrong in acquitting the accused on 
the sole ground that the premises did not appear to him to be m such a condi- 
tion as to justify the issue of a notice under section 377. 

Section 377 of the City of Bombay Municipal Act, 1888, enacts that the only 
condition precedent to the valid issue of a requisition is that it shall appear — 
not to the Magistrate but — to the Commissioner that the piemises are m the 
^condition specified in the section. 

Criminal appeal by the Government of Bombay, from the 
order of acquittal passed by P. H. Dastur, Second Presidency 
Magistrate of Bombay. 

The Municipal Commissioner of the City of Bombay issued a 
notice under section 377 of the City of Bombay Municipal Act, 
1888, calling upon the accused Raja Bahadur Shivlal Motilal 
to remove the filth, rubbish, heaps of cutchera and stable refuse 
from a large piece of vacant land belonging to him. 

The accused failed to comply with the requisition. He was 
therefore prosecuted. 

The Magistrate heard the complainant, recorded the accused’s 
plea of not guilty, and postponed the further hearing as he was 
desirous of personally viewing the premises. The Magistrate 
did so : and on the nest day of hearing, without hearing any 
evidence, acquitted the accused, remarking : “ The heap was 
seen by me and it is not cutchera but only earth.” 

As a matter of fact, however, though the accumulation of the 
rubbish in question had outwardly the appearance of an undu- 
lating mound of earth of varying height extending for above 
thirty yards along the length of the western side of the vacant 
land, it was found on inspection by the Municipality to be 
nothing less than a heap of house and stable refuse in all stages 
of decomposition and that there were at least eighty cart-loads 
of such refuse in the said heap. The evidence of these facts was 
available to the complainant at the hearing and the Magistrate 
was also informed of it. 

The Public Prosecutor appealed to the High Court against the 
order of acquittal. 
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Sfrangman , Advocate General, with Nicholson* Public Prose- 
cutor, for the Crown, 

Set ah ctd, with Bhaishanlar 3 Kang a and Qirdharlal, for the 
accused, 

Batchelor, J. The respondent here was served with a 
notice or requisition under vsection 877 of the Bombay Municipal 
Act III of 1888, requiring him to remove filth, rubbish, heaps 
of cntchem and stable refuse from a large piece of vacant land 
belonging to him. The requisition was not complied with and 
a prosecution was instituted in the Court of the Presidency 
Magistrate, The learned Magistrate, on the 25th of May, ad- 
journed the case so that he himself might view the premises in 
question, and having so viewed them, but without hearing any 
evidence, acquitted the respondent, recording his reason for 
that acquittal in these words : “ The heap was seen by me 

and it is not cnPhem but only earth/* On this appeal it is 
represented to us by the Advocate General, on behalf of the 
Municipal Commissioner, that though the accumulation of the 
rubbish in question had outwardly the appearance of an undu- 
lating mound of earth of varying height extending for about 
80 yards along of the western side of the vacant land, it was 
found, on inspection by the Health Department to be nothing 
less than a heap of house and stable refuse in all stages of 
decomposition and that there were at least eighty cart-loads of 
such refuse in the said heap, that evidence of these facts was 
available and that the learned Magistrate was so interned. 
But however that may be, the respondent’s acquittal cannot 
be sustained. The learned Magistrate, I think, has somewhat 
misread section 877 of the Municipal Act. He has read it as 
it it enacted that certain consequences should ensue when the 
premises appeared to the Magistrate to be in a filthy condition. 
But that is not so. As I understand the section, it enacts that 
the only condition precedent to the valid issue of a requisition 

that it shall appear, not to the Magistrate, but to the Com- 
missioner, that the premises are in such a condition. It is not 
denied here that these premises did appear to the Commissioner 
to be in the condition specified ; and the notice was, therefore, 
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yaliclly issued under section 3 “7. That being so, the Magistrate 
was, I think, wrong in acquitting the accused on the sole ground 
that the premises did not appear to the Magistrate to be in such 
a condition as to justify the issue, of a notice under the section. 
It is admitted before us now that the Municipal Commissioner's 
order has not been complied with. I am, therefore, of opinion 
that the acquittal should be set aside and that the respondent 
should be convicted under section 471 of the Act. But, in the 
circumstances of the case a nominal .fine of one rupee will, I 
hope, be enough. 

Knight, J. — I concur. 

Appeal alloioed * 
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appellate civil. 


Before Mr . Justice ChandavarJcar and Mr . Justice Knight. 

* 

SAKHAB.AM HARI and others (original Dependants), Appellants, v. 1910. 

LAXMIPMYA TIRTIIA SWAMI (original Plaintiff), Respondent * January 20 # 

Limitation Act (XV of 1877), 8zh II i Arts. 181 , 62— Cash dlowance— 

Tastilc — Arrears of cash allowance, suit to recover. 

Tlic plaintiff, the managei of the temple of Shri Lav mi Narayan Dev at 
Hnlekal, sued to xecover from the defendants, the managers of the temple’of Shree 
Madhukcshwar at Banawasi, a sum of Rs. 96 as arieais of a cash allowance 
(tastik) which the foimet was entitled to receive from the pioperty of the latter. 

The defendants admitted the title of the plaintiff to the allowance but pleaded 
limitation as to the anears for two out of the sis years. The lower Courts 
applied Aiticle 131 of the Limitation Act, 1877 , and allowed the whole of the 
claim. On appeal. 

Held, that the claim was properly allowed. 

A cash allowance of tho nature as in the present case is, according* to Hindu 
law, nibandha or immoveable properly ; where it is annually payable, the 
right to payment gives to the person entitled a peiiodically recurring right as 
against the person liable to pay. The light to any amount which has become 
payable stands as to such person on the same footing as the aggregate of rights 
to amounts which are to become payable and which have become actually^ due. 


# Second Appeal No, 595 of 1909, 
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But where there are more than one person entitled to the payment as co-sharer 
and the payment is made to one of them by the person liable to pay, the co« 
shaier receiving the amount holds it, minus his share, on behalf of the lest as 
money had and received for their use, though as to him with reference to the 
aggregate of lights, it is nibandha or immoveable property, in the nature of a 
periodically recurring right. 

The important question is who is the person sued and what i& it that is sued 
for? If what is sued for is the establishment of a title to the light itself, 
then Article 131 applies, whether the defendant is the person originally liable to 
pay or is a co- sharer who has leceived payment from that person. If, on the 
other hand, what is sued for is the amount of arrears, which has become 
actually payable to the plaintiff, then there is a distinction betw een the person 
originally liable to pay and a co-sharer of the plaintiff, who has actually leceived 
payment from that person. Article 131 applies in that case to the person origin- 
ally liable to pay and Article 62 applies to the co-sharer who has received the 
payment. 

Secern* appeal from the decision of D. S. Sapre, First Class 
Subordinate Judge, A. P., at Kdrwar, confirming the decree passed 
by R, R, Sane, Subordinate Judge of Sirsi. 

Suit to recover arrears of a cash allowance called tasti/c. 

The plaintiff was the manager of a temple called the Yyasraja 
Matha at Hulekal. The temple was in receipt of a cash allowance 
every year from the defendants who were the managers of the 
temple of Shree Madhukeshwar at Banawdsi. 

The claim was for arrears which had accrued due during the 
tax years preceding the suit. 

The defendants admitted the plaintiff's right to receive the 
allowance ; but they claimed that his right to two years out of 
the six was barred by limitation. 

The Court of first instance held that Article 181 of the Limita-* 
tion Act, 1877, applied to the case, and decreed the plaintiff's 
claim in full. His reasons were as follows 

The plaintiffs right to receive this annual payment is acknowledged by the 
{ ^l^fdants to be an already established one, since time immemorial. It is there-' 
; r lm not at all necessary for the plaintiff to bring a suit for the establishment 
i Bo, he can, in a suit like the present, recover arrears that fell due 
within twelve years before this .suit (vide CMaganlal v, BcvpubM, L R. 5 
Bom. 08* followed hx 1 1/. R, 16 AIL 189). 
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It is however contended *by Mr. Jede for the defendants that this suit is 
governed by Article 62 of the Limitation Act. But l think that his contention 
cannot prevail. Bor, Article 62 applies to the case of a person* suing for his 
co-sharer who has received the whole amount from the person primarily bound 
to pay ; whereas Article 133 applies to the case of a liakdar (t e,, peison entitled 
to some allowance) suing the person primarily bound to pay him the whole hah 
(vide Stalling's Indian Limitation Act, 4th Edition, page 285), In the present 
case, it is not alleged by the defendants that they and the plaintiff are co-sharers 
and that as such, they have received the amount of plaintiff’s share for plaintiff’s 
use, from a third person primarily liable to pay. According to plaintiff’s 
allegation in the plaint, the temple propeity being primarily liable for the pay- 
ment, the managers of the temples for the time being are the persons primarily 
liable to pay the amount to him, * These allegations were not traversed by the 
defendants although defendant No. 1, who is the principal manager, was exa- 
mined on oath (exhibit 11). 

Again, according to Article 62, the period of limitation is to be counted from 
the date when the money is received by the defendants for plaintiff's use. It is 
neither alleged nor proved by the defendants that the money payable to plaintiff 
was at any time received by them from some third person for the plaintiff's use. 
On the contrary they have distinctly stated in paragraph 3 of their written 
statement (exhibit 5) that in their account, the year is computed from the 1st 
of August to the 31st of July of the following year ; and that the sum payable 
to plaintiff for any particular year falls due, after the close of that year. So 
according to them, the cause of action is to arise in the month of August of 
each year. This is quite inconsistent with the theory that Article 62 applies to 
this suit. I am therefore of opinion that this suit is governed by Article 131 
of the Limitation Act. 

On appeal; this decree was confirmed. 

The defendants appealed to the High Court. 

K. S. Kelhar , for the appellant. 

The respondents did not appear. 

ChanS avakkak., J . In the suit out of which this second 
appeal arises, the respondent before us as plaintiff sought, as 
manager of the temple of Shri Laxmi Narayan Dev at Hulekal, 
to recover the arrears for six years of a cash allowance (tasUk) 
due to the temple from year to year from the temple of Shree 
Madhukeshvar at Banav^si, of which the present appellants are 
managers. 

The appellants admitted the title of the respondent to the 
allowance but pleaded limitation as to the arrears for two out of 
the six years. 
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The Subordinate Judge, who heard the suit, held that the period 
of twelve years under Article 131 of the Limitation Act applied 
to the claim for arrears and allowed the whole of the claim. 
The Subordinate Judge, First Glass, who heard the appeal from 
the original deeree, has confirmed it. 

On this second appeal it is argued, on the authority of 
Chamanlal v. Bapubhafi\ Raoji v. Bala®, liaihna Mndaliar v. 
Tiiuvenkata Chariar that the claim to the arrears is as for 
money had and received, to which Article 62 of the Limitation 
Act XV of 1877 applies. 

A cash allowance of the nature, such as we have in the present 
case, is, according to Hindu Law, nibandha or immoveable 
property. Where it is annually payable, the right to payment 
gives to the person entitled a periodically recurring right as 
against the person liable to pay. The right to any amount which 
has become payable stands as to such person on the same footing 
as the aggregate of rights to amounts which are to become 
payable and also those which have become actually due. But 
where there are more than one person entitled to the payment 
as co-sharers and the payment is made to one of them by the 
person liable to pay, the co-sharer receiving the amount holds it, 
minus his share, on behalf of the rest as money had and received 
for their use, though as to him with reference to the aggregate 
of rights, it is mbaiidhct or immoveable property, in the natui'e 
of a periodically recurring right. This is the law clearly 
established by the decisions of this Court. In Harmnlchgauri v. 
Eamukkprasad it was held that Article 132 of Act IX of 1871 
(which is the same as Article 131 of Act XV of 1877) applied 
to a suit brought by a hctkd&r against the person originally 
liable to pay the hak and not to a suit brought by a co-sharer 
in the hak against another co-sharer who has received from 
the person originally liable the whole amount. The same 
principle was adopted in Demi Maneklal Amrattal v. Demi 
, &bklal Bhogilal © and JDulaU Fahuji v. Bamidharrai (»), I Q 


« (im) 22 Bom. 669. 

ffi (1890)_15 Bom. 135 at p. 140. 

(») (1809) 22 Mad. 361. 


(« (1883) 7 Bom. 101. 
TO (1884) 8 Bom. 426. 
TO (1884) 9 Bom. Ill, 
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Raoji v. Bala® it was held that a suit by one eo-sharer 
to establish a title to a periodically recurring right as against 
another co-sharer fell, for tho purposes of limitation, under 
Article 131 of Act XV of 1877, whereas a suit by the 
same co-sharer against the other for arrears of the amount 
received by the latter and payable, in virtue of his share to the 
former, fell under Article 62. The decision of this Court in 
Chamanlal v. only reaffirms that principle. The 

important question in all these cases is who is the person sued and 
what is it that is sued for? If what is sued for is the establishment 
of a title to the right itself, then Article l3l applies, whether the 
defendant is the person oiiginally liable to pay or is aco-sharer who 
has received payment from that person. If, on the other hand, 
what is sued for is an amount of arrears, which has become 
actually payable to the plaintiff, then there is a distinction 
between the person oiiginally liable to pay and a co-sharer of 
the plaintiff, who has actually received payment from that 
person. Article 131 applies in that case to the person originally 
liable to pay and Article 62 applies to the co-sharer who has* 
received the payment. The present suit is of the former 
character and has been rightly held by the lower Court to be 
governed by Article 181, The decree must, therefore, be con- 
firmed. 
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APPELLATE CIVIL. 


Before Mr, Justice Chandavarhar and Mr> Justice Knight, 

RAMKRISHNA NARAYAX SINDE (obiginad Defendant), Afpeeiant, 
v. YINA1.AK NARAYAN SASWADKAR (oEia-iifAD Plaintiff), 
Respondent.* 


Transfer of Property Aot(IV of 1882), section 85— Suit upon mortgage— 
Mortgage executed by adult members of the family— Suit brought against 
all members excepting a minor— Decree— Sale of mortgaged property in 
execution— Minor seeling to exempt Ms share from sale—Bepresentatim 
of the minor by the adult members. 

A Hindu family living jointly consisted of S., his son M., and his two grand- 
sons 8*. and R. (minors) by a predeceased son. S. mortgaged a house for 
purposes allowed by Hindu law. The deed of mortgage was signed 1 by S., M. 
and S 1 . represented by his mother. The mortgagee sued on the mortgage and 
joined. S., M. and S 1 . as party defendants. The suit passed into a decree, in 
execution of which the house was sold at a Court auction and purchased by the 
plaintiff. In a suit by the plaintiff against M., S 1 . and E. (S. having died) for 
possession of the house, R. claimed to exempt from the sale his share in the 
house which was one-fourth, on the ground that as he was not a party to the 
suit, lie was not bound by the decree. 

Seld, that though R. was omitted from the suit he was represented by the 
adult members, who were the managing members of the family. 

Meld, also, that the debt was contracted by S., tbe grandfather of E., and 

R. was bound by it unless it had been contracted for illegal or immoral 
purposes. 


Second appeal from the decision of R. D. Nagarkar, First 
Class Subordinate Judge, A. P., at Poona, varying the decree 
passed by D. G. Medhekar, Joint Subordinate Judge at Poona. 

One Santaji had a son Maruti and two grandsons by a pre- 
deceased son : Shivram and Ramkrishna (minors). 

In 1893, Santaji mortgaged a house belonging to the family 
s “A mi yP ur P° ses - T he deed of mortgage was executed by 
OtjraSi. ' U ’’ ram represeale<1 % Ms. mother 


* Second Appeal No. 383 of 1908, 



tOK XXXIV.] B6MBAY SERIES* 

In 1901, the mortgagee sued Maruti and*. Shivram (Santaji 
having died) upon the mortgage : and obtained a decree against 
them. In execution of this decree the house mortgaged was 
sold at a Court-sale and purchased by the plaintiff. 

The plaintiff then sued Maruti, Shivram and Ramkrishna 
to recover possession of the house. Ramkrishna contended that 
at least his share in the house (which was one-fourth) was not 
included in the sale, inasmuch as he not having been a party 
to the mortgage suit was not bound by the decree passed therein. 

The Court of first instance agreed with the contention and 
passed a decree awarding the plaintiff possession of the house 
with the exception of Ramkrishna’s share. The reasons were 
as follows 

Tire presumption of Hindu law is in favour of joint family and joint 
property. Plaintiffs case is not that the first defendant had no interest in 
the property but that whatever interest he had has been sold under the decree, 
exhibit No. 69 the debt for which the decree was obtained being a joint 
family debt. But a reference to the mortgage-bond/ exhibit No. 49^ shows 
that it contains no recital of the purpose for which the debt was contracted. 
It is true that the defendant No. Fs mother represented the defendant No. 2 
as his guardian ad litem in the suit based on the mortgage, hut the first 
defendant was not so represented. The defendant No. 2 was also a party to 
the mortgage bond, exhibit 49, but not the defendant No. 1. It might be 
urged that the fact that the defendant No. 2, brother of the defendant No. 1, 
was a party to the mortgage-bond is sufficient to justify the presumption that 
the debt was contracted for the benefit of all including the defendant No. 1, 
But in the absence of any proof of a specific nature, such a presumption would 
not be justifiable in my opinion. There is nothing to show that there was 
before the creditor a sufficient material to create on his part a bond fide belief 
that the debt was necessary for any joint family purpose. I am therefore 
unable to say that the plaintiff purchased the right, title and interest of the 
defendant No, 1 in the property. Nor is there anything to show that the 
right of the defendant No. 1 in the property has in any way been extinguished. 

On appeal the lower appellate Court came to a different 
conclusion. It held that Ramkrishna^s share also passed by 
the sale. The following were the grounds : — 

The next -question is whether the Court-sale is binding upon the defendant 
No. I. To prove that it is binding on him, one of the grounds alleged on 
behalf of the plaintiff is that the loan in the m or t gage : b on cl j exhibit 49, was 
taken for the benefit of the joint family. The only evidence on the point to 

B 106—9 


m 


1910. 


Ramkrishna. 

w* 

Vi KAYAK ' 
Narayak. 



356 


1910. 


Ramkbisuna 

V. 

VjJTAtAK 

Nabayas. 


I 


4 



I 


THE INDIAN LAW REPORTS. [VOL. XXXIV. 

# 

■which, attention is drawn is the fact that Maruti, the son of Santaji, and 
Shivram’s mother Gajarahai, the widow of another son (Narayan) of Santaji, on 
behalf of her minor son joined. Santaji in the execution of the mortgage-deed. 
But this is insufficient to prove that the creditor Iona fide believed that the 
loan was taken for the benefit of the family in the absence of evidence showing 
that the creditor made enquiries and had reason to be satisfied as to the neces- 
sity for the loan. In the absence of such evidence the debt would not be 
binding on Shivram himself on the giound mentioned. But in Suit No. 299 
of 1901 Shivram agieed to pay the debt under a consent decree and therefore 
his share in the suit house properly passed under the Court-sale. 

Another ground on which the share of the defendant No. 1 in the suit house 
is eonght to he found is that the lean taken under the bond, exhibit 49, having 
been taken by a grandfather, the defendant No. 1 as grandson was under the 
Hindu law bound to pay the debt of his grandfather irrespective of its benefit 
to himself unless it was tainted with immoiality or was otherwise repugnant 
to Hindu law. .Reference is made to the following authorities Mrasimharav 
v. Antuji (2 Bom. H. C. B. 64) ; Lachman Das v. Khunnulal (I. L. B. 19 
All. 26) ; Narayan v. VenJcatacliarya (6 Bom, L. E. 434) ; Mayne’s Hindu 
Law, sections 302 to 304 ; Mayne’s Hindu Law, pages 376 to 380, 6th edition • 
Sadashw v.Dinkar (I. L. B. 6 Bom. 520). I think this contention must 
prevail in the absence of a suggestion and of evidence to prove that the debt 
w:is one which the defendant No. 1 as grandson was not bound to pay under 
the rules of Hindu law. The Allahabad ruling quoted is an authority for 
holding that the debt being secured by a mortgage, the defendant No. 1 was 
bound to pay it with interest. In this view 0 f the matter it is necessary to 
go into the question whether the defendant No. 1 was benefited by the debt 
contracted by his grandfather. The plaintiff as auction purchaser, therefore, 
acquired title to tbo one-fourth share of the defendant No. 1 inlthe suit house. 

The defendant appealed to the High Court. 

P. P. Khai'o, for the appellant. 

G. S. Ptio, for the respondent. 




' ; oo 01 me Transfer 

of Property Act requires that all persons, having an interest in 

property comprised in a mortgage, most he joined as parties (o' 
any suit under Chapter IV of the Act, relating to sneh mortgage, 
provided that the plaintiff has notice of the interest. But the 
section has been construed by the Calcutta and the Madras 
High Court os not interfering with the role of Hindu law tint 
it is open to a father in a Hindu family to represent, subjlrt L 
certain conditions, his sons or other members in a suit brought 
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upon a mortgage against him. For instance in JlamascimaygMi 
v. Virammi Ap/ar^, the mortgage had been executed by a 
Hindu father. The suit was brought against him and two of his 
three sons and there was a decree. A suit having been brought 
by the third son, it was contended by him that as he had 
not been made a party to the previous suit upon the mortgage, 
the decree passed in it, and the sale consequent upon it, did not 
bind him, and he relied upon section 85. It was held there that 
the father represented the sons in the absence of proof that the 
mortgage had been effected for a debt of the father contracted 
for an illegal or immoral purpose. So also in Lala Sihfja Prosail 
v. Golub GhancP\ the mortgage was by a Hindu father, who, 
with his son, constituted a joint Mitakshara family. It was 
held that k the father incurred the debt in his representative 
capacity and as managing member of the family. And the 
ruling of the Court was that it was open to the son by a suit 
to question the decree and the sale onsequent upon it, but that 
the son, in order to succeed and entitle him to redeem his share 
of the property, must show not merely that he had not been 
made a party to the suit brought against the father, but also 
that the debt of the mortgage was not binding upon him, 
having been incurred for an illegal or immoral purpose by the 
father. The principle seems to be sound and in accordance with 
the observations of their Lordships of the Privy Council in 
KIdarajmal v. Daim^K 

In the present case the mortgage was by Santaji* grand- 
father of the present appellant, by his uncle Maruti, and by his 
brother Shivram, a minor, who was represented by his mother, 
Gojrabai, To the suit which was brought subsequently on the 
mortgage, the persons brought on the record as defendants 
were the present appellant's undivided uncles, Maruti and 
Parshram, and his undivided brother Shivram who had at that 
time arrived at the age of majority. The present appellant was, 
no doubt, omitted from the suit, but the adult members of the 
family represented Mm. They were the managing members 

hi (1898) 21 Mad. 222. (2) (1900) 27 Gal. 724. 

(3) (1901) L* 32 L A. 23 at p. 35. 
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1910, 0 £ the family. Therefore, according to Hindu law, wo must 

Kamkbishna hold, in the absence of any other circumstance, that the present 
Viratas appellant had been substantially represented upon the record, 

Narayan, and was virtually a party to the suit. Further, even if Shivram, 

the brother of the appellant, had not been brought upon the 
record, there was Maruti, the eldest managing member of the 
family. The debt again was one contracted by Santaji, the 
grandfather of the appellant, and the latter is bound by it unless 
it had been contracted by Santaji for illegal or immoral purposes. 
It has been found that the debt had been contracted by the 
managing members of the family for its benefit and necessities. 

On these grounds the decree must be confirmed with costs* 

Decree confirmed. 

/ R. B. 


ORIGINAL CIVIL. 

Before Mr. Justice Bazar , 

UMABAI, Plaintiff, v, BHAU BALWANT and others, Dr pendants 31 

Civil "Procedure Code (Act V of 190S) Order 1 Buie % Order II Buie S — 
Grades of several defendants in one suit — w Same act or transaction 
Series of act? or transactions act ice. 

In reading order I, Rule 3, of the Civil Procedure Code (Act V of 1908) it 
seems quite obvious that the word “ same ° which precedes the words £ ‘ acts or 
transaction ” governs also the woids u scries of acts or transactions ’* and must 
be read before those woids also, The fust condition to be fulfilled before joining 
several persons as co-defendants in the same suit is that the right to relief 
sought in the suit must arise against all the defendants from the same act or 
transaction or fiom the same series of acts oi transactions. The second con- 
dition to he fulfilled under the rule is that some common question either of 
fact or law should arise against the defendants if separate suits were brought 
against such persons. Befoie a plaintiff can join several defendants in the 
same suit both the conditions laid down in the rule must be fulfilled, first, the re- 
lief sought against the defendants whether jointly, severally or in the alternative, 
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must arise fiom tie same act 01 tiansaction or the same series of acts or 
transactions. And, secondly, there must arise between the plaintiff and all the 
defendants some common question of law or fact. 

The plaintiff may in one action unite several causes of action against seveial 
defendants provided that all such defendants aie c ‘ jointly liable in 1 aspect of 
each and all of such causes of action 71 and that the condition precedent to 
the plaintiff being allowed to join several causes of action against several 
defendants is that such defendants must all { have a joint xnteiest in the main 
question raised by the litig ition’ 7 and that causes of action joined in one suit 
against several defendants must be causes of action m which t! the defendants 
aie all jointly interested ”, 

It is not necessary that every defendant should be interested as to all the 
reliefs claimed in the suit but it is necessaiy that theia must be a cause of 
action in which all the defendants are more or less interested although the 
relief asked against them may vary. 

The material facts in this case appear sufficiently from the 
judgment. At the hearing of the suit counsel for the 1st defend* 
ant raised amongst others the following issues : — 

(1) Whether this Court has jurisdiction to try this case. 

(2) Whether the suit is not bad for reason of mis-joinder of 
causes of action and of parties. 

These two issues were ordered to be tried as preliminary 
issues. 

Seialvad with Hailes for 1st defendant referred to Order 1, Rule 
3, of Civil Procedure Code of 1908. Their right to relief arises 
from (1) adoption and (2) from mortgages. One transaction has 
nothing to do with the other. This is a combination of two distinct 
suits and transactions. No common question of fact or law 
would arise if separate suits were brought Nanwgh Das v. 
Mangal Duleg^ > Mowji Monji v. Kuverji Nanajh®\ Bam Narain, 
Did v. Annoda Prosad PosM^\ Succession Certificate Act (VII of 
1889), section 4. 

♦ ITmabai could not sue without taking out letters of adminis- 
tration or a succession certificate, 

Sircmgmcm, Advocate- General* (with him Inver arity and 
Jayafaav) for the plaintiff. 

CD (1882) 5 All. 168. (2) (1907) 31 Bern, 510, 

(3) (1887) 14 Cal. 681, 
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The point must be decided on the Civil Procedure Code of 1908. 
Our cause of action is the mortgage in which all the defendants 
are interested vitally. Common questions of law or fact arise. 
Under Order 1, Rule 5, it is not necessary that all the defendants 
should bo interested in "all the reliefs sought. Even under the 
old Code this would have been a good suit. See Farran, C. -J., in 
. Raghmath Mnlcund v. Sarosh K, R. Cctma Niusligh Das v. 

* Mmgal Duhey^ is no longer law as the ratio of that case dis* 
appear® now. There were in that suit three causes of action. Here 
there is only one cause of action namely the moitgage claim, and 
a part of it is in the 1st defendant’s bands Serapil Eng Khan v. 
Abdul RahamanW ; Sii llaja Smhadri Appa Rao v. PaiHipaii 
Rmayya^. Mavji Monji v, Kuvsr/ Eanaji ® is in our favour. 
No embarrassment is caused to 1st defendant and the other 
defendants don’t appear and plead embarrassment. Cider 2, 
Rule 1. 

Sclulvad in ieply referred to Slro* d v. Lmuo,i ® , Two conditions 
must coincide in Order 1 Rule 3. In this case there are two Irans- 
actions(l) the adoption, (2) the moitgage, entirely unconnected 
with each other. Order 1, Rule 5, must be taken in connection 
with Order ] , Rule 3. 

Raghmath Ilnhml v. Saios/t K, R. Carnal relied on is different 
and does not apply to the facts of this case. So also in the 

• t other cases relied on there was one caus^of action. That there 

is no embarrassment is no defence against multifariousness, it 
is a defence where joinder is allowed. Rut there is considerable 
embarrassment if you look into the nature of the contentions. 
The adoption took place in Poona. All the evidence is in Poona. 

Davae, J. ; — At the hearing of this suit Mr. Setalvad for the 
first defendant raised among others the following issues : 

(4) Whether the Court has jurisdiction to enteitain this suit. 

(o) Whether the suit is not bid for reason of mis-joindoi of causes of action 
and of parties. 

i CD (1899) 23 Bom. 2GG. ( 4 ) (1905) 29 Mad, 29. 

#3 (3882) 5 Ail. 103. ( 5 ) (-jgoy) 3 ] Bom. 616. 

m (1902) 29 Cal. 267. ( 8 ) [18 8 8] 2 Q. B. U at p, 61. 
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The learned counsel after the issues had been raised and the 
Advocate-General had stated the facts of the case applied that 
the two issues Nos. 4 and 5 which involved questions of law 
should bo tried first. The Advocate-General did not object to 
this being done* Order XIV, r 2, provides that where in the 
same suit issues both of law and of fact arise and the Court is 
of opinion that u the ease or any pai t thereof may be disposed of 
on the issues of law only, it shall try those issues first. 


On the pleadings and the undisputed facts it did appear to me 
possible that the suit, or at all events a part of this suit, may be 
disposed of by determination of these issues of law, and I felt 
that it was desirable in the interest of the parties that these 
issues should be tried first, 
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It seems to me however that the decision of issue No, 4 as to 
the jurisdiction of this Court depends on my decision on issue 
No. 5 as to whether this suit is bad by reason of misjoinder of 
cruses of action and of parties and the results that may follow 
from my decision of that issue. I will, therefore, in the first 
instance confine my attention to the consideration of the question 
for decision involved in that issue. To arrive at a correct 
decision on the issue as to misjoinder, it is necessary that the 
facts must be clearly appreciated. 

The undisputed facts are to be gathered from the plaint in this 
suit and the plaint in suit No. S of 1906 which is referred by the 
plaintiff herein in para 6 of her plaint. 

One Vithoba Khundappa Gulve died on the 11th of September 
1891 leaving a will dated the 27th of January 1890. The 9th 
and 10th defendants Nilkant Vinayak *Chatre and Shankor 
Ramchandra Phaiarpikar were appointed executors under the 
will. Probate of the will was granted to the two executors by 
the Thana District Court on the 28th of October 1891. The 
9th and 10th defendants are made parties to this suit in their 
capacity as executors of Vithoba^s will. 

The will of Vithoba directed that the residue of his estate 
should be divided in two parts and one of such parts should be 
given to Shanker Vithoba Gulve, The plaintiff claims to be 
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Shanker's sister. The Advocate-General in his opening stated 
that Shanker and the plaintiff Umabai were the illegitimate 
children of Vithoba by a mistress named Paroo Pringlay. The 
first defendant's dbunsel does not admit that the plaintiff is the 
sister of Shanker. He said his client had no knowledge whether 
this statement was correct or not. For the present purposes it is 
immaterial to consider the question whether Umabai is or is not 
the sister of Shanker. I will assume that Umabai the plaintiff 
is the sister of Shanker and as such his next of kin. 

Vithoba Khimdappa Gulve during his lifetime had, on the 
4th of December 1883, lent and advanced to the members of a 
Hindu family of Bombay named Patker the sum of Rs. 11,000 
on the mortgage of an immoveable property belonging to them 
and situated at Bhuleshvar m Bombay. This mortgage was 
outstanding at the time of his death. Vithoba's executors 
divided his property in two parts and made over one of such 
parts to Shanker. The mortgage was included in the part of 
Vithoba's property made over to Shanker. The executors did 
not at any time execute any written assignment or transfer of 
the mortgage. Shanker died on the 23rcl of January 1903 
intestate and without any issue. He left surviving his widow 
Girjabai who was also known as Umabai. Although in suit No. 8 
of 1903 she is spoken of only as Umabai,! will continue to call 
her Girjabai in order to prevent any possible confusion arising 
from this 'name being the same as n hat of the plaintiff. The 
mortgage moneys were still outstanding when, Shanker died, one 
of the terms of the mortgage being that the mortgage moneys 
were to be repaid ten years after the date of the mortgage , 

Girjabai was a minor when her husband died, and the District 
Court of Poona m June 1903 appointed her father Balvantrao 
Suryavanshi the guaulian of her person and property. Some 
time in 1904 Girjabai by her guardian applied to the District 
Court at Poona for leave to adopt her minor brother and having 
obtained such leave, she adopted him. This adopted boy Bhau 
Balvanfc Suryavanshi, who, after the adoption, was called Yithal 
Shanker Gulve, is the first defendant in the suit, Shortly {|f$ter 
the adoption Girjabai died on the 3rd of January 1905. 


f 
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On Girjabai’s death the Poona Court appointed two persons as 
guardians of the person and property of the minor Vithal 
Shanker Gulver. 

In the beginning of 1906 the said minor Vithal by his 
guardians as his next friends filed a suit against the members of 
the Patkar family to realise the mortgage debt. The mortgaged 
property being in Bombay the suit was filed in this Court, 

When that suit was filed the plaintiff alleged that the amount 
due to him under the Indenture of mortgage with interest up to 
the 29th of October 1905 was Bs. 32,018-2-3 and he claimed to 
recover that sum and further interest. The executors of 
Vithoba’s will not having executed any legal assignment or 
transfer of mortgage were made co-defendants in the suit and 
they were defendants Nos. 8 and 9. This suit was heard before 
me on the 19th of February 1907. At the hearing it was 
proved before me that the guardians of the minor plaintiff and 
the first seven defendants had arranged a compromise of the 
claim for Rs. 20,000 , that this compromise was submitted to the 
District Court of Poona ; and that that Court had sanctioned the 
proposed compromise. I was asked to pass a decree in terms of 
the compromise. As the Court, whose ward the plaintiff was, had 
sanctioned the compiomise, I passed a decree by consent of all 
parties in terms of the compromise and sanctioned the same as 
being for the benefit of thejminor plaintiff. When that suit was 
called on, the 8tli and the 9th defendants, the executors of the will 
of Vithoba, did not appear but, while I was recording evidence, 
counsel appeared on their behalf and brought to my notice the fact 
that the adoption of the plaintiff in the suit was disputed in a 
suit pending in the Poona Court. It then transpired that 
Vithal had filed a suit in the Subordinate Judge’s Court at 
Poona to recover the keys of a safe and certain documents 
from Sirdar Natu and that Sirdar Natu had put m a written 
statement alleging that Vithal’s adoption was not valid and asking 
that Shanker’s sister Umabai should be made a co-plaintiff. On 
being apprised of this fact I felt that Umabai’s interests should 
i^>|ame way bo safeguarded and at my suggestion the plaintiff 
undertook to pilow the amount realised to remain with his 
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attorneys for sis months to enable Umabai to establish her 
contention that the adoption of the plaintiff: in that suit was invalid 
and that she as next-of-kin was entitled to the property left by 
her brother Shanker. The plaintiff's attorneys were directed 
to give notice of the decree to Umabai. The consent decree in 
Suit No. 8 of 19GG is exhibit No. 1 in this suit. 

It is pioved before me in this suit that the mortgagors paid the 
amount for which the claim of Vrthal was compromised and on 
such payment in terms of the arrangements arrived at between 
the parties., the executors of Vrthoba executed a re-conveyance 
of the mortgaged premises on the 18th of July 1907 and the 
guardians of Vithal executed the same re-conveyance on the 27th 
of July 1907* The re-conveyance in favour of the mortgagor is 
exhibit No 2* 

This is a short history of the events as they happened before 
the plaintiff Umabai filed this suit on the 15th of August 1907* 

The first defendant in this suit is Vithal Shanker Gulve, the 
son adopted by Girjabai the widow of Shanker after his death. 

Defendants Nos. 2 to 8 are the membeisjoi the Patker family 
the mortgagors who had originally mortgaged their Bombay 
property to Vxthoba Khundappa Gulve. 

Defendants Nos. 9 and 10 are the executors of the will of 
Viihoba. The plaintiff says that Shanker before his death had 
given instructions^ to Girjabai that she should adopt one of her 
sons; that her sons were available for adoption, that the 
adoption by Girjabai of the plaintiff in contravention of her 
husband's injunction is invalid and in-operative, and that she as 
the sister and next-of-kin of Shanker is entitled to the whole of 
i the property left by Shanker, 

i 

The plaintiff then impeaches the compromise of the claim made 
in suit No. 8 of 1900. She says she protested against the com- 
promise before the consent decree was taken and m support of 
her statement she produces correspondence which is collectively 
m&srked Exhibit B„ She contends that the consent decree is not 
Wading on her and that the same ought to be set aside, 
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The reliefs that the plaintiff claims in this suit shortly put 3 - 90S * 

t are that it may be declared that the first defendant is not the Umabai 

validly adopted son of Shanker and that she as the sister of bhav 
S hanker may be declared to be the sole heir of Shanker and as Bawahi. 
such entitled “ to the right, title and interest of the said deceased* 
in the mortgage in the plaint mentioned ; that it may be declared 
that the decree in suit No. 8 of 1908 is not binding on her; 
and that an order may be made “ setting the same aside “ as 
against her. She then prays that defendants 2 to 8 may be 
ordered to pay to her the full amount that may be found due at 
the foot of the mortgage and that in default the mortgaged pre- 
mises may be sold. In the alternative she prays that if the 
consent decree be not set aside then it may be ordered that the 
amount received under the compromise may be paid to her. She 
prays for other incidental reliefs which I do nob think it is 
necessary to refer to. 

The question for the consideration of the Court on the facts 
as set out above is, in the first instance, whether the suit as 
constituted is bad by reason of misjoinder of causes of action and 
of parties. 

Seclion 45 of the old Civil Procedure Code dealt with the 
joinder of several causes of action in the same suit and section 28 
dealt with the joinder of several defendants in one suit. 

Rule 3 of Order 1 is now enacted in the place of section 28 of 
the old Code and Rule 3 of Order II takes the place of section 45. 

The language of Rule 3 Order II is the same as that of 
section 45 of the old Code but there is considerable difference 
in the provisions of Rule 3 of Order I and those of section 28. 

The Rule now governing the joinder of several defendants in 
the same suit provides that — 

All persons against whom any right to relief in lespect of or arising out of , ^ 

the same act or transaction or series of acts or transactions is alleged to exist 
whether jointly, severally or m alternative, where if separate suits weie brought 
against such persons any common question, of law or fact would aiise, may be 
joined as defendants in the same suit 


* j 


reading this Rule it seems to me quite obvious that the word- 
"same" which precedes the words "actor transaction” governs 
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also the words “series of acts or transactions ” and must be read 
before those words also. It seems to me therefore that the first 
condition to be fulfilled before joining several persons as co- 
defendants in the same suit is that the right to relief sought in 
the suit must arise against all the defendants from the same act 
or transaction or from the same series of acts or transactions. 
The second condition to be fulfilled under the Rule is that some 
common question either of fact or law should arise against the 
defendants if separate suits were brought against such persons. 

In Stroud v. Zawson^\ the Court of Appeal had 0. XVI, r. I, 
under their consideration. That is an order providing for the 
joinder of several plaintiffs in the same suit but the language 
of the Rule is exactly the same as the language of our Rule 8, 
Order I, Lord Justice Vaughan Williams, in constructing the 
Rule before the Court, at page 54 of the report, says 

The two conditions, namely, that the right to relief must arise from the same 
transaction and that there must bo a common question of law or fact, are not 
alternative conditions. If that had boen meant to be so, the wording of the rule 
would certainly have* been difieient, as for instance by the insertion of the 
simple woid (i ov” before the word <£ where.” 

It seems, therefore, quite clear that before a plaintiff can join 
several defendants in the same suit J oil the conditions laid down 
in the Rule must be fulfilled, first, the relief sought against the 
defendants whether jointly, severally, or in the alternative, 
must arise from the same act or transaction or the same series of 
acts or transactions, and, secondly, there must arise between the 
plaintiff and all the defendants some common question of law 
or fact, 

Then again, under Rule S of Order II, the plaintiff is allowed 
to unite in the same suit several causes of action against the 
same defendant or the same defendants jointly. 

Since I discussed the question of misjoinder of parties and of 
causes of action in Mowji Monji v. Euverji NanajW the new 
Civil Procedure Code, incorporating in it many more Rules of 
English practice and procedure than were to be found in the old 

» [1898] 2 Q. P. 44. 
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Procedure Code, has come into operation and a great many 
Indian cases based on the construction of the language of 
section 28 of the old Code are of no value. But we have, how- 
ever, Indian authorities dealing with general principles and the 
policy of the law on the question now under my consideration 
and I think they are still very useful guides. 

In Navsingk Das v. Mangal Dwbey W a full Bench of that Court 
held that a plaint had been properly rejected because the suit 
was open to the objection that different causes of action against 
different defendants separately had been joined in the same suit. 

In the course of the judgment it is said (at p. 171) 

The plaintiff has united different causes of action in one suit against 
different defendants, who are not jointly liable in respect of each and °all of 
such causes of action— a mode of procedure that the law docs not sanction.*' 

This statement of the law by the Full Bench of the All aha bad 
High Court is important having regard to the fact that the 
language of section 45 of the old Code and that of Rule 3 Order 
II of the present Code which deal with the joinder of causes of 
action against several defendants is the same. As I read the 
judgment it lays down that the meaning of the word "jointly ” 
in the old section, and therefore in this Rule, is that all the 
defendants in a suit must he jointly liable in respect of ft each 
and all” of the causes of action which the plaintiff unites against 
the defendants in the same suit. 

That this is the correct reading of the Full Bench judgment 
appears from the decision in Bhagwali Prasad Gw v. Biiuhshi 
Gir® where Mr. Justice Straight delivering the judgment of the 
Court and speaking of the test of the applicability of section 45 
of the old Code says : — 

“Joint interest in the main questions raised by the litigation is a condition 

precedent to the joinder of several causes of action against several defendants.” 

The only other Indian case, which I think it is necessary to 
refer to, is that of Mullich Kef ait Hossein v. S/ieo Pcrshacl Single. 
There again a division Bench, consisting of Mr. Justice- Beverley 

(1) (1882) 5 AH. 163, (2) (1883) 6 All. 106. 

P) (1896) 23 Cal. 821, 
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and our late Chief Justice Sir Lawrence Jenkins, had under their 
consideration section] 45 of the Code. In the course of their 
judgment the learned Judges say (at p. 826) : — 

“There is no provision in the Code allowing distinct eanses of aclion 

in which the defendants are not all jointly interested, to be united in the same 
suit.” 

Turning to the English Practice we find that Rule 1 of Order 
XVIII provides that subject to the Rules of that Order the 
plaintiff may unite in the same action several causes of action. 
In Burstall v, Begfus® the Lord Chancellor, Lord Selborno 
says 

“ To bring into one claim distinct causes of action against different persons, 
neither of them having anything to do with the other (and only historically 
connected..,) is not contemplated by Older xviii, r. I, whirh authorises the 
joinder, not of several actions against distinct persons, but of several causes of 
actum .' 1 

The result of the authorities seems to me to be that the plaint- 
iff may in one action unite several causes of action against several 
defendants, provided that all such defendants are “jointly liable 
in respect of each and all of such eanses of action ” and that the 
condition precedent to the plaintiff being allowed to join several 
causes of action against several defendants, is that such defend- 
ants must all “have a joint interest in the main question raised 
by the litigation ” and that causes of action joined in one suit 
against several defendants must be causes of action in which 
“ the defendants are all jointly interested.” 

It is not necessary that every defendant should be interested 
as to all the reliefs claimed in the suit (0. 1. r. 5, Civil Pro- 
cedure Code) but it is necessary “ that there must be a cause of 
action in which all the defendants are more or loss interested 
although the relief asked against them may vary” (Annual 
Practice, 1909, p. 163). 

Keeping these requirements of the law in view, let me now 
turn to the facts of this case and see whether these requirements 
are fulfilled in this suit. 


0) (1884) 26 Ch, D. 85 at p. 89. 
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The principal defendant in this suit is the first defendant 
Yithal Shanker Gulve and the main question in this litigation 
is whether his adoption by Girjabai is good and valid in law as 
he contends it is or is invalid and in-operati\ e as the plaintiff 
contends. This is the only question in this suit in which he is 
interested. If he is declared the validly adopted son of Shanker the 
suit comes to an abrupt termination — none of the other questions 
in the suit which affect the other defendants would ever arise. 
He would then be the owner of the property left by Shanker 
including the mortgage made by the family of defendants 2 to S 
in favour of Vithoba, He sued to reepver the moneys clue under 
the mortgage ; the Court whose ward he was sanctioned a 
compromise of that suit ; the Court passing the decree has cer- 
tified that the compromise was beneficial to him ; the moneys 
decreed are in the hands of his solicitor ; the decree is binding on 
him i and neither he nor the other defendants in the suit raise 
any question whatever in respect of the mortgage, or the consent 
decree in suit No. 8 of 1 906. As I observed aboye the validity 
of his adoption is the only question in which the first defendant 
is interested. Directly that is established, tho-suifc fails and 
while that question is tried, the other defendants have nothing - 
to do but to sit with folded arms and watch the result of the fight 
between the plaintiff and the first defendant. I have noticed 
what the result of the suit would be if the first defendant’s 
adoption is hekhto bo valid, Now take the other possible result. 
Suppose the Court comes to the conclusion that the first defend- 
ant's adoption is invalid. He immediately loses all interest in 
the suit. He would then have no interest in Shanker’s property 
and it would bo a matter of no interest to him whether the 
plaintiff succeeds or fails in her contentions against the 
other defendants. It matters nothing to him whether the 
decree in suit No. 8 of 1906 is held binding on the plaintiff or 
not. It matters nothing to him whether defendants 2 to 8 have 
to pay R g. 20,000 or Rs. 82,000 and more under the mortgage* 
The main a6d the only question he is interested in this litigation 
is to prove the validity of his adoption. 

Now let me turn to the other defendant. The second set of 
defendants are defendants 2 to 8 the members*— the members of the 
Patker family, the mortgagors of Vithoba* What are the questions 


!00S. 


Umabai 

i . 

Bhau 

Babwakt* 



THE INDIAN LAW REPORTS. [YOL. XXXIV. 


to 

1908. 


Umabai 

v. 

Bxu.tr 

BilfWAM'. 


iu the suit between them and the plaintiff ? What is the plaintiff's 
cause of action against them ? The plaintiff contends that the 
compromise of the mortgage debt effected between the first 
defendant and these defendants is not binding on her. She 
claims to be entitled to recover the whole amount due under the 
mortgage. I assume that when the Poona Court sanctioned the 
compromise of a claim of over Rs. 32,000 for Rs. 20,000 it must 
have taken into consideration the possibility of the mortgagors 
being able to reduce the claims originally made in suit No. 8 of 
1906. If the plaintiff* is declared the beneficial owner of the 
mortgage, the mortgagor-defendants would be entitled in the 
event of the compromise being held not binding on the plaintiff 
to plead all their defences to the claim as originally made. They 
would be entitled to urge all those contentions for the reduction 
of the claim which must have been submitted to the District 
Court at Poona in support of the compromise. Besides this, other 
defences are open to him. They would say the plaintiff knew 
of the intended compromise before the decree was taken and 
took no steps to prevent the decree being passed. On the 30th 
of January 1907 she was informed of the terms of the com- 
promise and told to take what step 1 - she liked (see exhibit B). 
The decree was not taken till the 19th of February 3907 and 
she took no steps to intervene. These defendants would also 
raise the question whether the plaintiff is entitled to re-open the 
question in this suit, the executors of this original mortgagee in 
whom the legal estate had always remained having executed a 
reconveyance of the mortgaged premises before the plaintiff 
filed this suit. If the plaintiff succeeded in her main contention 
against the first defendant and then is allowed to proceed with 
the second branch of her ease against the 2nd set of defendants, 
further complications would arise because it appears from the 
written statement of the first defendant that on the property 
being reconveyed to them defendants 2 to S have sold the same 
and the purchaser whose title would be jeopardised is not a 
party to tbe suit. 

The first defendant has not the smallest interest in any single 
one of the questions that would arise between the plaintiff and 
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It will thus be seen that the questions arising between the 
plaintiff and the first defendant and Ithe questions arising 
between the plaintiff and second set of defendants are totally 
distinct and different. There is no common question of fact or 
law which affects all the first eight defendants. 

Then take the case of the defendants 9 and 10, What is the 
plaintiff’s cause of action against them? They were formal 
parties to the first suit No. 8 of 1906 because they had not 
assigned or transferred the mortgage to the plaintiff in that suit. 
They executed a reconveyance when the person whom they 
believed to be the beneficial owner of the mortgage debt asked 
them to do. It is difficult to conceive what the plaintiffs cause 
cff action is against this the third set of defendants. I searched 
in vain through her plaint to find out what her cause of action is 
against these defendants and what relief she claims against 
them. The only possible complaint that she could make against 
them is that they joined in reconveying the property. 

It will thus be seen that all the defendants in the suit are not 
jointly liable in each and all of the causes of action united in 
this suit nor are they all jointly raised by this litigation. 

It seems to me that in this suit the plaintiff has distinctly 
combined at least two separate suits. It also appears to me that 
she has made her claim against defendants other than the first 
defendant much too prematurely. There is no dispute that the 
first defendant has, as a matter of fact, been adopted by Shan- 
ker's widow Girjabai. He is to all intents and purposes the 
owner of all Shanker’s property till such time as his adoption 
is set aside and declared invalid by a Court of law competent 
to try that question. Till she succeeds in establishing the in- 
validity of the adoption of the first defendant Vithal, she has no 
right to sue the other defendants in respect of property to which 
her right is not established. All the property left by Shanker 
is vested at present in the first defendant and the plaintiff has 
launched this litigation against the other defendants without 
having established her right to the property in respect of which 
she sues. The suit as constituted must in my opinion cause 
considerable embarrassment to the different defendants, 


87 


1908. 


UltAPAI 

V, 

Bhau 



1910, 


372 


UHABA.I 

V, 

Bhiu 

BiLWANX, 


im 

July 20 , 


THE INDIAN LAW REPORTS. ["VOL. XXXIV. 

Under these circumstances I have no option but to hold that 
the plaintiff has clearly misjoined in this suit both parties and 
causes of action. I would like to say here that even if the 
conclusion to which I have arrived had been different, I would 
still have held that the causes of action joined in this suit could 
not conveniently be tried or disposed of together and considered 
what would have been the right order to make under the dis- 
cretion vested in the Court by rule 6 of Order II. 

Having, however, come to the conclusion that the suit as 
constituted is bad by reason of misjoinder of parties and of 
causes of action I find the = 5th issue in the affirmative. 

I will give the plaintiff the option of electing against which 
defendant or defendants she proposes to go on with the suit an|j 
when she has made her election, I will proceed to consider my 
decision on the 4th issue as to whether this Court has jurisdiction 
to entertain the suit against the particular defendant or defend- 
ants against whom the plaintiff elects to proceed. 

Attorneys for the plaintiff: — Mpm's. CJutnh § Co. 

Attorneys for the 1st defendant :-~M essi s. Biks/tii, Lhmjwlin 
and Smdenlas. 

B N. X). 


ORIGINAL CIVIL. 

Before Mr . Justice Macleod, 

PEBtTRI SURYANAEAYAN and COMPANY, Fl untiits, GULLA- 
PUDT CHINNA NARSINGIIAM and another, Dependants. 

Arbitration— Hefei e nee by parties to a suit— Application to stay 
proceedings— Arbitration Act (IX of JS99 ), section 19 , 

Sect! < in 19 of the Aibitration Act only applies v here there lias been a sub- 
mission to arbitiation before the commencement of legal proceedings. 

Rmnjidas Poddar r, Howse ( x >, followed. 

This matter was heard in Chambers. The plaintiffs on iho 
17th ^September 1908 filed a suit as a Short Cause against the 

* Original Suit No. 783 of 1008, 
hi (1907) 36 Cal. 199, 
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defendants to recover Rs. 6,377-14-0 with interest due on certain 
money transactions. A warrant for attachment before judgment 
was obtained by the plaintiffs and attachment levied, but, later, 
as the result of an agreement between the parties to refer their 
dispute to arbitration, a consent order was taken discharging 
the warrant. Subsequently, however, the defendants, contend- 
ing that the plaintiffs had delayed in raising the attachment and 
that therefore the agreement to refer was at an end, refused to 
proceed to arbitration. The suit came on for hearing in due 
course, but was adjourned from time to time by consent. 
Eventually the plaintiffs applied by petition for a stay of the 
legal proceedings, and notice was issued to the defendants on the 
April 1909. 

Robertson for the respondents (defendants) to show cause. 

Strangman (Advocate-General) for the petitioners (plaintiffs). 

Macleod, J.— The question in this notice is whether when the 
parties to a suit agree to refer the questions in dispute to arbitra- 
tion, one of the parties can apply to the Court under section 19 
of the Arbitration Act for stay of proceedings. 

It is contended by Mr, Robertson for the respondents that by 
section 2 of the Act it is clear that the Act only deals with cases 
where references to Arbitration are made before proceedings 
are taken and, therefore, it would follow that unless there has 
been a submission to arbitration before the suit is filed, an 
application for stay of proceedings cannot be made under 
section 19. This is supported by the decision of the Appeal 
Court in Calcutta in the case of Ramjidas Poddar v. Rowse W, 
in which the learned judges were decidedly of opinion that 
the Act only applied to cases where there had been a sub- 
mission to arbitration before the commencement of legal pro- 
ceedings. That case, of course, is entitled to the very best 
consideration I can give it. But apart from that case, I should 
certainly be inclined to decide that Mr. Robertson's argu- 
ment is correct and that the Act only applies to cases where 
references are made before proceedings are taken. No doubt, it 

0) (1907) 35 Cal. 199. 

B 301-3 


1909. 


Pebtoi 

StflOTA- 

HARAVAX 

& Co. 

Gublabudi 

Chihsa. 



m 


im 


PSEtTEI 

StTEYA- 

tfAIUYAN 

& Co, 

t?. 

GuiiXAruEi 

GamA. 


im 

July 80. 


THE INDIAN LAW REPORTS. [VOL. XXXIV* 

would have been possible for the Legislature to legislate so that 
the Act should apply to cases where a reference is made after 
proceedings have been taken, but it is clear that they did not do 
so when they framed the Arbitration Act of 1899. Section 19 
seems to me perfectly clear. It says : 

il Where any party to a submission to which this Act applies or any person 
claiming under him, commences any legal proceedings M &e, 

Therefore, such a person must be a party to a submission before 
the commencement of the proceedings. In this case it is admitted 
that the submission was made after the proceedings commenced, 
and, therefore, it is not competent for any party to apply under 
section 19 to stay the proceedings, 

Attorneys for the applicants : Messrs . Jamshedj /, Rnstomji and 
Devidas. 

Attorneys for the opponents: Messrs. Matabhai , Jamietrmn and 
Mad an. 

K. MCI. K* 


ORIGINAL CIVIL. 


Btforc Sir Basil Scott > JTf., Chief Justice, and Mr* Justice Batchelor. 

SHAPURJI HOB MAS J I HABV'EE, Appellant and Defendant, 
MONOSS1H JACOB MONOSSEH, Respondent ^nd Plaintiff.* 

Cods— Guardian ad litem of a lunatic— Personal liability of guardian to 
goay costs incurred ly unnecessary appeal 

The guardian ad litem appointed by the Court usually gets his costs out of 
the estate of the defendant whom he represents if he does not recover them 
from the plaintiff, but when a guardian ad litem takes it upon himself to 
appeal against a decree, he puts himself in the position of a next friend 
initiating proceedings, and no longer is in the position of a passive 
s guardian ad litem * 


# Original Suit No, 406 of IC07» 
Appeal No, 53 of 1908. 
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This was an application arising out of an appeal filed by the 
guardian ad litem of a lunatic against a decision of Mr. Justice 
Macleod. The appeal was dismissed and the respondent awarded 
his costs out of the estate of the lunatic, the question of the 
costs of the appellant being reserved. The present application 
was made by the guardian to have his costs paid out of the 
estate. 

JPaclsJuth appeared for the applicant. 

JosJd appeared for the committee of the property of the 
lunatic, and submitted himself to the order of the Court. 

Scott, C. J. — This is an application on behalf of the guardian 
litem of the defendant in this suit who is an adjudged lunatic, 
for an order allowing him to have his costs of an appeal filed by 
him in the suit out of the estate of the lunatic. 

The suit was originally filed by the plaintiff against the 
defendant upon a mortgage and deed of further charge and in 
consequence of the defendant's state of mind the present appli- 
cant was appointed his guardian ad Uiem, The principal defence 
raised in the suit was that the defendant on the dates of the 
execution of the documents sued on was of unsound mind and that 
therefore he was not liable for the amount advanced by the plaint- 
iff on those occasions. The suit was heard before Mr. Justice 
Macleod at great length and that learned Judge delivered a very 
careful judgment. The suit was dismissed but the guardian cid 
litem was allowed his costs out of the estate. He was not satis- 
fied, however, with the decision and filed an appeal against it. 
The appeal was argued before us and turned entirely upon the 
facts of the case and was dismissed. Shortly after the appeal had 
been filed, committees of the person and property of the defend- 
ant were appointed. The committee of the property is on this 
application represented by counsel. 

It is a fact, although our judgment will not be influenced by 
that fact, that the applicant was personally interested in defeating 
the claim of the plaintiff, because he is the brother of the defend- 
ant and in the event of the defendant’s death will succeed to a 
portion of his property under the Pars! Law. The guardian ad 
Him appointed by the Court usually gets his costs out of the 
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estate of the defendant whom he represents if he does not recover 
them from the plaintiff,* hut when the guardian ad htem takes 
upon himself to appeal against a decree passed against the lunatic, 
whom he represents, he puts himself in the position of a nest 
friend initiating proceedings, and no longer is m the position of 
a passive guardian ad litem * 

Now the rule is that if proceedings instituted by the next 
friend are unnecessary or improper, and the next friend might, 
with reasonable care, have known them to be so, he must pay the 
costs personally. See Simpson on Infants, (2nd, Edn.), p 4-84, 
The same rule has been laid down with regard to trustees who 
take upon themselves to appeal against the decision of the Court. 
In re Walters W the Court of Appeal in England ref used to allow 
trustees their costs of the appeal out of a fund and ordered them 
to pay the costs. Bowen, L. J., said that in his opinion when there 
was an unsuccessful appeal relating to a fund, the appellant ought 
to be ordered to pay the costs ; otherwise there would be a pre- 
mium upon unsuccessful appeals. Fry, L. J,, concurred and said : 

“The trustees weie sufficiently protected by the older of the Oomt 
below, and there u is no ground foi their coming to this Court ” 

Similarly in Lx paite Bussell W, Sir George Jessel said : 

“ ln the County Court the tmstees might fairly say, f We Want a decision 
about the settlement/ hut, having had a decision, if they choose to appeal, 
they must take the consequences ” 

They were ordered personally to pay the costs of the appeal. 

Here, however, it is said that the guardian ad litem filed this 
appeal by the advice of his solicitor and counsel. That, however, 
is no reason for asking the Court to lessen the lunatic’s funds by 
an order for payment of his costs in the unsuccessful appeal. 

In In re Beddoe. Downes v. Gottam < s > Lindley, L. J., said i 

“But a trustee who, without the sanction of the Court, commences an 
notion or defends an action unsuccessfully, does so at his own risk as regards 
the costs, even if he acts on Counsel’s opinions and when the trustee seeks 
to obtain such costs out of his trust estate, he ought not to be allowed to 

M <1890) 84 S. 3 . 564. 


(2) (1882) 19 Ch 
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chaige them against his cestui quit trust unless under veiy exceptional cir- 1909. 

cumstances. If, indeed* the J udge comes to the conclusion that he would Shapueji * 

have authorized the action ox* defence had he been applied to, he might, in Homasji 
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the estate ; but I cannot imagine any other circumstances undex which the Jacob. 


costs of an unauthorized and unsuccessful action brought oi defended by a 
tiustee could be pioperly thrown on the estate. Now, if in this case the 
tuistee had applied by an originating summons for lea\e to defend the 
action at the expense of the estate, I cannot suppose that any Judge would 
have authorized him to do so. Consequently, I should not myself have 
allowed these costs out of the estate.” 

Now, if the guardian ad litem in the present case had been in 
serious doubt as to whether he ought not to file the appeal, he 
could have adopted the course; which was in fact adopted a month 
later, of obtaining an order of the Court for the appointment of a 
committee of the property. That committee could then have 
applied to the Court for advice as to whether an appeal should be 
filed or not ; and the guaidian ad htem could have filed the 
appeal, if the Court thought it was a proper case, with the sanc- 
tion of the committee of the property. We do not think, how- 
ever, that this is a case in which the Court could have sanc- 
tioned the appeal, for the appeal had nothing to recommend it. 
The guardian ad litem having chosen upon his own responsibility 
to file this appeal, must take the consequences to the extent of 
having to bear the costs of the appeal incurred by his authority. 

We are not asked on behalf of the lunatic to throw the 
costs of the successful respondent upon the guardian ad htem : 
so with regard to them, we make no order. 

We refuse the application. 

The applicant must pay the costs of the committee of the pro* 
perty on this application. r 

Application refused . 

Attorneys for the guardian : Messrs, Jehangir , G-nlablhoij Sf 
Billmotia . 

Attorneys for the committee: Messrs . A) deshir, Iloimasji , 
Mmhaw Sf Go, 

K. MCI. X* 
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CRIMINAL REVISION, 


Before Mr. Justice CMndaiaHar and Mr* Justice Heaton. 


1909. 
October 6. 


EMP1UOB «. GANESH BALVANT MODAK * 

High Court — Criminal rensional jurisdiction — Interference on questions of 
law — Findings of fads when can be questioned — Criminal Procedure Code 
{Ad V of 1898), section 485 — Indian Penal Code {Act XL V of l&hO), 
sections 511, IMA—*. Attempt to commit offences— Attempt to commit the 
offence of sedition— Intention, a question of fact 


It is the settled practice of the High Comt of Bombay to lefuse to interfeie, 
in the eternise of its re visional yuisdlction, in legaul to findings of fict, 
except on veiy exceptional gioimds, snch as a misstatement of evidence by iho 
lower Court oi the mis- conduction of documents, or the placing by that Comt 
of the oms of proof on the accused contiaiy to the law of evidence. 


Queen* Empress v. Shehh Sahel BadrudmW ; Queen* Empress v Mahomacl 
Husani-) ; and Queen* Empress v. Chagan Dayaram^, followed. 


Under the Indian Penal Code (Act XLV of I860) all that is necessaiy to 
constitute an attempt to commit an offence is some external act, something 
tangible and ostensible of which the law can take hold as an act showing pio- 
gress towaids the actual commission of the offence. It does not mitteT that 
the progress was interrupted 

An attempt to publish sedition is complete as soon as the accused Lnowmgl.y 
sells a copy containing the seditious article. It is none the less an attempt 
because something external to himself happens which prevents a pemsal of the 
article by the biryeis oi any othei member of the public 

In cases of sedition, the question of intention is one of fact. 


Application for revision under section 435 of the Criminal 
Procedure Code, against conviction and sentence passed by A. H. 
S. Aston, Chief Presidency Magistrate of Bombay. 

The accused was the manager of a newspaper selling agency 
called the Vartman Agency. This Vartman Agency was the sole 
agent for sale in India of a fortnightly periodical styled " the 
Swaraj/' which was printed and published in London. 

fi 4 

i 

| * Ci iminal Application for Revision No. 379 of 190?, 

W < 1883 J 8 Bom 18'. © (1886) Umep. Ci. Ca.s 3t{ 

V » (8) (1800) 14 Bom. 381. 
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One of the issues of the periodical contained an article entitled 
e * The JEtiology of the Bomb in Bengal/* which was charged as 
seditious within the meaning of section 124x1 of the Indian Penal 
Code. 

It appeared that the accused received by post an advance copy 
of the issue of the periodical in question* He advertised the 
same and aho reviewed it in a daily newspaper called the RasJt- 
fra Mat , which was published under his management. The sale 
copies of the issue veic later on received by him by a steamer 
paicel and all of them veie sold by the Vartman Agency. 

The accused was under these circumstances charged with 
having published the seditious article m India, an offence 
punishable under section 124 A of the Indian Penal Code, 1860. 
He was convicted of the offence and sentenced to suffer one 
month's simple imprisonment. 

The accused applied to the High Court, 

Baptwta, with Y , Y BJiadlamhtr and B . V. Demi, for the 
accused. 

Stiangman (Advocate-Genei al) instructed by Z7, F* V ichohon 
(Public Prosecutor), for the Crown. 


1909 * 


Empbbob 

n 

Ganesh 

Balvako? 

Mojuk, 


Chanda \abkae, J. : — This is an application by Granesh Balvant 
Modak for icvision of the conviction recorded against and 
sentence passed upon him by the Chief Presidency Magistrate 
of Bombay under section 124A of the Indian Penal Code. The 
learned Magistrate has held that the petitioner has been guilty 
of the offence of attempting to excite feelings of disaffection 
towards the Government established by law in Brutish India by 
the sale of copies of a periodical called the Swmaj cont lining an 
article headed e( The JEtiology of the Bomb in Bengal,” which 
is seditious within the meaning of the section above mentioned. 

This finding of the Magistrate has been assailed before us on 
two grounds : first, that there has been no publication by the 
petitioner of the periodical in question, containing the article 
charged as seditious, and, secondly, that the article itself is not 
seditious within the meaning of section 124A of the Indian 
Penal Code, 
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Ifc is to be remarked at the outset that both the question of 
publication and the question of the seditious character of the 
article are questions of fact, which have to be determined on 
the evidence and by the light of surrounding circumstances. On 
these questions of fact, the learned Magistrate has recorded his 
findings with his reasons therefor in his judgment. What we 
are asked by the learned counsel for the petitioner to do is to 
appreciate the evidence and revise the Magistrate's findings of 
fact. But it has been the settled practice of this Court to refuse 
to interfere, in the exercise of our re visional jurisdiction, in 
regard to findings of fact, except on very exceptional grounds, 
such as a misstatement of evidence by the lower Court or the 
misconstruction of documents, or the placing by that Court of 
the onus of proof on the accused contrary to the law of evidence. 
Quemi-Emprew v. Sheik Sakeb Badrudin^ ; Queen- JEmpi ess v, 
Makomad Husan® ,* Queen-Bmp ess v, Ghagan Day at am®. 

On the question of publication, it is contended by the learned 
counsel for the petitioner that the facts proved do not constitute 
publication. The facts relied upon by him are these s— The 
petitioner received an advance copy of the Swaraj from London 
on the 2nd of July by post. The bulk of the copies of the 
periodical sent for sale was delivered to him on the 26th of 
July, and he sold a number of them on that day. But from the 
2nd of July to the 26th of that month, the petitioner was 
occupied with other business than that of looking after the 
interests of the Swaraj , and he had no time to read the article 
in it charged as seditious. 

These, however, are not all the facts. There is evidence on 
the record to show that the petitioner is sole agent for the 
periodical for the whole of India, that he took great interest 
in it (exhibits S., 0. and F.) and that on the 15th of May 1909, 
he had written to the proprietor and editor of the periodical in 
London, asking for an advance copy by post that he might 
know what to expect and make use of his own daily paper in 
Bombay, the EasMra Mat, for the special advertisement of the 

Cl) fl888) 8 Bom. 107. (2) (1886) Unrep. Cr. C. 244. 

(3) (1890) 14 Bom. 331, 
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Swaraj, It is admitted that an advance copy was sent and 
that the Swaraj was advertised in the Hushtra Mat , of which 
the petitioner was manager, farther, on the 10th of July, an 
article had appeared in the BmMm Mat noticing the Swaraj and 
its contents. Upon all this evidence it was competent for the 
Magistrate to find as a fact that the accused had read the article 
and knew its contents and character before the sale of the copies. 
It is conceded by the petitioner’s counsel that, under the circum- 
stances of the ease, the onus lay on the petitioner to prove that 
he had not read the article. That oms, the Magistrate finds, he 
has not discharged. No error of law has been pointed out to us 
to warrant our interference with the Magistrate’s conclusion of 
fact on this question. 

But it is urged that there was no publication, because the 
prosecution has not led any evidence to prove that any of the 
buyers had read the article. In support of this contention, the 
petitioner’s counsel, Mr. Baptista, relies upon a passage from 
Odgers on Libel, where it is said that an attempt to libel is not 
actionable unless it is effectual. That is, there must be a 
publication in fact. “ That the third person had the opportunity 
of reading the libel is not sufficient, if the Jury are satisfied 
that he did not in fact avail himself thereof, even though it is 
clear that the defendant desired and intended publication/’ 
But, as the passage and the chapter in which it occurs as also 
the cases cited in illustration clearly show, the law stated by 
Dr. Odgers is applicable to actions for libel, not to criminal 
prosecutions. No suit can lie for damages for an ineffectual 
attempt to libel, because, the attempt failing, there is no injury, 
and in actions for libel “ proved or presumed injury to reputa- 
tion” is the cause of action. (Pollock on Torts, p. 245, 6th 
edition*) It is otherwise in criminal law. An attempt to commit 
an offence is under our Penal Code punishable* All that is 
necessary to constitute such an attempt is some external act, 
something tangible and ostensible, of which the law can take 
hold as an act showing progress towards the actual commission 
of the offence* It does not matter that the progress was inter- 
rupted. In the present case the attempt was for the purposes 
of law complete when the petitioner sold the copies. It was 
poi-4 
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none the less an attempt, though something external to him 
happened which prevented a perusal of the article by the buyers 
or'any other member of the public. 

The next question is whether the article is seditious within 
the meaning of section 124A of the Indian Penal Code. That 
depends on whether the article was intended to bring the Gov- 
ernment into hatred or contempt. The question of intention in 
such cases is one of fact. As pointed out by Sargent, C, J , in 
Dyctmi Naih v, Lingappa®, relying on a dictum of Lopes, J., in 
No} thcofe v. Doughty®, where, on the construction of a docu- 
ment by the light of surrounding circumstances, the question 
is entirely one of intention, it becomes "a simple question 
of fact as to which the decision of the Court below is con- 
clusive/ 5 Here it was a question quo ammo the article on “ The 
./Etiology of the Bomb in Bengal ” was written. As such it 
resolved itself into a mere question of fact, on which the 
Magistrate’s finding must be treated by this Court as con- 
clusive, according to its settled practice in the exercise of 
its revisional jurisdiction, unless some error of law vitiated 
that finding. No such error has been so much as hinted at 
by Mr. Baptista, the learned counsel for the petitioner, in 
his full and careful argument. 

But I do not wish to leave this part of the case at that 
point. Owing to the importance of tho question, we allowed 
Hr. Baptista to argue the case as if it were an appeal and not 
a mere revisional application. I have read the article most 
carefully with a view to form my own judgment as to its 
character. I can come to no other conclusion than that its 
object and intention is to bring the Government contemplated 
by section 124 A into hatred and contempt. Mr. Baptista’s 
contention is that, though the writer has here and there used 
unhappy expressions, and language which is to be regretted, yet 
his intention, upon the whole, is to point out to Government 
that bombs and assassinations, described as "the outlandish 
methods of the West,” have come into existence in what the 
J regards as this land of a spiritual people, because of eer- 

« { 1888 } P.. J, p, 87 , ( 2 ) (187a) 4 C. P. Div , 385, 
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tain reactionary policy and repressive measures of Government ; 
and that the writer comments on that policy and those mea- 
sures with a view to secure their alteration by Government. 
But this contention ignores the leading ideas and the promi- 
nent innuendoes of the article. The article begins with the 
statement that the people have become helpless against their 
“oppressor or opponent,” i, e, } the Government; it contrasts 
the European as “material, gross, mean, degrading,” with 
the people of this country as being endowed with instincts 
“emotional, spiritual, refined and 'uplifting.” The Govern- 
ment is charged with, on the one hand, bringing into exist- 
ence “the scoundrel patriot,” “the self-seeking loyalist who 
sells his conscience and his country for a post under the 
Government or a retainer in Crown cases or for the mere 
refined bribe of an honorary title,” and with, on the other, 
either deporting “the Nationalist” or compelling him by 
its policy to go into “exile.” To petition Government for 
any relief or right is practically represented as “old mendi- 
cancy.” The insinuation is that petitioning Government for 
any right or relief is not only useless but degrading. The 
Executive is chaiged with having first resorted to “excesses” 

“ either to terrorise the people or to exasperate them to any 
acts of counter-violence ” ; and when that failed, with having 
taken no action to piotect Hindus against Mahomedan law- 
lessness, out of “ secret sympathy ” for “ the acts of Moslem 
rowdyism.” All this, according to the writer, steeped the 
people in a sense of helplessness, with the result that the t 
newspaper Sandhya advised the people to resort to the use ’ 
of the bomb for self-protection. The writer characterises I 
that advice as “a lawful appeal,” and winds np with the 
observation that, when the 8andhy :?s advice was followed 
and the bomb appeared, “it was a great achievement for 
people who had never received any regular training.” 

The intention and moaning of all this is obvious.- In short, 
the Government, according to the writer, is composed of a 
race which is materialistic andjnean ; it has proved the people’s 
oppressor ; it is demoralising them by turning out scoundrel 
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patriots ; it is irritating them by repressive measures ; it' has 
exasperated them to acts of violence; it has secretly allowed 
Mahomedan “ rowdies” to attack Hindus; and all this has 
served to bring the bomb into existence. The rise of the 
bomb is represented by the writer as “lawful,” and “not 
criminal” under the state of things portrayed by him. 
Throughout the attempt is to create the impression that the 
Government exists for the satisfaction of its own cupidity, 
and has not a single redeeming feature. Even the peace of 
the country, enjoyed under the Government, is referred to 
ironically. Such waiting cannot but have been meant by the 
writer to bring the Government into contempt and hatred 
and to excite feelings of disaffection against it. I agree with 
the learned Magistrate that the article is seditious within the 
meaning of section 124A of the Indian Penal Code. 

Accordingly the conviction and sentence must be confirmed 
and the rule discharged. 


Heaton, J. ;-This is a revisional [application ; it has been 
argued at a great length, and all that is to be said has been 
said on both sides. What we have to decide is whether there 
has been any miscarriage of justice. I do not think there has. 
Ihe article has been read and commented on, and I have read 
it again very carefully. I summarize it very briefly by savins 
that the writer tells us that the grievances of the people in 
Bengal are so pressing; that the Government is so bad; that 
e chance of redress of their grievances is so remote, that the 
people in self-detence have been driven to the use of the bomb 

If* * " ‘ ^description of this article, and it seems to* 

me that it is absolutely correct, I ean only infer that the writer 

Sf J ! m0St hatred of the Government in 

b 14 ^ hlS ° Lj " ecfc t0 ®P read ^at feelinc 0 f 

hatred to others. That brings the article and the writer oAhe 

S Weo h ter 7 ° f SeCti ° n 1?4A ° f the Indian 

: ^^only have to consider whether the distributor (the 
abused) also comes within that section. There is no doubt 

n ff y*. 1 *" and if he did * consciously, 
y, t at is, Of the nature and purport of this article, 
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then he also comes within this section. I can find no good 
reason for supposing that the Magistrate has not correctly 
decided that the accused had read the article ; that he was in a 
position to appreciate its meaning and that he did consciously 
take part in disseminating that wicked and seditious publica- 
tion* Therefore I concur that the conviction and sentence 
should be confirmed. 

Application rejected, 
k ; n> 


APPELLATE CIVIL. 


Before Sir Basil Scott , Kt. } Chief Justice, Mr . Justice Chandavar'kar 
and Mr. Justice Batchelor . 

DAYALDAS LALDAS WANI (original Defendant No. 2), Appelant, 

V . SAVITRIBAI AND others (original} P l aintiffs) , Respondents* 

Hindu Law-~-Succes$ion~~Stridhaii--Anvadhega-“8ons and daughters 

succeed equally —Among daughters unmarried hem preference— May ulcha* 

A Hindu female, governed by the Mayukha, died leaving property which she 
inherited from her father, under a deed of gift subsequent to her marriage. 
She left her surviving three daughters and one son. A dispute as fco succession 
having arisen 

Meld, that the property being anvadheya stridhan, should he divided equally 
among the son and daughters i with this difference, however, as to the latter, that 
the unmarried should have preference over the married. 

Ashahai v, Haji Jtyeb Saji BaMmlullaO - ) and SHdbai v. Wasantrao®), 
followed. 

Second appeal from the decision of 0. C. Dutt, Joint Judge of 
ThjJna* confirming the decree passed by S* A, Gupte, Subordinate 
Judge at DAhanu. 

Suit to recover possession of property. 

The property in question belonged to a Hindu female, Varubai, 
who received it from her father by way of gift subsequent to her 
marriage. She had three daughters and one son. 

, * Second Appeal No. 665 of 1907, 

(188$) 9 Bom, 115 at p, 126* (2) (1901) 3 Bom. L. E, 20L 
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The parties were governed by the Mayukha law. 

Varubai died in 1894. Her son DiDkar died in 1903. After 
Dinkar’s death, his widow leased the property to defendant 
No. 1 for a term of 51 years, in satisfaction of a debt due by 
Dinkar. A little later, one Ghhotalal, another creditor of Dinkar, 
obtained a money-decree against Dinkar and in execution of that 
decree had the property sold to defendant No. 2, 

Varubai s daughters then filed a suit to recover possession of 
the property, alleging that they were the preferential heirs to 
the same, j, Their claim was decreed by the Subordinate Judge, 
who remarked as follows : — 


“ Vanibai received the property in gift from her father. It is, there foie, 
Saudayik, and the daughters of Varubai, that is the piesent plaintiffs, aie the 
preferential heirs ( Manilal v. Ba% Rena, I. L E. 17 Bom. 758).’’ 

This decree was confirmed by the lower appellate Court, on 
the following grounds : — 


In 27 Bom. 758, Telang, J , after examining all tiie older cases lias laid 
down that in the case of stridhan proper the daughter has a preferential right 
over a son, though it is not so in the case of improper son. ...... The gift here 

is stridhan proper; and according to 17 Bom. 758, there is no doubt that the 
daughters aio the preferential heirs and the Subordinate Judge’s older is correct. 
The appellant says that this view is notin accordance with the ruling in Sitalai 
v. Wasantrao (3 Bom. L. R. 201). But this latter ease deals with the difference 
between the stridhan inherited from the father’s family and stridhan inherited 
from the husband's family and lays down that there is no difference between 
these as far as the question of inheritance is concerned. Bat there is no such 
clear mention of property received by gift of the sort we have to deal with 
ere. The opinion of Telang, J., m 17 Bombay is on the other hand clear on 
this point. As to the applicability of Mayukha there is no doubt, for the plaintiffs 
have not shown that they have migrated from some other tract where the Mitak- 
shara applies. However, as I have held that the daughters are preferential heirs 
according to the Mayukha in this case, it does not much matter whether 

Mayukha or Mitakaharaapphes. According to the latter, the appellant admits 

that the daughters would be the heirs of Varubai.” 


UCA. 


* ' v 


vu Due ojgn uourc. 

&. S, Mao, for tbe appellant.— The property in question is 
the AnvoMoya stridhan of Varubai. The succession to such 
species of stridhan is laid down in the Vyavahara Mayukha 
(Chap. IV, sec. X, pi. 13, Mandlik,p, 95) t 
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If Manu’s text be interpreted literally, then the Anvadheya I909, 
stridhan descends to sons and daughters equally. Mitakshara's Davaxdas 

gloss upon it, however, is that sons inherit only in default of 
daughters. Nilkantha does not accept the Mitakshara view, for Savitbibai. 
he says that in the opinion of others (lIcT) ( paretu ) both sons 
and daughters inherit this species of stridhan equally. The use 
of the word “parefv,” indicates that Nilkantha differed from 
the Mitakshara view. The word is used generally when the 
writer desires to indicate his dissent from writers of established 
repute. See Nagoji Bhatt's Paribhashendu Shekhara, Dr. Kiel* 
horn's Translation, p. 299. 

The very next placitum shows how stridhan is to be divided 
among the daughters. If there be both an unmarried and 
married daughters, the former takes a share equal to that of a 
son, while the latter are to receive a trifling portion of the 
inheritance as a mere token of respect. This placitum would 
be meaningless if the Mayukha were taken as adopting the view 
of the Mitakshara. 

The Mitakshara makes no distinction between the technical 
and non-technical stridhan for purposes of inheritance. It lays 
down one simple rule of devolution for all kinds of stridhan 
except Shulka. The Mayukha does not adopt the rule. It 
distinguishes between the technical and non-technical stridhan 
and provides for separate rules of succession for each. It adopts 
the Mitakshara rule so far as the technical stridhan is concerned, 
with this exception that the Anvadheya and Prittidatta descend 
to sons and daughters alike. But the non-technical stridhan 
goes to the male issue in preference to the female issue s Manila! 

Rewadat v. Bai Rewa^K 

The text-writers on Hindu law have accepted the same inter- 
pretation of the Mayukha view. See West and Biihler, p. 145 
(3rd Edn.) ; Bannerjee on Stridhan, p. 370 (2nd Edn.) ; Bhat- 
tacharya's Hindu Law, p. 583 (2nd Edn.); Ghose's Hindu Law, 
p. 281 (2nd Edn.); Mayne's Hindu Law, p. 898, section 671 
(7th Edn,). 


(i) (1892) 17 Bom. 75$, 
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The Mayukba agrees ia this respect with other texts: see 
Smrjti Chandrika, pp. 125, 126 ; Vira Mitrodaya, pp. 22 S, 229 ; 
and Vivada Chintamani, pp. 266, 267. 

The decided cases also support my contention, see Aslabai v. 
Baji Tyeb Haji Eahimtulla^ ; and Sitabai v, Wasantrao® . 

K, N. Koyujee, for the respondent — The two Bombay decisions 
cited by the other side were by single Judge and full arguments 
on the present point do not seem to have been advanced. 

I submit that Nilkantha means to lay down in the Mayukha 
that succession to Anvadheya stridhan goes to the daughters alone 
whether there be sons or not, and if Nilkantha has not himself 
expressed any definite opinion on the point, the opinion of the 
Mitakshara which he quotes in full and from which he does not 
show an express dissent, must prevail. See Vasudev Bloat v. 
Venkatesh Sanbhav W and Knshnaji Yyanktesh v. Paadwang M). 

The expression c ‘ paietu ” cannot import dissent. Dr. Kielhorn 5 s 
remark in parenthesis relied on by the other side cannot be 
accepted as a general rule. I submit that the very fact that the 
Mitakshara view is cited and the contrary view is briefly 
alluded to without naming the authors or without any concur- 
rence, shows that Nilkantha meant to adopt the Mitakshara view. 

[Chandavark A ll, J. : — The text as to the further distinction 
between married and unmarried daughters which is ascribed to 
Manu in Mandlik at p. 95, is not to be found in Manu,] 

The author of the text seems to be Brihaspati and not Manu. 
Thus, Nilkantha quotes Brihaspati's text and explains it as 
meaning that the daughter gets the share of a son. I submit 
that the expression “ tadamshini putrasamamskim !> does not 
mean that the daughter takes an equal share along with the son, 
but it only means that she takes a share which a son would have 
taken. The preference between married and unmarried daughters 
would only be intelligible if sons are excluded. 

The remarks of Telang, J., at the end of his judgment in Maitlal 
Mmadat v. Bai Eewcffl also support my contention. 

03 (1882) 9 Bom. 115 at p. 126. (3) (1873) 10 Bom. H. a R, 189. 

(S3 (1901) 3 Bom. L. R. 203. (4) (1875) 12 Bom. H. 0. R,65, 

© (1892) 17 Bora, 708, 
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Ohahdayabkab, J. : — The facts, material for the purposes of 
the question of Hindu law argued before us, are shortly these* 

One Varubai died possessed of property and lett her surviving 
a son, by name Dinkar, and three daughters. The property in 
dispute formed the anuulheya stndhcm of Varubai, she having 
received it in gift from her father after her marriage. * 

Tho daughters of Varubai, who are respondents before us, were 
plaintiffs in the suit, which has led to this second appeal * They 
claimed the property as sole heirs of their mother. The appellant 
before us asserted his right to it under a title derived at a Court 
sale from Varubai’s son Dinkar, His case was that Dinkar was 
the sole heir of Varubai. 

Both the Courts below have awarded the respondents’ claim, 
holding that they were the heirs of Varubai. 

The question argued before us is, whether the son and the 
daughters of Varubai take the property as joint heirs of their 
deceased mother, or whether the daughters alone take it as heirs 
in preference to the son. 

It was held by Green, J, in Hurry Shankar v, Kmlncmo W 
that the term anvadlieya applied only to a gift to a woman 
from her husband or his family subsequent to her marriage. 
In Ashahai v. Ilaji Tyel llaji jRa/nmtulla^ Sargent, C. J, 
sitting as a single Judge, held that sons and daughters were 
all entitled as heirs to share equally in the anvaclheya tfoidlian 
of their deceased mother. This latter* decision was followed 
by the late Chief Justice of this Court, Jenkins, C. J., also 
sitting as a single Judge, in Stlabaiv. IFasantrao®, where he 
pointed out that, in limiting the meaning of amadheya shidhan 
to a gift made to a woman by her husband or his family after 
hf? marriage, Green, J., had been misled by the wrong rendering 
by Borradaile of the passage in the Mayukha dealing with the 
question of succession to that stridhan , The view taken of the 
Mayukha law in these two decisions is the same as that taken 
by West and Biihler in their Digest (page 145, 3rd Edition), by 

ID Suit Ho. 84 ol 1878, Unrep. Note Tlio Editor has not been able to verify this 
reference as the proceedings in this suit could not be found. 

m (1882) 9 Bom. 118 at p. 128, (3) (1901) 3 Bom, £ E, 201. 
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Sir Gurudas Banerjee in his Tagore Law Lectures on the Hindu 
Law of Marriage and Stridhan (page 371, 2nd Edition), and 
by Mr. Bhattacharya in his “ Commentaries on Hindu Law ” 
(page 583, Second Edition). 


It is contended for the respondents that the decisions of 
Sargent, C. J., and Jenkins, C. J., rest upon a misapprehension of 
the passage in the Mayukha, which deals with the question of 
succession to anvadheya stridhan ; that Nilakantha does not state 
his own opinion on the question whether sons and daughters 
share equally or whether the daughters take the property to the 
exclusion of the sons j but that he merely states the opinion of 
the Mitakshara and that of others who differ from it. Under 
these circumstances, it is urged, we must apply to the case the 
law of the Mitakshara, on the established principle of this Court 
enunciated in Vasucleo Bhat v Vonhitesh SanbhavW and Ki hhnaji 
Vyanhtesh v. Panel iratigW, that, wherever Nilakantha expresses 
no opinion of his own, conformity with the Mitakshaia should 
he aimed at, as far as consistency will allow, in cases governed 
by the law of the Mayukha. 


This contention is founded upon a misconception of the 
import of the language used by Nilakantha in dealing with the 
question of succession to anvadheya shidhui (a gilt subsequent to 
marriage). He first mentions the opinion of the Mitakshara; 
then he states the contrary opinion in the following terms 




afiectnm, die association of daughters and sons fa independently hid down 
(by this text).” (Maudlik’s Hindu Law, page 95). 




w ^ aoes no 

more than express the opinion of those who differ from the 

Mitakshara without stating his own view, the respondent’s 
pleader loses sight of the fact that the form of expression used 
m the passage is not uncommonly employed by an author in 
Sanskrit when he means to state his own view on a point under 
discussion. He would first state the opinion of the author from 
whom he means to differ, and then express his own opinion by 


U> (1873) Ip Boip, H. Q. E, 139. 


(2) (1875) 12 Bom. II, C. E. 6?, 
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using such language as “ others, however, say 99 — (pare fu* or [ 

cmye t%> both of which have the same meaning in Sanskrit). 

Another mode of expressing dissent from the opinion of an author *>. 

is to state that opinion and say : e< Some, however, say /* (JcecJiit SAvirKXBAi* 

tu)* Of this form of expression, however, it must be observed 
that, more than the other form, it depends on the context whether 
it should be interpreted in the same sense as the expression - 
<( Others, however, say/’ because the word ts others is primti 
facie more comprehensive than the word “ some ” There is yet 
a third mode. Where an author differs from older authors on a 
point, he states the opinion of the latter as that of a ancient 
authors 99 and expresses his dissent in these words : — (< Modern 
authors 99 (ai vcmehaha or navyahd) “ however, say By u modern ” 
the writer is presumed to refer to himself as one falling in the 
category of authors later than the ancient. 

1 The reason why this indirect form of language is not uncom- 
monly used to express dissent is that it is considered unbecoming 
and presumptuous on the part of a writer to adopt such expres- 
sions as €c I think so /' or “ I say so f or ff I am of opinion, 99 
especially when he is differing from another author of repute and 
recognised authority. It is regarded as a mark of culture and 
scholarship for an author to express his own opinion modestly and 
humbly, in differing from another author. When he states the 
latter's opinion and then says “ others, however, take a different 
view /' by tc others he implies his <c own humble self J 3 

This mode of expressing dissent is employed, for instance, by 
Nagoji Bhatta in his PanlJmJiendusJielkara (page 106, last line: 

Kielhorn’s Edition), and his & licMendnlielharcu It is adopted # „ 
also by Jagannatha in his £ ae ag any ad Jma (Nirnaya Sagara ^ * 

Edition, page 276 and page 501). Among Sanskrit scholiasts it 
rule of construction that, when these forms of expression 
occur in a work, they should be interpreted, generally speaking, 
as meaning that the author who uses them intends thereby to 


*The following note is by the distinguishtd Orientalist, Dr. B. G. Bhan&arhar 
When the opinion of an author is quoted by his name and afterwards another 
opinion is given and introduced by the words pare iu, the Usual way of understanding 
is that ibis last is the opinion of the author himself * M 

VhatodaQar'kdft A 
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represent that the dissenting opinion is either his own or is shared 
by him. 

Nilakantha, therefore, in the passage above quoted from the 
Mayukha, may be fairly presumed to have dissented from the 
opinion of the Mitakshara and to have stated it as his own opinion 
that both sons and daughters are joint heirs to the anvailheya 
dr Man of a woman. 

This interpretation of Nilakantha’s meaning is confirmed by 
What follows immediately after the passage quoted above from 
the Mayukha. He proceeds to point out a distinction with refer- 
ence to the daughters. As to them he says, the unmarried come 
in as heirs before the married. In support of that distinction he 
quotes a text of Manu which provides 

“Stridkcm (woman’s property) goes to her children, (for) the 
daughter is a sharer thereof, provided she be not given away (in 
marriage)/’ (Mandlik’s Hindu Law, page 95, linos 38 to 86). 

Having quoted this text, Nilakantha explains what Manu 
means by the expression : “ the daughter is a sharer thereof,” 
( tadamUni ), It means, says Nilakantha, that the daughter 
becomes “ the receiver of a share equal to (that of the) son 
This explanation would be out of place, if Nilakantha meant to 
accept the opinion of the Mitakshara that the sons and daughters 
do not inherit jointly but that the daughters come in in the line 
of heirs first and that the sons take only in default of them. It 
tiis because the son is, in Nilakantha’s view, a sharer with the 
daughter that he says that the daughter’s share is equal to the 
son’s. That is why he concludes his treatment of the subject by 
citing Katyayana’s text, which piovides that “sisters having 
husbands should share with brothers,” (Mandlik, page 96, line 2). 

These considerations, coupled with the fact that, in dealing 
With the question of succession to s iridhcm property, Nilakantha 
treats the two forms of technical stridhan, known respectively as 
awadlteya (a gift subsequent) and priti datta (gift through 
affection) separately from the other technical forms, make it clear, 
beyond doubt, that, in his opinion, daughters and sons are joint 
heirs to the former and share equally. 
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It is, however, argued for the respondents that it cannot be so 
because, later on, after pointing out on the strength of a text of 
Katyayana that, in default of daughters and their issue, e( the 
sons, grandsons and the rest” (of the deceased) should succeed, Sayitbibat, 
Nilakantha remarks : u This right (of inheritance) of daughters 
and the rest in the mother’s property exists only in (respect of) 
the adhyagni, adhyavtihamla. , and other aforesaid (kinds of the) 
technical slridhan (Mandlik, page, 97, lines 7 to 11). This 
remark is made merely for the purpose of emphasising the dis- 
tinction which, in Nilakantha's opinion, exists between §tridh<m 
technically so called and other kinds of slridhan . He says that 
the right of daughters to succeed to their mother’s property exists 
only as to technical stndhan, That does not mean that the right 
is exclusive of the right of sons in the case of every kind of 
technical shidlum without exception* The daughter succeeds to 
her mother's stridlum , whether she inherits it jointly with a son 
or to his exclusion. In short, the purpose of Nilakantha’s obser- 
vation is no more than to show that a son excludes the daughter % 

in all cases except technical stridlum. It does not follow from 
that that the son does not share equally with the daughter in 
certain kinds of technical slridhan , such as a gift subsequent 
( anvadheya ) and a gift through affection (prili dahio ). 

The result is that, as held in Ashabai v. Haji Tyeb Haji Rahim - 
Mia® by Sargent, 0. J., hud in Bitabai v. Wasanlrao Nana 
Moroba ® by Jenkins, C. J., under the law of the Mayukha, when 
a Hindu woman dies possessed of stiidhan property called 
anvadheya (a gift subsequent to marriage), and the claimants to 
that property are her son and daughters, these all become entitled 
to share the property equally as heirs, with this difference, how- 
ever, as to daughters, that the unmarried have preference over 
the married, 

In the present ease, Varubai on her death left her surviving 
one son and three daughters. The question, whether any of the 
daughters was unmarried at the time of Varubai's death when 
the succession opened, was not raised in either of the Courts 
below, because the daughters claimed the right of heirship jointly 



(t> (1882) 9 Bom, 135, 


(2) (1901) H Bom. L. B a 201. 
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to the exclusion of the son. From the conclusion of law we have 
arrived at, it follows that the son and the daughters of Varubai 
became co-owners having equal shares in the property. They 
have no right to eject the appellant, who stands in the shoes of 
the son. But, though the exclusive title set up by them is nega- 
tived by our conclusion of law, yet relief can be given to them 
mthis suit for ejectment by way of joint possession with the 
appellant: Naranbhai v . Banchod h). But before a decree for 
joint possession is passed, it is necessary to determine whether all 
or any of the respondents (plaintiffs) were unmarried when their 
mother Varubai died, because it is only the unmarried who 
would be entitled to share in the property with the son in 
preference to the married. Unless the parties are agreed on this 
question of fact, we must ask the lower Court to find on the 
following issue after taking such evidence as either party may 

v (1) , W ‘! S T y ’ “* d if S °’ ' v,lich of the unmarried when their mother 

Varubai died and the succession to the property in dispute opened t 

The onus will lie in the first instance on the plaintiffs. 

binding to be returned within three months. 

On its return there will be a decree for joint possession in 
iavour of those entitled. 


(t) (1901) fe Bom. 141. 


B. E. 


CRIMINAL APPELLATE. 


■Before Mr. Justice Chaniavarlar and Mr. Justice Beaten. 
EMPEROR ». GANESH DAMODAR SAYARKAR*. 

: Indian Penal Code (Act XZV of I860), sections 107, 108, 121, 

! i. . 124.4 — Sedition — Waging of wav, 

. ygwsed published a booh containing eighteen poems, of which four were 

• d ““ 89 ' TI ’ e Seneral tftnd 0f the P° eros as 

jff f® ““W 01les “ the hook evinced a spirit of bloodthirstiness and 

* Criminal Appeal No. 290 of 3909. 
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murderous eagerness directed against the Government, conveyed the urgency 
of taking tip the sword, and made an appeal of blood-thirsty incitement to 
the people to take up the sword, form secret societies and adopt guerilla 
warfare for the purpose of rooting out the British rule. 

Held) that the accused committed the offence of abetting the waging of war 
(section 121 of the Indian Penal Code), by the publication of the poems charged. 

SgI& 7 further, that the Court was entitled to look into the poems other than 
those forming the subject-matter of the charge, for the purpose of finding out 
the intention of the writer and the design of the publication, 

3?er Ciianjdaj A xtKAR) *71 : -Under the Indian Penal Code, the waging or 
levying of war and the abetting of it are put upon the same footing by 
section 121 : that is, the abetting of waging of war is under the Code as much 
an offence of treason as the waging of war itself. 

The word « abetment ” is defined in section 107 of the Code and one of its 
meanings, as given there, is « instigating any person to do anything ” This 
meaning is not excluded by anything that occurs in section 121. The general 
law is laid down in sections 107—120 of the Code. According to it, “ to con- 
stitute the offence of abetment it is not necessary that the act abetted should 
be committed, or that the effect requisite to constitute the offence should be 
caused.* * This applies to the abetment of the waging of war against the King 
as much as to the abetment of any other offence under the Code. The only 
difference created between the former offence and other offences is that, while 
under the general law as to abetment a distinction is made for the purposes of 
punishment between abetment which lias succeeded and abetment which has 
failed, section 121 does away with that distinction so far as the offence of 
waging war is concerned, and deals equally with an abettor whose instigation 
has led to a war and one whose instigation has taken no effect whatever. " And 
that for this simple reason that such a crime more than any other must be 
sharply and severely dealt with at its very first appearance and nipped in the 
bud with a strong hand. 

Per SEATON, J. Under section 107 of the Indian Penal Code there may 
be instigation of an unknown person. 

The word “ abet 55 as used in section 121 of the Code, has the same meaning 
as is given to it by section 107. The “ abetment 55 meant by section 121 is 
not necessarily confined to abetment of some war in progress. There may be, 
and usually, is instigation of rebellion before rebellion actually begins ; that kind 
of instigation is under the Code abetting waging war against the King. 

Ho long as a man only tries to inflame feeling, to excite a state of mind, he 
is not guilty of anything more than sedition. It is only when he definitely 
and clearly incites to action that he is guilty of instigating and therefore 
abetting the waging of war, 
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Appeal from conviction and sentence recorded by E. 0. Ken- 
nedy, Sessions Judge of NAsIk:, 

The accused was charged with offences punishable under 
sections 121 and 12AA of the Indian Penal Code. 

The facts were that early in 1908, he published a booklet styled 
“The Laghu Abhinav Bharat Mala/' It contained in all 
eighteen poems in number, of them, the poems which formed the 
subject-matter of the charge, were those numbered 5, 7, 9, 17 
(verses 4-7). They ran as follows 

Y, An old moral story* 1 ) 

"Oh! you stout hearted} hear an interesting story; lovingly keep in (your 
minds, the beautiful moral* 2 ) of it. 

This (sort of) fun has taken place over and over again from ancient times ; the 
black god of black (people) gives a drubbing to tbe foreign demons. 

2. Madhu and IvaitabhG) were foreign demons on inimical terms with the 
creator ; Vishnu, the black (god) of the blacks, destroyed them in no time. 

3. Similarly when the foreign demon named Hiranyaksha became very 
powerful, the black YarahaW sent* 4 5 ) him to the kingdom of (the god of) death. 

4* The sable Shree Ram took up cudgels on behalf of the blacks and 
killed the arrogant alien ruler Ravau. 


5* Oh ! alien Kansa : do not truly give yourself airs through the intoxication 
of royal (authority) ; the dark Krishna the god of the blacks will destroy (0) you, 

6, The dark complexioned lord Shivaji (was) to the blacks a good (and) 
stout hearted friend ; the alien Mleohhas have had (a taste of) his Maratha 
hospitality. 

7. If any foreign Rakshas become irresistibly insolent in future, king Kali 
of the blacks will drive them beyond the seas (or the Indus). 

YIL Sentiment of the people of Shivaji’s times. 

(In these verses the sentiments entertained by the people at the time of 
Shivaji’s birth are described). 

L The Aryans invoke (God) Ganesh to destroy (their state of) depend- 
ence* Oh God ! take the sword in hand and be ready for battle. (Chorus), 
• Oh (God) ! the demons of dependence have produced great misery on the earth ; 
the people have been harassed ; Oh ! auspicious one of the world, fondle them 


(4) Roar, an incarnation of Vishnu. 

(5) Literally, shewed him the darbar, 
(0) Literally, make turmeric powder 

of you. 
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2 . This demon is morett) cruel (and) irresistibly powerful than Sindhur{ 2 ). 
In a drama of fraud we say he is treacherous, a cut-throat and a wretch. 

8 . Petitions and prayers have often been presented and offered in humble 
prostrations. But he, really the meanest of all, does not yield to our 
supplications. 

4 Only one remedy is left now (and that is) striking#*) with the sword* 
This wicked being must, anyhow, be destroyed by various meanst 4 ). 

5. The powerless mouse, (on which you usually) ride, will bo crushed en- 
tirely on the battlefield 5 and, therefore, I tell you to mount on a steed as swift 
as the wind. 

6 . 0 Munificient one ! be similarly armed with new weapons* These old 
weapons are now not of much use in battle. 

7. , Never give (open) battle to the enemy, his army is vast. Guerrilla tactics 
should be resorted to, as they are the mainstay of a small force. 

8 . The whole of this plan should be carried out secretly by gathering 
together hardy patriots who are like a bouquet of beautiful flowers. 

9. On your achieving some slight success the immortal kings of various 
places and also their Sardars will, indeed, come to assist you. 

10 . Oh Lord ! May you kill the demon and give victory to the people, and 
grant mother earth ! Oh (lord) ! the beautiful and suspicious wreath of independ- 
ence. 

XL Hearing this invocation of the Aryas, God Ganpati was deeply touched 
and then having incarnated himself as Shivaji, he killed the (demon of) de- 
pendence. 

IX, Who obtained independence without war ? 

1 , Was glorious Rama, sable as a cloud, a fool to have freed his mother, the 
earth, from servitude P Did he then wage war to no purpose ? Who obtained in- 
dependence without war ? 

2 . How many petitions did the people of Netherlands send? Those princes 
of mendicancy offered many a prayer to (their) enemy. Did ( 5 ) they then obtain 
their kingdom ? Who obtained independence without war ? 

8 . Ask the Greeks themselves how they achieved their national emancipa- 
tion, (There are) no other paths leading to emancipation than war. Who 
obtained independence without war ? 

4. The Swiss did not (merely) offer weak resistance (to the enemy) through 
fear of the armies of wicked persons, (they) quickly proceeded to (perform) the 
sacrifice of a good war* Who obtained independence without war ? 
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(2) Name of a demon. 

(3) Literally, heating. 
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(4) Literally, efforts, 

(5) Literally, did their kingdom 
then come into their wallet. 
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5. Tyrol would not bend (the knee) to ber enemies. She would not (also) 
choose (a policy of) beggary. &be rather appealed to her own sword. Who ob- 
tained independence without wai ? 

6. Had the great Shivaji any eager desire to sacrifice in wain the byes of 
others ? (But) of how many (of his) brethem had (he) to shed the blood ? Who 
obtained independence without war ? 

7. Similarly, heroic Italy struggled manfully on the battle-field by founding 
(her) secret societies in good time. Good foitune followed (V her spontane- 
ously. Who obtained independence without war F 

8. The Americans did the same. They fought and drove away their country’s 
servitude. Then that servitude fled towards the East. Who obtained independ- 
ence without war F 

9. Know it to be an established tiath of the past that no one is able to ob- 
tain independence without war. He who desires Swaiaja must wage war. 
Who obtained independence without war ? 

The prayer of the Mavalas to God Shiv. 

*#***# ^ 

XVII* 4. At night the leaders full of love, hold secret consultations 
in the interest of their country and though i fully weigh the strength of the 
enemies with a view to conquer them. 

5. The youths whose minds are longing for battle unfurl the flags over their 
steeds ; like wise # * * # . 


6« Men by taking exeicises m the gymnasium belonging to secret society 
have, indeed, under difficulties developed strong wrists. 

7. And in the like manner, behold, 0 Lord, the naked (i e , unsheathed) 
swords, being as it were the beloved wives of heroes have grown highly impa- 
tient to swim in pools of blood. 


The accused was tried before the Sessions Judge of Ndsik 
with the aid of assessors: the Judge agreeing with the 
assessors found the accused guilty of having attempted to excite 
disaffection towards His Majesty the King Emperor (section 
124A of the Indian Penal Code) and of having abetted the 
waging of war against the King Emperor (section 121 A of the 
Code). The accused was sentenced to undergo rigorous imprison- 
ment for two years for the first offence ; and to transportation 
I'} for life with forfeiture of property, for the second. 

. The accused appealed to the High Court. 

V /‘.Xt the hearing, the Court directed all the poems in the book to 
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Baptkta (with him D . V . Demi), for the accused. —Vf e submit 
that the conviction and sentence under section 121 of the Indian 
Penal Code are contrary to law. First, because, the poems 
charged have no reference to the Government of India or to the 
present time : and, second, because (1) the poems charged do not 
constitute abetment of waging war against the King as contem- 
plated by section 121 ; and (2) that they do not even amount to 
abetment as defined by section 107 of the Code. 

[Counsel here commented on all the poems charged and 
contended that all they conveyed was merely mythological 
allusion ; and they referred to times long since past. He said 
that viewed as such they have no reference near or remote to the 
present Government of India ; and did not constitute any of the 
offences charged. He went on.] 

Assuming for argument’s sate that the poems do refer to the 
British Government, then we say that they do not fall within the 
purview of section 121. In England, there are two kinds of 
levying war-one against the person of the King and the other 
against the Majesty of the King : In re Gordon (1 h The former 
kind seems to have been contemplated by section 121 ; the section 
does not take in the second kind at all. To wage war in order 
to subvert the Government of India would he to wage war against 
the Majesty of the King; but it is no offence under section 121. 

Assuming that section 121 includes the waging of war against 
the Majesty of the King, then even the accused has committed 
no offence* The lower Court has found him guilty of "abet- 
ment of waging war under section 121, We submit abetment! 
under section 121 is not the same as abetment under section 107. 
To abet under section 121 means joining or aiding an existing 
insurrection. This appears from the illustrations to the section. 
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Assuming, however, that abetment under section 121 is the 
same as abetment defined in section 107, the facts of this case do 
not constitute abetment under section 107. For first, there is no 
instigation in fact whatever. Secondly, there must be evidence 
to show that some person was actually instigated. Thirdly, the 


(1) (1781) 21 St. Tr. 486, 615. 
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instigation must be in the present ease u to wage war against the 
King } \ To that definite thing a person must be instigated. Of 
that, there is no evidence here. The poems are, on the face of 
them, puerile, and nobody should take them seriously. The poems 
may inflame feeling or excite hatred of foreign rule, but they 
fall far short of a call to arms or action and therefore do not con- 
stitute instigation. 

The conviction* and sentence passed under section 121 should* 
I submit, be set aside. 

G, 8 . Bao 3 acting Government Pleader, for bhe Crown.— The 
abetment under section 121 and section 107 is the same. The 
effect^of section 7 is that the term t{ abetment is used m one 
uniform sense throughout the Code. The reason for making 
a special mention of * abetment 3 in sectian 121 was to make it as 
highly punishable as the substantive offence. In the same way* 
section 121-A punishes conspiracy though section 107 provides 
for conspiracy. 

The person instigated would here be the reader of the poems; 
and the thing instigated would be to wage war. The offence, 
therefore, is complete. 

Bajptnta was heard in reply. 


CHAHDAViRKAii, J.— This is an appeal from the judgment of 
♦the Sessions Judge of Nasik, convicting the appellant Ganesh 
Damodar Savarkar, of the offences under sections 124A and 121 
of the Indian Penal Code., that is, of exciting disaffection towards 
His Majesty the Emperor and the Government established by 
law m British India and of abetting the waging of war against 
His Majesty. The appellant has been sentenced by the learned 
Sessions Judge to two years’ rigorous imprisonment for the 
offence under section 124A, and to transportation for life with 
. forfeiture of all property to the Crown under section 121 


i| ^e offences arise out of four, from among a series of eighteen, 
published in a book entitled Haglm Ahhinava JBharata 
, ife., a Short Series for New India, and recorded as exhibit 6 
rt of the evidence in the case. The four poems are those 
hook as 5, 7, 9 and 17, respectively. Of 

5 : |T|| 
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No, 17, only verses 4 to 7 form the subject-matter of the offences 
proved* 

When the appeal came on for hearing before us on the 13th 
of October, Mr. Baptista contended that none of these four 
poems had or were intended by their writer to have any refer- 
ence either to His Majesty the King-Emperor or to the British 
Government in India or to the present political condition of the 
country. On examining the series of poems in the book, exhibit 
6, containing the four poems, it appeared to us that there were 
other poems in it besides those four, which threw light on the 
intent of the writer ; and that, as the whole book had been allowed 
in the lower Court to go in as evidence without any objection, all 
the poems in the book could be referred to for the purpose of 
determining the intention, character, and object of the poems 
selected as the basis of the charges against the appellant in the 
lower Court. We adjourned the hearing for an official translation 
of the whole series of poems in the book into English and also 
to enable the appellant's legal advisers to argue the appeal with 
reference to the bearing of the whole series on the poems 
forming the subject-matter of the charges. 

In supporting this appeal, Mr Baptista, the learned counsel 
for the appellant, has raised two points. First, he contends 
that the poems charged as treason and sedition are either m j - * 
thological or historical referenced and do not relate either to the 
British Government of India or the present times. I cannot 
accede to this argument, It is true that the writer has chosen 
either mythological or historical events and personages, but that 
is for the purpose of illustrating and emphasising his main 
thesis, that the country should be rid of the present rule by 
means of the sword. The innuendoes cannot be mistaken or 
misunderstood. For instance, the 5th poem purports to refer 
to the destruction of “ foreign demons" by Kama, Krishna, 
and Shivap, But that it is not a mere "description of the 
past but is meant to be a covert allusion to the British is 
apparent from the frequent use of the term cs black ” referring to 
the people of this country. Any one can see that the frequent 
play upon the word “ black 99 is intended as a contrast to the word 
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®. “ white ” and the implication is that the ff black ” are ruled by 

eor the f< white” and that the latter will and must be killed by “ a 

ggn black leader of the black/’ So also as to the next poem. No. 

®ar 7 , Under the guise of an invocation or prayer to Ganesh, the 

god who, according to Hindu belief, destroys evil, the writer 
calls upon him to take up the sword and be ready for war, 
because " the demons of subjection have spread lamentation all 
over the world.” The “ demons ” are characterised as “ dissem- 
f bling, notorious, treacherous, cut-throat. ” “ Applications and 
petitions, ” says the writer, “ were frequently made, attended 
with abject submissions. But this meanest of the mean would 
not indeed be persuaded by begging.” And he goes on to say that 
“ this meanest of the mean ” must be killed “ by the blows of the 
‘ sword.” This poem is headed “ the state of mind of the people 
at the time of Shivaji’s birth.” The people are supposed to offer 
a prayer to the god Ganesh to take up the sword and 
exterminate the demon who has subjected the country to depend- 
ence. The allusion to petitions rejected is obviously to what is 
called by some “ the policy of mendicancy.” Ganesh is asked 
to take birth as Shivaji. The writer evidently has in mind the 
Ganapati melas of the present times and he who runs may read 
the animus of the lines and the lesson intended to be conveyed. 
The 9th poem, which is headed “ Who obtained independence 
, without war?” winds up with this remark: “ He who desires 
marajya (one’s own lule) must make war.” The 17th poem 
professes to be a “prayer of the Mavlas to the god Shiva,” but 
one can plainly see that the sting of the verses lies in the covert 
allusion to the present rulers of British India. The translation 
of the poems into English brings out the sting eleaily enough, 
but to those who know Marathi, who can either sing or under- 
stand the poems sung, the venom is too transparent to be mistaken 
I P 1 for anything else than a call to the people to wage war against 
111 1 i British Government. It is idle for counsel to quibble about 
j . the meaning of certain words in the poems, such as parJcq. and 
if : | , jggllg argue that they have no reference to the present times. 

the writer has used several words, each having^ 
Bo* that meaning only serves to emphasise; file 
writer’s main object is to preach war againsbthjq \ 
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present Government* In the names of certain gods of the Hindus 
and certain warriors such as Shivaji. Those names are mere 
pretexts for the text which is ; u Take up the sword and destroy 
the Government because it is foreign and oppressive/' For the 
purpose of finding the motive and intention of the writer* It is 
unnecessary to import into the interpretation of the poems 
sentiments or ideas borrowed from the Bhagavad Gita. The 
poems afford their own interpretation* and no one who knows 
Marathi can or will understand them as preaching anything but 
war against the British Government. Mr Baptista has conceded 
that* if the poems be construed as referring to the British 
Government, they fall within the meaning of sedition under 
section 124A of the Indian Penal Code* That they are such 
as to excite disaffection goes without saying. 
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The only question is whether these poems also fall within 
section 121 ol the Code and amount to an abetment of the waging 
of war against the King-Emperor and his rule in India. 
Mr. Baptista's contention is that the word alet in this 
section must be construed as excluding all idea of mere 
instigation* and that* for the purposes of the offence of abetment 
under this section* there must be some actual insurrection ; 
that* in other words* it must be shown that a large multitude was 
collected and had weapons for mischief. Under the English 
law “mere words spoken* however wicked and abominable* 
if they do not relate to any act or design then actually on 
foot against the life of the King* or the levying of a war 
against him* and in the contemplation of the speaker* do not 
amount to treason/' And the same has been held to apply 
to writings . King v. Anchew Ear die But under our Penal 

Code* the waging or levying of war and the abetting of it 
are put upon the same footing by section 121. That is* the 
abetting of waging of war is under the Code as much an 
pffence of treasqp as the waging of war itself. The word 
" abetment" Is defined in section 107 of the Code and one of its 
meanings* as given there* is "instigating any person to do 
anything/' This meaning is not excluded by anything that 

(l) (1820) 1 bU Tr. (JST S.) CIO at p. 625. 
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occurs in section 121. The general law as to abetment is 
laid down in sections 107 to 120 of the Code. According to it 
u to constitute the offence of abetment it is not necessary that 
the act abetted should be committed, or that the effect requisite 
to constitute the offence should be caused.” This applies to the 
abetment of the waging of war against the King as much 
as to the abetment of auy other offence under the Code. The 
only difference created between the former offence and other 
offences is that, while under the general law as to abetment a 
distinction is made for the purposes of punishment between 
abetment which has succeeded, and abetment which has failed, 
section 121 does away with that distinction, so far as the offence 
of waging war is concerned and deals equally with an abettor 
whose instigation has led to a war and one whose instigation 
has taken no effect whatever. And that for this simple reason 
that such a crime more than any other must be sharply and 
severely dealt with at its very first appearance and nipped in 
the bud with a strong hand. 

But it is urged that in the present case there has been no 
instigation by the appellant of any person or ascertained body 
of persons by means of these poems to wage war. It is in 
evidence and is admitted before us by appellant’s counsel that 
the book containing the poems was exposed for sale and pub- 
lished and that copies of it were circulated among the public, 
that is, among a large number of persons. Because that number 
cannot be definitely ascertained or counted, it cannot be said 
that the publication was not to “ a body of persons.” 

Mr. Baptista’s last argument is that these poems do not 
instigate any one to wage war but merely prepare the minds 
of the people for war and constitute no more than constructive 
, treason. That is asking us to put too mild a construction on 1 
'the poems — a construction which is not supported by the plain 
* |$#sds, not to say the innuendoes of the paems. The fifth 
.poem does not indeed contain any direct instigation to war, 
but the seventh poem, in the name of the god Ganesha, is 
lfeiii;#|istauiially an appeal to people to take up the sword and fight , 
f'ihe demons” who, it is said, “have spread lament#?® { , 
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throughout the country " by subjecting it to their rale. And 
the ninth poem concludes by saying that he who wishes for 
Swarajya must wage war. And that is the dominating idea or 
text of the whole book. We are entitled to look into the poems 
other than those forming the subject-matter of the charges for 
the purpose of finding out the intention of the writer and the 
design of the publication. In poem No. 6 the writer calls upon 
Aryans to devise some remedy against what he calls the slavery 
of foreign rule and says that the kingdom of independence can 
be obtained only through “pools of blood.” Poem No. 2 is a 
most direct appeal to young men “ to gird up their loins/' “ cast 
off foreign yoke/’ “ take up sticks/' and “ cut out the cage of 
slavery. 1 ' Merely saying that independence cannot be gained 
without fighting may not amount to treason, but here it is more 
than that. A spirit of blood-thirstiness and murderous eagerness 
directed against the Government and “ white " rulers runs through 
the poems : the urgency of taking up the sword is conveyed in 
unambiguous language, and an appeal of blood-thirsty incitement 
is made to the people to take up the sword, form secret societies, 
and adopt guerrilla warfare for the purpose of rooting out “ the 
demon " of foreign rule. All this is instigation. 

For these reasons the convictions and sentences under sections 
121 and 124A must be confirmed and the appeal dismissed. 

Heaton, J.— The appellant in this caso has been tried for, 
convicted of, and punished for sedition and abetment of waging 
war against the King under sections 124A and 121 of tho 
Indian Penal Code, in that he published certain poems. The 
correctness or otherwise of the conviction depends -entirely on 
the character of the poems. Certain of them are specifically 
referred to in the charge. The rest have been referred to in 
> Argument and a perusal of the whole is necessary in order to 
ascertain the true character of those specifically referred to in 
the charge. 

There are in all eighteen poems. 

No. 1 is a prayer to God to grant independence. 

No, 2 is a lament that India is enslaved and is without 
independence. 
b m-? 
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No, 3 is a dialogue between Shivaji and others, in which 
Shivaji exhorts his hearers to plant the banner of independence. 

No. 4 is loving advice to a drunkard. 

No. 5 recites how in the past the gods or heroes of the blacks 
punished the enemies of the blacks (or aliens) and that if 
hereafter foreign (or inimical) demons become arrogant they will 
be driven beyond the sea. 

No. 6 is a hymn to the goddess of independence. 

No. 7 describes how, prior to the birth of Shivaji, there was a 
desire that subjection should be overcome by making war, and 
hov^, Shivaji came and conquered. The poem is suggestive of the 
need of similar action now. 

No. 8 is a prayer for independence amongst other things. 

No. 9 is a prayer with the refrain “ who ever got independence 
without battle ” ? 



No. 10 is a lament that the country has fallen into servitude 
and an, exhortation to get independence even by fighting. 

No. 11 is an exhortation to the young to fight for independ- 
ence. 

No. 12 holds up those who are not in favour of independence 
to scorn and the patriot to reverence. 

No. 13 is a prayer to God to put an end to the dependence 
and servitude of the country and to bring independence. 

No. 14 is described as a morning song to dependence, and 
ends thus : — 

** 0 dependence 1 let the star of independence, the bestower of 
knowledge and joy, the wife of the Lord of the Universe, who is 
as the moon, rise again in the land of the Aryas . 33 4 

No. 15 is a dialogue implying that the tyrant will be overcome 
j ahd the land be free. 

No. 16 inculcates that the patriot has no fear of prison and 
contains a good deal favourable to independence. 

T-i l r ■ . 

a P**yet to Shiva to come to lead the people Ao 
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No. 18 is described as the “ Utterances of Nana Phadnavis ” 
and is an incitement to war. 

The poems specially referred to in the charge are Nos. 5, 7 , 9 
and parts of 17. 

Briefly summarised, the teaching of this book is that India 
must have independence : that, otherwise, she will he unworthy 
of herself : that independence cannot be obtained without armed 
rebellion and that, therefore, the Indians ought to take arms and 
rebel. This is quite plain though the teaching is thinly veiled 
by allusions to mythology and history. It is sedition of a gross 
kind and very little attempt was made to show that the conviction 
under section 124A of the Indian Penal Code was not correct. 

But it was earnestly argued that the conviction under 
section 121 was wrong. 

It was argued that there was not any instigation and therefore 
there was not any abetment. With this I will deal later. Then it 
was argued that there was not any instigation of any known or 
definite person and that short of this there could not be abet- 
ment. The foundation of this argument is to me unintelligible. 

So far as I am able to understand the meaning of the word 
'instigate’ as used in section 107 of the Indian’ Penal Code, 
there may be instigation of an unknown person. Then it was 
argued that the instigation, if any, falls under section 117 of the 
Code which provides a penalty for abetting the commission of 
an offence by the public or by more than ten persons. Three 
thousand copies of the book were printed and admittedly it was 
intended to sell as many as possible. Therefore the instigation 
was undoubtedly intended to be of the public or of more than 
ten persons. Consequently the offence committed is punishable 
under section 117. But it was further argued that it was there- 
fore not punishable under section 121. That argument I am 
unable to accept. A prosecution under section 121 requires a 
complaint by the Government (section 196, Criminal Procedure 
Code). That complaint has been instituted. Having been 
instituted the accused had to be tried and it had to be determined 
« whether he has committed an offence under section 121. If he 
‘ has, then he must be punished under that section, whether the 
f offence also falls under some other section or not. 

V I t „ 

i # i.d! Jll 
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Therefore the question to he determined is whether the offence 
under section 121 has or has not been committed. Briefly stated 
the most cogent argument for the defence is this So Iona as a 
man only tries to inflame feeling, to excite a state of mind, he is 
not guilty of anything more than sedition. It is only when he 
definitely and clearly incites to action that he. is guilty of 
instigating and therefore abetting the waging of war. That is 
it seems to mo, a correct statement. Therefore it has to be 
determined whether the poems recited in the charge do clearly 
instigate to action. It is contended for the defence that they 

0 not In my opinion they do. In unmistakable language 
ey e the readers of the book to form secret societies, to take 

arms and to revolt against the Government. That is clearly to 
ray mind an instigation to action. Therefore I think the convic- 
tion is correct and should be confirmed. 

1 attach no importance to the argument that the word ‘abet’ in 

section 107 7T ^ ^ Word as in 

, ° ° f the Indian Penal C °de. Section 7 of the Code 
e utes that argument. K or am I impressed by the argument that 
the abetment meant by section 121 means abetment of some war 
progress There may be and usually is instigation of rebellion 
before rebellion actually begins. Under the law of this country, 
instigation of that kind is abetting waging war against the King. 

Appeal dimmed. 


B. e. 


APPELLATE CIVIL. 

Before Mr. Justice Chandamrhar and Mr. Justice Knight. 

Basangowda IIANMANTGOWDA patil a™ , 
PrAiNTirrs), Aite^xts, *. CHURCHIGIRIGOWDA YOGANGOWDA 

D ASOTHES (ORIGINAL DeFEHDANTS), ReSFOKDBNTS.* 

*> * . 

■|| — Decree set aside. m terms of compro- 

AtatawT 3 1 “ 7“' * w «“ which to .ignci fc y a, 

****** ■*» ™ - out, » M b,m US ■ 

No. 216 of 1909. 
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' passed a decree in terms o! the compromise. The defendant then applied to the 
ourt to set aside the decree on the ground that he did not engage the pleader 
and that he had not authorised the pleader to compromise the suit. The Court 
set aside the decree and set down the suit for hearing. 

. IMd l tba ? ** is t3ie iniiarent Power of every Court to correct its own proceed- 
mgs where it has been misled. 

Held, also, that under the circumstances, the compromise was not binding 
upon he defendant and the decree passed upon it was void as to him. 

Civil extraordinary application from the order passed by G. N 
Kelkar, First Class Subordinate Judge at Dhdrwdr. 

The plaintiffs filed a suit against defendants Nos. 1 and 2 in 

t C T b -^ h l f ^ ° iaSS Sab0rdinate at Dhdrwar. 

I ? T\t ke defendant No - 1 engaged a pleader for him and 
for his brother (defendant No. 2). The pleader, it appeared, 

never had any interview with defendant No. 2. Defendant No 1 

compromised the case with the plaintiffs; and at his instance 
the paper °f compromise was signed by the pleader. The Court 
passed a decree m terms of the compromise. 

Defendant No. 2 thereupon applied to the Court stating that he 

to enter intoth °“ d that he had nofc Prised him 

vo enter into the compromise. 

heJring C ° Uri S6t aSWe the d6Cree and Set down the suit for 

40 118 * 

s. R. Bak7i.de, for the applicants. 

K. H. Kelkar, for the opponent No. 2. 

ChandavaekAr, J. : It is contended that the lower Court 
^as erred m law in upsetting the decree, which was passed in 
L * » remise be t w«„ “ 

tie Courf P thTtl “ ded “ a deC,:ee ' beoanse il was slaM 
the Court that the present opponent (defendant) Bhimangauda 

who was represented by hta pleader, bad authorized the latter 

j! n * r 1Ut ° tbe com P r omise. Bhimangauda, after the decree 
had been passed, applied to the Court to set aside the compro- 
mise on the ground that the pleader had not been instructed to 
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1909. appear for him in the suit and that he had given him no 
BisAssowDA instructions in the case, authorizing him to enter into aDy com- 
Chvechi&im- P ro ™ se - ^ that was s0 > the compromise was not binding upon 
gowda. Bhimangauda, and the decree passed upon it was void as to him. 

It was ultra vires. The Court had been asked to put its seal upon 
and sign a document, which had no legal foundation to rest upon, 
and if that decree goes out, then the whole suit is re-oponed. 
But it is said that the procedure adopted by Bhimangauda is 
not in accordance with law ; that there is no section in the Code 
of Civil Procedure which entitles a party in the situation in 
which the defendant is, to ask the Court to re-open the suit 
and set aside the decree in a summary manner. Now, where 
limited authority was given to Counsel to enter into a compro- 
mise and Counsel entered into a compromise beyond that 
authority, it has been held by the House of Lords that 
Counsel, having exceeded his authority, the party was entitled to 
have the agreement to refer set aside and the cause restored to 
the list for trial : Neale v. Gordon Lennox What the defendant 
says is that there was a suit against him, and that the suit was 
declared to have ended by reason of a decree passed with his 
consent. He never consented, and the result has been that there 
has been fraud committed upon the Court. The Court was 
persuaded to sign a decree to which the defendant had never con- 
t f sented, and that upon the representation that he had consented 
\ | ' Therefore, once the Court is asked to go back upon its own 
t 4 * pfecedure, it is not a question whether there is any section in 
|! the Civil Procedure Code to warrant the action of the Court 
amending its proceedings. It is an inherent power of every 
Court to correct its own proceedings where it has been misled. 
We must, therefore, discharge the rule with costs. 

Rule discharged. 

H. B. 


(1) [1902J A. C. 465. 
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APPELLATE CIVIL, 

$ 


Before Sir Basil Scott , KU Chief Justice , and Mr . Justice 
Ckandavarhar . 


HAJ1 UMAB ABDUL BAHIMAN (original Plaintiff), Applicant, 1910. 
v. GUSTADJI MUNCHEBJI COOPER (original Defendant), February 7. 
Opponent.^ ~~ ” 


Civil Procedure Code (Jet V of 190 8), set tion 21— Bombay Civil Courts Act 
{XIV of 1869), Part V — Suit cognizable and heard by the First Class 
Subordinate Judge— Application to the Court of the Distinct Judge for 
transfer — Transfer of the application to the Assistant Judge— Order of the 
Assistant Judge for transfer of the suit to the District Court— Jurisdiction* 


, The plaintiff filed a suit in the Court of the First Class Subordinate Judge 
claiming Es* 18,797. The suit was heard by that Judge for some days and 
then the defendant filed an application in the Court of the District J udge for 
transfer of the suit to another Court. The District Judge transferred the 
application to the Assistant Judge foi disposal. The Assistant Judge heard 
the application and ordered that the suit be tiansf erred to the District Court 
for trial. 

The plaintiff having objected that the order of the Assistant Judge was 
without jurisdiction, 

Held, setting aside the order, that under the provisions of the Bombay Civil 
Courts Act (XIV of 1869), Part V, the limit of the Assistant Judge’s jurisdic- 
tion for the pui pose of hearing suits is Es. 10,000 and that in case of suits and 
applications when the value of the subject-matter does not exceed Bs. 5,000, 
an appeal in appealable cases lies to the District Judge. The Assistant Judge 
is, therefore, no t a Judge of co-ordinate jurisdiction to the District Judge. Ido 
is, therefore, not a Judge of the Distiict Couit and the order complained of was 
not made by the District Court which alone had jurisdiction. 

Section 21 of the Civil Procedure Code (Act V of 1908) empowers the 
District Court to withdraw any suit and try and dispose of it. The suit 
withdrawn being for a sum exceeding the jurisdiction of the Assistant Judge, 
he could not try and dispose of it. He was, therefore, not a Judge of the 
District Court as contemplated by the section which must be a Court of 
unlimited pecuniary jurisdiction. 


Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act Y of 1908) against an order 


# Application No. 187 of 1909 under extraordinary jurisdiction. 


ftii S4f.i 
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passed by K. Barlee, Assistant Judge of Poona in the matter of 
an application for the transfer of a suit from the Court of the 
First Class Subordinate Judge, 

The plaintiff sued the defendant in the Court of the First 
Class Subordinate Judge of Poona for the recovery of 
Es. 18,797-13-0 due on a promissory note. The suit was filed on 
the 14th January 1909. It was heard by the Subordinate Judge 
on several days and was allowed to stand over till the 19th 
July 1909. The defendant, however, on the 17th July presented 
a miscellaneous application, No. 197 of 1909, to the District Judge 
of Poona for the transfer of the suit to another Court on the 
ground that the First Class Subordinate Judge was biased against 
the defendant and that he illegally granted plaintiff’s application 
for the examination of two witnesses after the evidence for the 
defence was taken. 


The District Judge transferred the said application to the 
Assistant Judge for disposal. 

The Assistant Judge heard the application and found that the 
Subordinate Judge was absolutely free from any bias against the 
defendant. He, however, ordered the suit to be transferred to 
the District Judge of Poona on the following grounds ; — (1) 
That the defendant had a genuine belief that he would not obtain 
justice from the First Class Subordinate Judge, and (2) that the 
Order of the Subordinate Judge granting the plaintiff’s application 
for the examination of two witnesses after evidence for the 
defence was taken, was illegal and if it were carried into effect 
i& would prejudice the defendant. 

Being dissatisfied with the said order, the plaintiff preferred an * 
application under the extraordinary jurisdiction (section 115 of 
the Civil Procedure Code, Act V of 1908) urging that the District 
Judge had no jurisdiction to transfer the miscellaneous applica- 
tion to the Assistant Judge, that the Assistant Judge had no 
jurisdiction to dispose of the said application and that there was 
4 ^,# ground whatsoever to transfer the suit as ordered by the 

1 Judge ‘ A mle nisi was issued requiring the defendant 

j I Cause why the order of the Assistant Judge should not 

be set aside. 

I 4 

♦ 
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Slrangmcm (Advocate-General) with G. 8 . Bao and A. G. Sathaye 
appeared for the applicant (plaintiff) in support of the rule 
The Assistant Judge found that the Subordinate Judge was not 
at all biased against the defendant. Therefore he should have 
dismissed the defendants application for the transfer of the suit. 
No ground has been made out for the transfer. Even admitting 
that the order of the Subordinate Judge granting our application 
for examining witnesses after the defendant had commenced his 
case was illegal, still we submit the order would afford a ground 
for appeal and not for transfer. The application for transfer was 
in the nature of appeal. 

Next we contend that the Assistant Judge had no jurisdiction 
to entertain the application. Under section 24, sub-section 3 of 
the Civil Procedure Code, only the High Court or the District 
Judge can exercise jurisdiction and not the Assistant Judge who 
is subordinate to the District Court. If the Assistant Judge had 
jurisdiction, he could have tranferred the suit to his own file. 
But he could not do so because under the Bombay Civil Courts 
Act, section 16, the limit of his pecuniary jurisdiction is 
JRs. 10,000 while the claim in the present suit amounts to 
Rb. 18,797 and odd The jurisdiction exercisable is a personal 
one, that is, peculiar to the High Court or the District Court. 
The section expressly differentiates the Assistant Judge from the 
District Judge. 

Bailee with M, B. Ohaubal (Government Pleader) and J* B. 
G/iarjpur e appeared for the opponent (defendant) to show cause : — 
The Assistant Judge is an assistant of the District Judge in the 
District Court. Therefore he forms part of the District Court. 
Sub-section 3 of section 24 of the Civil Procedure Code recognizes 
the fact that the Assistant Judge is part of the District Court : 
see also Bengal Act XII of 1887, section 8 (2). Section 16 of the 
Bombay Civil Courts Act must be read in that light. 

The present application is not in the nature of appeal. The 
prayer for transfer is not Co-extensive with the right of appeal, 
as for example. Small Cause Suits are transferred to the High 

f ourt ; Abdul Kaiim v. The Municipal Office^ Aden^K 

j * ^ W (1903)27 Bora 575, 



into, 

Haji 

Umab 

Abbttl 

Baiiima^ 

0 

Gttstadji 
Mm chhui. 



414 


THE INDIAN LAW REPORTS. [VOL. XXXIV, 


1910 


Haji 

Umar 

Alfred 

Bahamas 

v* 

GtrsrAim 

MrrWCHERJI. 


Under the Regulations and the Civil Procedure Code the 
Assistant Judge can transfer to the District Court only and not 
to his own file. 

Scott, C. J. : — The applicant obtained this rule calling on the 
opponent to show causeiwhy an order of the Assistant Judge of 
Poona should not be set aside as being without jurisdiction. 

The material facts are that a suit filed by tire applicant in the 
Court of the First Class Subordinate Judge of Poona against the 
opponent claiming Rs. 18,797-13*0 had been heard by that Judge 
for some days when the opponent filed an application in the 
Court of the District Judge for transfer of the suit to another 
Court. 

The District Judge transferred the application to the Assistant 
Judge for disposal. 

The Assistant Judge heard the application and ordered that 
the suit be transferred to the District Court, Poona, for trial* 

It is objected that this order was without jurisdiction as the 
application was under section 24 of the Code (Act V of 1908) 
Which gives power to the High Court or District Court (l) to 
withdraw any suit pending in any Court subordinate to it and 
(i) try or dispose of the same or (ii) transfer the same for trial or 
disposal to any Court Subordinate to it, whereas the Assistant 
Judge has ordered the withdrawal of the suit from a Subordinate 
Court and transferred it for trial to a Court superior to him. 
The answer of the opponent is that the order is legal as tne 
Assistant Judge is one of the Judges of the District Court and 
his order is in effect the order of the District Court. In order 
to judge of the position of the Assistant Judge we must turn to 
the Bombay Civil Courts* Act XIV of 1869, Part V, which is 
concerned with the creation and functions of Assistant Judges. 

It is to be observed that the limit of the Assistant Judge’s 
jurisdiction for the purpose of hearing suits is Rs, 10,000 and 
that in the case of suits and applications when the value of the 
subject-matter does not exceed Rs. 5,000 an appeal in appealable * 
cases lies to the District Judge. The Assistant Judge is there- . 
fore not a Judge of co-ordinate jurisdiction with the 
Judge* He is therefore not a Judge of the District <^ggj£|^' {j 



415 


VQL. XXXIV.] BOMBAY SERIES, 


the order complained of is not made by the District Court which 
alone had jurisdiction. 

The same conclusion follows from a consideration of the words 
of section 24 of the Code. The District Court may withdraw 
any suit and try and dispose of it. Here the suit withdrawn 
was for a sum exceeding the jurisdiction of the Assistant Judge 
and he therefore could not try and dispose of it. He therefore 
is not a judge of a District Court as contemplated by the section, 
which must be a Court of unlimited pecuniary jurisdiction. 


1910 , 
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Again section 24 provides that for the purposes of the section 
the Courts of Assistant Judges shall be deemed to be subordi- 
nate to District Courts but the opponent’s argument is based on 
the contention that for the purposes of the section the Court of 
the Assistant Judge is part of the District Court. 

The rule must be made absolute setting aside the order with 
costs. 

Chanda varkae, J, - 1 do not think that an Assistant Judge’s 
Court can be held to be a District Court or even part and parcel 
of it for the purposes of all suits and miscellaneous applications* 
An Assistant Judge's decree passed in suits is generally appeal- 
able to the District Court ; probate applications and cases arising 
under the Lan<| Acquisition Act heard and determined by him 
have been held by this Court to be similarly appealable. There- 
fore, whether the Assistant Judge’s Court is a District Court or 
not must depend upon the law under which that Court exercises 
jurisdiction in any given case* In the matter of the present 
application, the jurisdiction exercised was under section 24 of the 
Pode of Civil Procedure, Now, it is true that in the present case 
under the Bombay Civil Courts' Act,, section 19, the District 
Court "referred" the application for transfer made to it to the 
Assistant Judge's Court for disposal ; but a power to decide a 
case referred to it by a higher Court does not necessarily make 
the Court, to which it is referred, the equal of the former, unless 
the provision of the law under which the case has to be decided 
l confers jurisdiction on the lower Court. Section 19 of the 
| Bombay Civil Courts' Act is a merely enabling section, giving 
powej of reference to the District Court in respect of suits and 
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miscellaneous applications, but section 24 prescribes the 
conditions of the jurisdiction of the District Court. These are 
restrictive conditions and those of them which apply here require 
that the Court exercising jurisdiction must be one which is 
competent, according to law, to try or dispose of the suit with- 
drawn from a lower Court. Here the Assistant Judge's Court, 
it is conceded, was not so competent. 

The rule must be made absolute by setting aside the order of 
the Assistant Judge and directing the District Court to retake 
the application on its file and dispose of it according to law. 
Rule absolute with costs. 


Rule made absolute* 

G. B. K, 


ORIGINAL CIVIL 

Before Sir Basil Scotty Kt , Chief Justice, and Mr . Justice Batchelor ; 

HARGOVAN BAMJI, Appellant and Plaintiit, v. MULJT 
HARJIVAN, Respondent and Defendant^ 

Re* judicata— Capacity of parties — Matter substantially in issue — 

Civil Procedure Code (Act XIV of 1888)> section 13 . 

The plaintiff in conjunction with another had in 1902 filed a suit against the 

H defendant for possession of ceitam property, basing his claim on the allegation 
thut he was owner. He succeeded in the first Conrt, but the Conrt of Appeal 
held that the property had been dedicated to chanty, and lefused to uphold his 
claim as owner. The plaintiff declined to adopt the Cotut’s suggestion to modify 
his claim and be content to ask for a decree for possession as manager, and his 
suit was tlieiefore dismissed. Rive years later he filed the present suit, claiming 
possession a & manager. ° 

Meld, that his title as manager was one which might and ought to have been 
put forward iu tlie previous suit, and that his present claim was thereto e 
res judicata* 

1 1 a Pontiff is suing in a capacity in which he is a stranger to the capacity in 
which he sued in a former suit, his claim has no proper connection with that 

f * ormer smt > and Civil Procedure Code (Act XIV of 1882) section 13 does 

Apply. 



# Original Suit No. 764 of 1907. 
Appeal So. 5) of 1908, 
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This was a suit filed by the plaintiff for possession of certain 
premises* and for ejectment of the defendant therefrom. The 
facts previous to the filing of the present suit were as follows : — 

In the year 1879 Champa, the paternal aunt of the plaintiff’s 
mother, and the admitted owner of the premises in question, died 
leaving a will dated the 22nd September 1865, In a clause of 
this will she announced her intention of making a dedication to 
charity. A few years before her death, namely in 1873, she had 
affixed an inscription upon a shrine forming part of the premises, 
purporting to dedicate it to religious uses, and appointing the 
plaintiff and his brother to be managers thereof after her own 
death. After Champa's death, various mortgages were made on 
the property by the plaintiff, and finally these charges were all 
acquired by one Merwanji Carna. About the year 1900 the 
present defendant managed to obtain possession, and in 1902 the 
plaintiff as owner and Merwanji Oama as mortgagee, filed suit 
No. 254 against him to recover possession. The first Court 
decided in the plaintiff’s favour. On appeal by the defendant, 
the Appeal Court went into the question of the dedication to 
charity, and held that Champa had intended to dedicate this 
property and had given valid effect to that intention. Under 
these circumstances they refused to uphold the plaintiff’s title 
as owner, but suggested that he should modify his claim and ask 
for a decree as manager. On the plaintiff declining to do this, 
the decree was reversed and the suit dismissed with costs. 


After a lapse of five years the plaintiff filed the present suit, 
claiming possession as manager. The defendant in his written 
statement set up (inter alia) the plea of res judicata, and 
Mr, Justice Russell, before whom the case was heard, decided 
this preliminary point in his favour and dismissed the suit. 

The plaintiff appealed. 

OUtre (with Desai) for the appellant Section 18 of the old 
Code of Civil Procedure, under which this point was decided, 
must be considered in conjunction with sections 42 and 43 which 
l * %• down that a plaintiff must include the whole of the claim 
I which he is entitled to make in respect of the cause of action. 
| \ But h%need not join distinct causes of action, and in the present 
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ease the two elaims as owner and as manager are not such as 
oughtto be joined : see Ramamami Ayyar v. Vythinatka Ayyar 0) 
and Babaprao v, J/awmatidas&K 


xplanation II to section 13 only applies where the relief 
claimed m the former suit was identical with that claimed in the 

SET smt ! see 8arhwm Mu Torai AUul WaM v - 


— ^ V w^a jxaiK.es) tor tbe respondent :-The claim mad( 
by the plaintiff in this suit ought to have been put forward it 
the former suit : see Gnddappa v. TirJcapjpa M>. 

SCOTT; C. J. The question in this case is whether the 
plaintiff is entitled to maintain this suit, having regard to the 
proceedings m a previous suit instituted by him in the year 1902 
In that year he filed suit No. 254 against certain persons whom 
he alleged to be m possession of a room used as a temple in a 
house which was his property. In the plaint he did not set out 
his title to the property and, as appeared in the course of the 
trial, he had avoided stating circumstances which raised a question 
“ t0 was not the OT b jeo t o(T Z 

gious trust. He succeeded in the first Court in getting a decree 
for ejectment against the defendants with respect to the room 
se as a emp e. In the Court of Appeal it was held that the 
, . was impressed with a religious trust and his only possible 
claim must be based upon his right as manager. He wL then 
offered an opportunity of altering his case so as to base it upon 

the tas “ r°.T ” nder , the WU1 o£ 4,18 r™”” *> established 
.. . That offer was however refused and the suit was 

dtsnnssrf. He has now filed this suit alleging what h7o ZZ 

*° *7? fr d “ ‘ ie «■« will o® Owl who 
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Now whether he can maintain this suit in the face of the pro- 
visions of section 13 of the Civil Procedure Code of 1882 depends 
upon the question whether he is now suing in a capacity in 
which he is a stranger to the capacity in which he sued in the 
former suit. If he is not so suing, then the claim which he is 
now putting forward is a claim which might and ought to have 
been put forward in the previous suit. If he is so suing, then it 
is a claim which has no proper connection with the previous suit. 
That is the conclusion to be drawn from the two most 
recent Bombay cases which have been relied upon in argument, 
namely, Guddappa v, Tirlcappa W and Babajirao v. Zaxmandas^K 
It has been argued by Mr. Chitre, in his excellent argument, 
that in this case the plaintiff really sues on behalf of the temple 
and therefore, on the authority of the case last referred 
to, he must be taken as suing as a stranger to the interest in 
which he sued in the first suit. It is, however, pointed out by 
Sir Lawrence Jenkins in that case that in connection with the 
property of a Math there are two distinct classes of suits ; those 
in which the manager seeks to enforce his private and personal 
rights, and those in which he seeks to vindicate the rights of 
the Math. 

Now this is clearly a case in which the manager seeks 
to assert his right to be a manager against another person 
who claims the right to manage. He is not seeking to vindicate 
the rights of the Math against a stranger to the temple who is 
improperly using the property of the endowment. He is therefore 
asserting a purely personal right in his own personal interest and 
it is a right which, An my opinion, might and ought to have been 
put forward in the previous suit. As remarked by Mr. Justice 
West in Girdlar Manordas v. Dayabhai Kalabhai ® the cases 
show that all the grounds relied on by the plaintiff and so 
connected together as to be properly, the subject of a single 
investigation ought to be brought forward together. Both in this 
case and in the previous case, the investigation would be concern* 
ed with the terms of Champa’s will and the inscription on the 

: U) CISCO) 25 Bom, 189. (2) (1903) 28 Bom. 210, 

j 5 (3) (1882) 8 Bom. 174 at p. 180. 
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1900. property which she dedicated to religious purposes. The whole 

Hawovmt matter might have been decided in one single investigation and 

bjwji therefore we are of opinion that Mr. Justice Russell was right in 

Maui holding that this suit is not maintainable. 

Habjiva^. ° 

We* therefore, dismiss the appeal with costs. 

Appeal dismissed* 

Attorneys for the appellant; Messrs* Captain and Vaidya* 

Attorneys for the respondent : Messrs. Bhahhanhar, Kanya 8f 
Girdharlah 

K* Mol# K. 


4 ORIGINAL CIVIL. 

Before Mr. Justice Davor. 

VASSOHJI TBIOXJMJI aot Co., Plaintiffs, v. 1SMAILBHAI 

SHIYJI AND OTHERS, DEFENDANTS. 

h? jb x MAHOMEDBHAI ALLAEAKE1A NAffJI ® 

’Practice— Civil Procedure Code (Act V of 1908) 0 . 1, r. 8— Suit filed* hj 
plaintiff representing body of creditors— Application to he made party— 
Administration suit. 

Where a suit has been hied on behalf of a body of poisons and an individual 
member of that body applies to be mado a paity, he must show that his 
interests will be seriously piejudlced if he is not allowed to come m He must 
show that the conduct of the suit is not m propel hands, oi that action 
prejudicial to his inteiest as being taken by those who purport to represent him. 

In an administration suit it is extremely undesirable that individual creditors 
should be added as parties unless they show some very strong reason. 
The willingness of the applicants to bear their own costs does not counter- 
balance the delay caused by the addition of a party and the consequent increase 
in the costs of othei parties. 

This matter came before Mr. J u stice Davar in Chambers* on 
a summons taken out by the applicant* Mahomedbhai Allarakhia 
Nanji, to show cause why he should not be made a party. The 
pfacts appear sufficiently from the judgment. 

U; Pads&al for the plaintiffs* Jinnah for the 1st and 2nd 
\ defendants* Jardine for the 3rd and 4th defendants appeared to 

* show cause* , . 

‘n-U Wd$Ko.4S7a£19Q& * 
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JBaMdurji appeared for the applicant in support of the 
summons* 

Davak, J* : — This suit has been filed by Vassonji Trieumji and 
Co., a firm* on behalf of themselves and other creditors of the 
estate of the deceased Ebrahimbhai Hassambhai against the 
executors, the widow and the daughter of the deceased, for the 
administration of his estate* The applicant, one of the creditors 
of the deceased, desires to be added as a party. There is no 
doubt that under 0. I, rule 8, sub-rule 2, he is entitled to apply 
and the Court has a discretion, if it thinks fit, to add him as a 
party. The principles on which one of a body on whose behalf 
a suit has already been filed can claim with some show of justice 
to be added as a party are well defined* He must show that his 
interests will be seriously affected to his prejudice if he is not 
allowed to come in. He must show that the conduct of the suit 
is not in proper hands or that action is being taken by the parties, 
who purport to represent him, in some way which is prejudicial 
to his interests. In an administration suit it is extremely 
undesirable that individual creditors should be added as parties 
unless they show some very strong reason indeed that the person 
who has filed the suit on their behalf is not conducting it in the 
proper way. In an administration suit all that has to be done is 
for the Court to supervise the realisation of the estate, to direct 
that accounts be taken, and to direct how the assets are to be 
distributed amongst the creditors and parties interested in the 
residue* So an administration suit differs in its constitution 
very materially from those suits reference to which has been 
made by Mr. Bahadurji. No doubt the applicant has stated that 
he is coming in at his own risk and that he is willing to bear all 
the costs, but that does not cover the whole ground. In the first 
place there must be considerable delay caused by another party 
coining into the suit, and there will be many items of costs 
yrhich have to be incurred by the other parties, if the applicant 
is added as a party, which they will never be able to recover. 
But apart from that, after reading the affidavits and specially 
the affidavit on which the summons was obtained, I can find no 
ground whatever for any suggestion that the estate of the 
deceased is not being properly administered by the Court or that 
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the interests of the applicant are in any way being prejudiced. 
At his instance an officer of the Court was appointed one of the 
joint receivers and he relies on the fact that when the application 
was made for the appointment of receivers it was suggested that 
one of the executors should be appointed receiver together with 
the plaintiff- There was nothing wrong in that. It was only 
desired to save costs. Plaintiffs are a well known firm and as a 
large amount is due to them it is to their interest to realise the 
estate in the most advantageous way. The executors are also 
respectable people and there is no suggestion that they wi|l in 
any way neglect the interests of the estate or of the creditors. 

The result of the application being granted by me would be 
that the final decision of the suit would be delayed, the applicant 
would be able to intervene in every proceeding, the costs would 
be largely increased, and eventually the interests of the general 
body of the creditors and residuaries would be very much 
prejudiced. I do not want to prejudice the applicant. He may 
make an application in future if he can show good grounds that 
his interests are being injured in any way. On the present 
application I can see no reason to say that the estate of the 
deceased is not being properly administered. When the 
administration decree is passed, there will be the usual direction 
for account^ creditors will be asked to file their claims in the 
Commissioner's office, and they can take part in the proceedings 
there. As regards the realization of the assets, I am sure that 
is in perfectly safe hands. If the applicant can make out a case 
in the future, he is at liberty to apply again. 

Summons will be dismissed with costs. 


Summons dismissed* 

Attorneys for the applicant Messrs. Captain and Tatty a, , 

Attorneys for the plaintiffs and the 1st and 2nd defendants ]< 
w Messrs. Maiulhai , Jamietram and Madan. 

^° r tlie 3r< * an< * ^ defendants -Messrs. Payne 


K. Met K. ■’ 
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Before Mr. Justice Macleod * 

W, & A. GBAHAM and Co. (Plaintiffs) CHUNILAL 
HABILAL and Co. (Defendants) * 

Practice — Third parly procedure-— Directions^ refusal to give — Discretion* 

The geneiai principle on which a Couit will issue third party directions is : — 

(1) That there must be a clear case of contribution or indemnity from the 
third paity, 

(2) that all the disputes arising out of a transaction as "between the plaintiff 
and the defendant and between the defendant and a third party can be tried 
and settled in one suit, and 

(3) that in cases of contract and sub-contract it must appear that the contract 
between the plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. 

Under the rules now in foice the third party cannot be cited so as to be bound 
by the trial of one pacticiilar question which is identical as between the plaintiff 
and the defendant and as between the defendant and the third party, 

Baxter v. France (No. 2) ( 1 ) followed. 

OK 30th January 1903 the plaintiffs entered into a contract 
with the defendants under the terms of which the latter agreed 
tb purchase 50,000 tons of coal, and to take delivery thereof in 
10 monthly shipments of 5,000 tons each. This original contract 
was subsequently slightly varied, hut the variation was im* 
material. 

The first shipment (of 5,080 tons) arrived in Bombay on 16th 
January 1909, and a delivery order was duly tendered by the 
plaintiffs to the defendants. The latter handed the delivery order 
over to Messrs. Earaka and Oo., with whom they were under a 
fepntraci, and this firm took delivery of 400 tons. The balance 
of the cargo was re-sold by the plaintiffs at the defendants* risk, 
and was in fact ultimately bought by the defendants. The plaint* 
iffs then sued the defendants for the price of the 400 tons of 
which delivery had been taken, and for damages for the loss in- 
curred by the refusal to take delivery of the balance. 

, f * Suit No, 399 of 1909. 

U) (1895] 1 Q. B. 591, 

| $$ 416 — $ 
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The defendants thereupon obtained an order for the issue of a 
third party notice to Messrs. Karaka and Co., and, after duly 
serving the same, took out a summons for third party directions. 

Cohen for the plaintiffs submitted to the order of the Court, 

Sardine for the third parties showed cause : — 

This is not a case for third party directions. We are not aware 
of the terms of the contract of 30th January 1908 between the 
plaintiffs and the defendants, nor of their arrangements with re- 
gard to bunkering. No question of contribution or indemnity 
arises. Our contract with the defendants was wholly distinct, ori- 
ginating in and continuing generally from an arrangement made in 
November 1903 with regard to the bunkering of S. S. Singapore. 
We have disputes with the defendants, but they have nothing to 
do with the plaintiffs, and cannot be disposed of in this suit. 

The defendants can give evidence of the quality of the coal 
better than we can, as they bought all but 400 tons. 


Counsel cited the following cases : Speller v. Bristol Steam 
Navigation Co . (1) , and Baxter v. France (No. %) ( a ). 

Bolertson for the defendants in support of the summons . 

Messrs. Karaka and Co. had knowledge of the contract of 30th 
January 1908, and by their subsequent agreement with us — which 
was not in the same terms as the original agreement with regard 
I/O S. S. Singapore, as they allege,— clearly became liable to in- 
demnify us. If this suit does not dispose of all questions between 
the third parties and us, it will at least dispose of all that arise 
out of this transaction. Specially important is the question of 
the quality of the coal, and the evidence of the third parties is 
necessary on this point. Finally, the plaintiffs themselves have 
no objection to the third parties being brought in, 

, ! Macleod, J.— The plaintiffs have filed this suit against the 
„<|efendants to recover damages suffered by them in consequence 
' ; ||ihe defendants not taking proper delivery of a cargo of coals 
were bound to do under a contract made between the 


mMi 



A defendants on the 30th January 1908. 




(21 [1895] 1 Q. B. 591, 
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The plaintiffs say that by that agreement the defendants agreed 
to purchase from the plaintiffs 50,000 tons of coals, shipment Jan- 
uary to May and August to December 1909, 5,000 tons monthly. 
1 am told this agreement has been altered so as to extend the 
time to delivery of 25,000 tons in 1909 and 25,000 tons in 1910. 
But that is not material for the purpose of the summons. 

On the 16th January 1909, the plaintiffs gave notice to the 
defendants that the S. S. Blake had arrived in harbour with a 
cargo of 5,080 tons of coal ; and tendered a delivery order in 
pursuance of the above mentioned agreement. 

Delivery was taken of only 400 tons by the defendants or 
their assigns and the balance of the cargo was sold at the 
defendants’ risk. Hence the suit. 

On the 25th day of May, the defendants obtained an order 
for the issue of a third party notice to Messrs. J. F. and B, F. 
Karaka, partners in the firm of Messrs. J. F. Karaka & Co. 

The third party notice was issued on the 26th May. Messrs. 
Karaka filed their appearance on 81st May. 

On the 7th June the defendants took out a summons for third 
party directions. At the argument of the summons before me 
the plaintiffs adopted a purely neutral attitude ; they did not 
allege that they would be in any way prejudiced or embarrassed 
by the introduction of the third parties into the suit. 

Messrs. Karaka and Co. strongly objected to any directions 
being given on the summons. 

Very lengthy affidavits have been filed but the main dispute 
between the defendants and the third parties appears to be that 
while the defendants set up a contract between them and the 
third parties whereby the third parties agreed to buy from the 
defendants the coals of which the defendants were under contract 
with the plaintiffs to take delivery in 1909, the third party deny 
that any such contract had been made between them and the 
defendants and assert that the contract which did exist between 
them and the defendants was of quite a different nature. The 
general principle on which a Court will issue third party direc- 
tions seems to be (1) that there must be a clear case of contribu- 
tion or indemnity from the third party, (2) that all the disputes 
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arising out of a transaction as between the plaintiffs and the 
defendants and between the defendants and a third party can be 
tried and settled in one action, and (3) that in eases of contract 
and sub-contract it must appear that the contract between the 
plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. In this case if 
directions are given there must be a preliminary issue tried as 
regards the terms of the contract or contracts which existed 
between the defendants and the third parties. Until that has 
been decided it is impossible to say whether the contract between 
the plaintiffs and the defendants has been imported into a con- 
tract between the defendants and the third parties. This alone 
would be sufficient reason for the Court declining to give direc- 
tions. But even if there was a clear ease of indemnity, I am satis- 
fied that all the disputes between the defendants and the third 
party could not be jointly determined in this action : Baxter v. 
France{No. 2) W. It has been urged by the defendants that there 
is one question which is common as between the plaintiffs and the 
defendants and as between the defendants and Messrs. Karaka 


and Co., namely, the quality of the coal which arrived in the S. S. 
Blake and that if this were so, it was most undesirable that this 
same question should have to be decided twice over in different 
suits. Itwas further urged that Messrs. Karaka and Co. knew 
all about the quality of the coal ex S. S. Blake as they had taken 
delivery of some of it and the defendants had only passed on to 
them the delivery order from the plaintiffs. The answer to this 
is that as the defendants themselves bought all the coal ex* 
S, S. Blake except the 400 tons taken delivery of by Messrs. 
Karaka and Co., they are in a better position to lead evidence 
as to its quality than Messrs. Karaka and Co. In England 
before 1883 if there was one question in the action, identical as 
between the plaintiff and the defendant and as between the 


s jlafendanfc and the third party, the third party could have been 
cited so that he could be bound by the trial of that particular 
that can no longer be done under the rules »ow in 
iewever desirable it might be, and the rules of the High 
Ces0 are practically the same as the English rules. ' , 
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In my opinion, this is clearly a case in which the Court should 
exercise its discretion in refusing to give third party directions. 
The summons is discharged and the third parties must be dis- 
missed from the action. The defendants must pay the costs of 
the third parties and the plaintiffs. 

Attorneys for plaintiffs : Messrs. Craig ie, Lynch fy Owen, 

Attorneys for defendants : Messrs. Little 8f Co . 

Attorneys for third parties : Messrs. Thakurdas 8f Co> 
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Before Mr . J ustice Beaman • 

DULLABHJI SAKHIDAS SANGHANI, PxAiimrE, v. THE GREAT 190D, 
INDIAN PENINSULA RAILWAY COMPANY, Defendants.* August 28, 

ANNA RANU, Plaint in?, v. THE GREAT INDIAN PENINSULA — — — 

RAILWAY COMPANY, DEFENDANTs.f 

Negligence of Bailway Company — Breach of statutory d uty—Ing ury to 
passengers with arm outside carriage window— Contributory negligence — 

Contractual obligations > 

The fact that a door on a moving tiain is open is evidence, but not conclu- 
sive proof, of negligence on the pait of the Railway Company. 

Wheie theie is a statutory obligation, any bleach of it which causes an 
accident is conclusive against the defendant apart fiom special proof of 
negligence. But the bleach must in itself he the cause of the accident, and * 

the ittle does not extend so far as to exclude the defence of contributory 
negligence. 

In view of the contiactnal relations between the parties, a Railway Company 
is not liable for injuries caused to any part of a passenger which is outside 
the carriage in which he is travelling, provided that such injuries could not 
have been received had the passenger remained inside the carriage. 

The application of the rule that, where there is negligence on both sides, the 
negligence of the pel son who had the last chance of aveiting the accident is 
the efficient cause thereof, must be restricted to cases where the danger was 
apparent to both or at least one of the paities before the accident actually 
happened* 



# Original Suit No* 706 of 1Q08# 


f Original Suit No. 761 of 1&0& 
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These two suits arose out of the same incident. The plaintiffs 
were passengers in an up local train of the defend ant Company, 
proceeding iroin Mazagaon to Masjid. At a point just before 
Masjid, a down mail train passed, with the door of one of its 
compartments open and swinging. The door caught the arms 
of the plaintiffs which were projecting slightly outside the 
carriage windows and inflicted severe injuries. As a result 
these two suits were filed against the Company for damages, 
and, as they involved the same points oE law and of fact, were 
consolidated and heard together. 

The plaintiff charged the defendant Company with negligence 
in allowing the door to swing open and further in having in- 
fringed the statutory regulations with regard to the dimensions 
of carriages and of the open way between the tracks. 

The defendant Company denied negligence, and alleged that 
the accident was due solely to the negligence of the plaintiffs 
in putting their arms outside the windows in spite of notices to 
the contrary, and relied alternatively on the plea of contri- 
butory negligence. 


It was agreed that the question of liability should first be 
decided, and that, if necessary, the question of damages should 
be considered afterwaids. 

Baptist a (with Joshi) for the plaintiff in the first suit, and 
(with Kajiji) for the plaintiff in the second suit : — 


The open door is evidence of negligence : Gee v. Metropolitan 
Railway Company*®, Bromley v. The G. I. l J . Railway Company*®, 

The guard neglected his duty. See the general rules publish- 
ed by Government under section 47 of the Indian Railways Act, 
and also the Traffic Instructions Book of the G. I. P. Railway. 

The Company has in addition infringed the standard di- 
mensions. The width of the carriages is too great, while the 
Space between the tracks is too small. 


In the case of a breach of a statutory duty, the defendant is 
without further proof of negligence : David v. Britannia 
i Merthyr Coal Company*®. 

§||!' l?'hbaS?»)L.E.8Q,B. 161, (2) (18M)34 Bom 1. 

; (3) < 1909 ) 2K. B.146, - ' 
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The position of the windows is such that a person in the 
plaintiff’s seat naturally puts his arm out. 

The notices forbidding leaning out of the windows were in 
English, a language which very, few 3rd class passengers 
can read. The defendant Company knew the notices were 
disregarded. Since the accident, an additional bar had been put 
on the windows. 

Robertson ( Strangtmn , Advocate-General, with him) for the 
defendant Company : — 

The plaintiffs took the risk themselves. It would be a serious 
responsibility for the Company to have to look after passengers 
and prevent them leaning out of windows. All the cases show 
that a Company does not insure its passengers, but is bound only 
to take reasonable care for their safety, and that only when 
they remain inside the carriage: Simon v. London General 
Omnibus Co/ 1 ), Hase v. London Genet al Omnibus Co/ 2 3 ), Pirie v. 
Caledonian Railway®'. See also Beven on Negligence, p. 988. 

The leading case on the general responsibility of railway com- 
panies is Readhead v« Midland Railway Company®’'. See also 
The Last Indian Railway Company v. Kalidas Mnlerji GO and 
Hanson v, Lancashire and Yorkshire Railway Company <6» 

If the plaintiffs had remained wholly inside the carriage, the 
accident could not have happened. This is therefore most 
apparent contributory negligence. 

As regards standard measurements, we had permission to 
increase the width of carriages. There is no connection between 
the width of the space between the tracks and the width of 
Carriages. 

The placing of an additional bar on the windows after the 
accident is no evidence of negligence. 11a, f v . Lancashire and 
Torhhire Mailway Company W t 

Evidence shows that the guard did actually lock the door so 
that the presumption of negligence is rebutted. * 

(1) (1907) 23 T. L. R. 483. (4) (3869) X, R. 4 Q. B. 379. 

1 < 2 ) c 190 ?) 23 T. L R. 616. (5) (1901) 2S Cal. 401. 

(3) [1S07] 17 Be'ttie, 1165. (0) (1872) 20 W. R. 297 

{ 7 } (1809) 21 L. T.-N, S 261, 
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There is no case similar to this in England, but in America 
the case of Todd v. Old Colony , etc., Railroad Co,® in the 
Massachusetts Court is wholly in my favour. 

Baptist a in reply: — # 

True the Railway Company does not insure, but it must exercise 
great care. It is liable for the smallest negligence, though not 
for unforeseen accidents. For the degree of care to be taken, seo 
Maenamara on Carriers, p. 577, and Beven on Negligence, p. 33. 

This case is of course distinguishable from McCawley v. 
Furness Railway Company®, see also Thatcher v. Great Western 
Railway Company®. 

With reference to the standard dimensions, the Company 
ought to have widened the centre way of the track before 
building wider carriages. The circulars relied on as sanctioning 
the increased width of carriages do not really do so, as the centre 
way was not widened in proportion. The Company’s construc- 
tion of the circulars leads to absurdity. 

Beaman, J.< — These are two consolidated suits by two third- 
class passengers, on the defendant Company's train, for damages. 
The plaintiffs complain of injuries received and attribute them 
to the defendants' negligence. The defendants deny negligence 
in fact and further plead that, if there was negligence on their 
part, there was contributory negligence on the plaintiffs' part 
disentitling them to recover. 


The facts, which are virtually undisputed, are, that the plaint- 
iffs were travelling by the 1-30 local up train from Matunga to 
Masjid on the 22nd March 1908. A short way before Masjid 
station, between Mazagaon and Masjid, the down Nagpur mail 
passed at high speed. A door of one of the compartments on 
that train was open and ^swinging, It caught the projecting 
limbs of the plaintiffs inflicting very serious injuries. The first 
| question I am to decide is the question of liability. As to the 
second plaintiff, the defendant contends that he had opened the 
Indoor and was standing with his arm on the outside sill About 
of the first plaintiff, there is virtually no dispute. 


Illtfi 

5. £ i ; • - * i 


M {1893) 10 T, Xi, B, 13, 


(3872) L. K. S Q. B. 57, 



VOh. XXXIV ] 


BOMBAY SERIES. 


431 


He was sitting with his back to the engine, on a window seat, 
with his arm resting on the sill. The upper part of the arm 
naturally projected a little, and just before the accident he was 
turning to the window to spit, which r$ay have caused the arm 
to project a little further. But whether it was five or seven 
inches outside the window appears to me to be of no consequence. 
The second plaintiff makes a like case for himself. And again 
the extent to which the limb was outside the window seems un- 
important ; though it might be important for the defendant to 
show that he had opened the door while the train was on the 
track and not in a station, and so voluntarily exposed himself 
to an unusual risk. 

The defendant Company denies, first, that it was in any way 
guilty of negligence. I had better, therefore, deal with that 
contention. If it be found in the defendant’s favour, there is an 
end of the ease. The defendant alleges that before the Nagpur 
clown mail left Victoria Terminus the guard in charge of the 
train went down its whole length closing the doors. It is to be 
observed that while the train lay at the platform the doors on 
the platform side were the doors which became the off-side 
doors as soon as the train was on the open track. There is a 
statutory obligation on the Company to close all doors. This 
they say they did. They go further and point to their own rules 
by which guards are ordered not only to close but lock all doors 
on the off-side. Kinsley, the guard in charge of the mail, swears 
that he entered the carriage to which the door which caused 
the injuries belongs. It was a compartment reserved for ladies. 
It was unoccupied. Accordingly, he swears that he put the 
shutters up, got out, closed and locked the door. He remem- 
bers having done this distinctly. Munro, the rear guard, 
Kinsley’s subordinate, corroborates him. He swears that he saw 
Kinsley going down the train closing and locking the doors. 
Dr. Fonseca, a passenger by the train, has also been called to 
swear to this. But I cannot attach much value to his evidence. 
It is quite possible that he may have seen Kinsley closing some 
doors and yet not have seen him close this door. This evidence 
shows that all the off-side doors wore closed and locked in three 
minutes or so before the train started, I confess it seems to me 


1909. 

DtTLI/ABHJI 

Sakhijms 

a. i. p. 
Eaiway 
Co. 




m 


THE INDIAN LAW REPORTS. [VOL. XXXIV. 


1909. 


DxTLI/ABHJI 

SA&HXBAS 


0 . 

G. I. P. 

BAIIiWAY 

Co, 


a, little doubtful whether that would prove conclusively that the 
doors were all closed and locked when the train started. Cer- 
tainly it would not in England, where belated passengers seek 
to enter trains up to the last moment, and i ail way officials may 
open doors that have been closed to let them in, and forget to close 
and lock them again. In the particular case, however, there were 
no lady passengers and the compartment was, in fact, empty. 
It is still possible that after Kinsley closed and locked the door, 
assuming that he did, some passengers got a member of the 
platform staff to open it for him, and then finding it was a lady's 
reserved compartment, rushed off, and so the door got left open. 
The alternative suggestion that a passenger with a railway key 
came up, opened the door, and left it open seems to me too 
improbable. The truth appears to me to lie between two pos- 
sibilities neither of which is highly improbable The first is that 
Kinsley is mistaken, and thought he had closed and locked this 
door, but had not. The other is that, after he had done so, some 
member of the railway staff opened the door andfoigot to close it. 
In either case, there would be evidence of negligence to go to a 
Jury. The fact that a door on a moving train is open, is evi- 
dence of negligence on the part of the Company: Gee v. Metio- 
gohfan ’Rmlway Company & ; Rie/nuls w Gieai Lantern 
Railway Gompwy^K Evidence only, be it observed, is not 
necessarily a conclusive proof. And a very great Judge doubted 
whether the fact alone ought to be even evidence of negligence. 
Taking that, however, to be settled as matter of law, I should 
find on this point that there was negligence on the part of the 
Company in respect of the open door on carriage 1846 of the 
Nagpur clown mail. For, whether Kinsley forgot or omitted to 
close and lock the door, or whether another servant of the 
Company opened it after Kinsley had locked it and forgot to 
close it, I apprehend that the Company would be equally affected 
with negligence. It is not alleged by the plaintiffs that there 
an y d e&ct in the lock or catch of the door, so that once it 
and locked it could not possibly have opened of itself. 
* s no * Company’s case that any one unauthorizedly 
train had left Victoria Terminus. I do not 

(X) (X873) mmSQ,B.10L (?) (1873) £$. L. N.S. /II.- 
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accept the suggestion that any one did so unauthorizedly by the 
use of a private railway key in the three minutes which 
intervened between Kinsley ha\ ing, as he swears, closed and 
locked the door and the train starting. 

That, then, must be taken to be my first finding of fact Upon 
the evidence. I do not wish to reflect in any way upon the 
honesty of either Kinsley or Munro. But it is plain that Kinsley 
was bound to swear what he did, and it is quite possible that he 
may have sworn the truth, just as it is quite possible that he may 
have been mistaken, without shaking my conclusion. As to 
Munro, I have no doubt that he has told the truth to the l imi t 
of his knowledge and belief, 

I will now deal with the next question of law which has given 
rise to a great deal of agrument and minute analysis of measure- 
ments, Briefly, I take the rule of law to be that where there is 
a statutory obligation, any breach of that which causes an 
accident is conclusive against the defendant apart from special 
proof of negligence. But the breach of the duty must, in itself 
be the cause of the accident, and the rule does not extend so far 
as to exclude the defence of contributory negligence. If I am 
right, the lesult will show that this part of the case is of little 
importance. The plaintiffs’’ contention is that the dimensions of 
carriages were exceeded. The defendants reply that they were 
within their circulars of 1896 and 1905 and that the latter lead 
with the special sanction obtained in 1904, completely covers 
them. The plaintiffs meet this by alleging that the sanction and 
circulars are all to be read with the orders regulating the mini- 
mum width of central track. Thus when the Company were 
permitted to widen their carriages to ten feet, that permission was 
conditioned by a minimum width of twelve feet, and a recom- 
mended width of fourteen feet between central track points. 
Whereas in fact the Company widened their carriages without 
widening their track. The result of this was to narrow the distance 
between passing trains from a minimum of three feet five or six 
inches to a minimum of about two feet six inches at the outside. 
Assuming, for the sake of argument, though I am not prepared 
to hold that it is so, that the plaintiffs are right, then while no 
doubt the breach of the statutory obligation , coupled with 
the negligent act of the defendant in leaving the door open con- 
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tiibuted to the accident, it was not in itself the cause of the acci- 
dent, nor could it alone have caused the accident. As a special 
legal argument, then, standing alone, this appears to me to lose 
all point. It is left to he a factor of the whole negligence charged 
upon the defendant which the plaintiff must prove. And it is 

therefore, in my opinion, quite unnecessary to go into all the 
minutiae of the measurements and the terms of the circulars and 
sanction. The defendant Company admits that in the existing 
state of the track, the carriages being of their actual dimensions, 
when the door swung open, it reached to within four and a half 
inches of the limit of the crossing carriages. (I am not particular 
to the fraction of an inch because, in my opinion, that makes no 
real difference and I therefore say, roughly, four and a half inches ) 
Now the defendant’s case is that it is only bound to carry its 
passengers safely inside the cairiages provided for their use. 
No obligation whatever lies upon it to look to their safety 
if they get outside the carriages. Therefore, it being admitted 
that the plaintiffs sustained their injuries outside the limits of 
the carriage or carriages in whieh they were travelling, they 
took their own risk and the defendant Company is in no way 
responsible. If that proposition is correct, it is plain that 
there is an end of the case. For no matter how near the 
open door of carriage 1846 came to the surface exteriors of 
carnages on the up local, no matter what negligence the 
Company was guilty of in leaving that door open, no matter 
how much or how little they had exceeded the dimensions 
prescribed by statute, no injury could possibly have been 
one to the plaintiffs had they kept within the cairiages 

tl } em - And this hria & me to a consideratio/of 
the very difficult question of contributory negligence. 

The defendant’s case is that a passenger, who puts any part 

i ZTJZT ide t carriage and receives an 

iim.lt outside ^ 
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other hand, contend that resting their arms on the sills of 
the windows was as ordinary natural every-day act, which was 
not even negligence, and certainly could not have been con- 
tributory negligence disentitling them to recover for injuries 
done to them in such positions by an act of negligence on the 
part of the defendant Company. It will probably be seen that 
these contentions approach the central question from different 
points ; the Company appears to rest mainly upon its contrac- 
tual obligations, the plaintiffs on the general principles of the 
common law. We contracted, say the defendants, to carry 
passengers inside and not outside our carriages. If they put 
themselves outside the carriages they exceeded their rights 
under our contract, and were to that extent mere trespassers. 
We cannot be made answerable for any injuries which they 
courted, and actually suffered by such unauthorized acts. The 
plaintiffs reply, we had a right to be canied safely, and to be 
protected against all ordinary and expected risks. A person 
is not bound to do more than look out for what ordinarily 
happens ; he is not bound to guard against wholly unusual and 
unforeseen contingencies. Such a contingency was the open door 
of a passing train. No one can be expected to anticipate that 
a train will pass at speed with a door wide open, reaching to 
within four and a half inches of the windows of another train. 
In placing our arms on the sills of the windows, we did what 
millions of passengers m this country do every day, on the same 
track, with perfect safety. Our acts in themselves were not 
negligent. They were common every-day acts ; every one does 
them ; and not one in twenty million has ever incurred or been 
supposed to incur any risk by doing them. It is this possibility 
of putting the case in different ways, looking at it from different 
points of view, involving the application of different principles, 
that makes the decision difficult. 

The general rule was thus stated by Baron Alderson in Bhjtli 
v. Birmingham WaierwoiU Company’ 1 ). 11 Negligence is the 
omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of 


1909. 


Dfxlabhji 

Sayhipas 

V 


a i* p. 

Railway 

Co. 



m 


THE INDIAN LAW REDOUTS* [VOL, XXXIV. 


1900 * 


DVLLABHJI 

SmEiD&n 

% 

G IP* 

* Railway 

* Co, 


human affairs, would do, or doing something which a prudent and 
reasonable man would not do/* It was not necessary for him 
to state (goes on Pollock in his work on Torts), but we have 
always to remember that negligence will not be a ground of 
legal liability unless the party who*o conduct is in question is 
already in a situation that brings him under the duty of taking 
care, This, it will be observed, says nothing of the party's state 
of mind; and rightly. Jurisprudence is not psychology, and 
law disregards many psychological distinctions, not because 
lawyers are ignorant of their existence, but because for legal 
purposes it is impracticable or useless to regard them. This is 
the kind of giound which the plaintiffs would take. They 
would allege, and I cannot help feeling with great show of 
reason, that the circumstances were not such as to impose upon 
them the duty of taking special care. They would say, all 
passengers in this country sitting by open windows on an open 
track are, and have always been, in the habit of resting their 
arms for comfort or convenience on the sills of the windows. 
The distance between the tracks if maintained and not invaded 
by some pbject which never ought to have been there, and the 
presence of which could not possibly have been anticipated, 
makes this practice so peifectly sate, it has been so firmly esta- 
blished, that no passenger ought to be affected with a false kind 
of contractual negligence merely because he followed it, and, 
owing to an utterly unforeseen piece of negligence on the part 
of the Railway Company, was seriously injured. Before going, 
as shortly as may be, into the case-law, I will mention the 
philosophical ground of the doctrine of contributory negligence 
derived by philosophical jurists from Aristotle. The four cate- 
gories of causation are — 

l i(l) The essence of formal cause. That would, I suppose, in 
present case, be the actual contact of the door with the arms 
|| I® plaintiffs. 

necessitating conditions or the material cause. These 
, be the open door, and the arms of the passengers within, 

, f (3) The proximate moyer^ tf^ efficient cause. * ^ ^ j j j 1 ' 
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(4) The final cause, that for the sake of which the aet was 
done. The last category has no bearing upon a question of this 
kind, being restricted, as I understand, to motive and therefore 
to the intentional acts of sentient beings. 

The doctrine of contributory negligence resolves itself into 
the second and third categories and the determination upon all 
the factors found existing within them of the question which of 
these factors was the efficient cause ? A plaintiff* s act may 
make one of the necessitating conditions, and so he negligence. 
But to take it further and convert it into contributory negli- 
gence, it must further be found to have been the efficient cause 
of the accident. 

Then the text-book writers and the Judges have deduced a 
rule of practice, which may be roughly stated thus. Where 
there is negligence on both sides, the test to be applied in trying 
to find out which was the efficient cause is, who had the last 
chance of averting the accident ? A consideration, however, of 
the numerous cases giving rise to an enquiry into contributory 
negligence will show that this rule, though sometimes of great 
use, cannot be made universally applicable. In the present 
instance, since the plaintiff at any rate could hardly in fairness 
be deemed to have known that the door which injured him 
was open, how was he to avert the accident ? True he had, 
in one sense, the last chance of doing so, but merely on the 
supposition that neither he nor the defendant knew that the 
danger existed. If the defendant knew that the door was open, 
it would be as fair to say that they should have stopped their train 
as that the plaintiff should have pulled in his arm, I apprehend 
that the application of the rule must he restricted to cases in 
which both parties or one party at any rate is in fact aware of 
the danger before the accident actually happens. I will now 
deal with some of the authorities, I take this opportunity of 
thanking Mr. Baptista for the great industry he has shown in 
collecting every ease which has any bearing on the point, his 
ability in commenting upon them and the text-book writers and 
the zeal and thoroughness which he has shown in presenting 
lm clients* cases to the Court. I may frankly add that my 
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sympathies have been throughout and still are with the plaintiffs. 
I cannot help feeling that these poor men, doing what their 
fellows have always done with impunity, very naturally believe 
that they are entitled to the protection of the law when they 
find that, owing to an utterly unforeseen occurrence, they arc 
maimed for life or seriously injured; and if the law should 
turn out to be against them, I still think that the sense of most 
average men would be with them on the general merits of their 
grievance. On the other hand, I can quite understand that 
the Company is obliged to lay aside all sentimental considerations 
when a principle, so far-reaching and of such vital importance 
to the conduct of their business, is at stake. But for that, I do 
not doubt that common humanity would have impelled them to 
offer some compensation at any rate to these poor men whose 
injuries, whatever the strict legal rights of the parties may be, 
were, no doubt, caused by the Company’s negligent act. But 
a Judge has nothing to do one way or the other with sentiment. 
My duty is to find out, if I can, what the law enjoins and keep 
myself strictly to that. 


Now, it a is singular thing that, notwithstanding the millions 
and millions of passengers who have travelled over railway 
lines in England, and the doubtless innumerable instances 
of putting parts of their persons outside the carriage windows, 
the point I have to decide is absolutely, as far as English 
Courts go, res Integra. There is not a single reported case of 
the kind. No passenger in England has ever sustained injuries 
in this way, or, if he has, has sued to recover damages from 
the Company for them. Two of the State Courts of America 
have considered the question. The Pennsylvanian Court has 
held that the Company is liable, ** where the road is so 
narrow a3 to endanger projecting limbs, unless the windows 
of the cars are so barricaded with bars as to render it 
for the passenger to put his limbs outside the 
^ 9 New Jersey Railroad Co, v. Eennard^K Stripped 
ij: rather ambiguous language in which the principle of 
stated (which I quote from Beven), this amounts i 
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to fixing the Company with liability in every case where 
the road is so narrow as to endanger passengers who may 
put their limbs out of the carriage. For the remainder of 
the qualification amounts to this only, that no accident could 
nave happened. Of course, if the Company make it im- 
possible for a passenger to put his arm or hand out of the 
window, he could not possibly receive any injury by doing 
that which is, ex JiypotJmi, impossible. Waiving that and 
going to the more intelligible ground of the decision, it seems 
to mo to really go all the way, and impose upon the Company 
the duty of making accidents of the kind impossible, or if the 
Company cannot do that, then of imposing upon them liability 
for the consequences. If the track is so wide that putting an ami 
or hand out of the window could not bring about an accident, 
there could be no liability upon the Company, because there 
could he no accident. But taking the sense of the decision, I 
think that it is clearly in favour of the plaintiffs. For what the 
Court fixed its mind upon was the risk to the passengers from 
a standing and permanent peril — the narrowness of the track. 
If the Company did not or could not guard against that, it was 
liable. A fortiori, it would be liable for a peril independent 
altogether of the width of the track and against which it could 
guard. Such for example, as allowing a train to start on a 
double track with one of its doors wide upon. On the other 
hand, the Massachusetts Court decided that there was no 
liability in such circumstances upon the Kailway Company. 
That Court has adopted the rule, that if a passenger’s elbow 
extends through the window beyond the place where the sash 
would have been if the window had been shut, the passenger’s 
conduct would indicate such carelessness as would disentitle him 
from recovering. Todd v. Old Colony fyc. Railroad CoS 1 ). 
Upon this Beven comments : “ The point has not arisen in 
England, where there is no reason to doubt that, should it, the 
Massachusetts rule would he adopted/’ And he adds that since 
the above was in type, Simon v. London General Omnibus 
Company® and Hase v, London General Omnibus Company® have 

CW 89 Mass. 207. (2) (1S07) 23 T. L E. 463, 
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been decided in accordance with the above forecast I entertain 

some doubt whether this is a strictly accurate application of 
the rulings in those two recent eases. In the first place, there 
appears to me to be a clear distinction between the case of a 
man in a railway carriage travelling on an open track, and 
that of a man on an omnibus, which, every one knows, has to 
thread dense traffic and frequently risk close shaving. Beferred 
back to the general fundamental principle of negligence, ■ it 
might be doubted whether the same kind of duty, or at any 
rate, a duty of the same degree, is imposed upon persons 
respectively so situated. What might be ordinary and reason- 
able care in the one case might fall far short of it in 
the other. A man on an omnibus knows that he will be 
constantly at varying distances from vehicles and pavement 
structures, that at any moment he may ho brought into 
almost actual contact with them. A man in a railway carriage 
does not know this. He expects- every one expects— that 
the track distances will, on an open line, be maintained, 
and that nothing will come much nearer to him than the 
face of a passing train. Agam, he knows that in all ordi- 
nary circumstances that will he some distance away from 
him, certainly more than a few inches. This is a matter of 
common every-day experience on which passengers, who are 
to he judged by the standard of ordinary reasonable care and 
prudence, may well claim to rely. . That is one reason why I 
think the two omnibus eases do not as fully make good Seven's 
forecast as that eminent writer is disposed to think. Another 
reason is that in both these eases the Omnibus Company was 
found m fact not to have been guilty of any negligence at all. - 
In one case the passenger was actually within the limits of the 
omnibus and was injured by a projection from some structure 
on the pavement. It was held that the driver could not have 
own of this, and, m taking the course lie did, acted with 

r Pn 7' The MSUltant ir) j iny iu thafc case had to : 
down-, to unavertable accident. In the other case the n 

• over the rail of the omnibus, and again it 

held ^*t,Qie. : cowse the driver took was perfectly proper and ■ ’1 
thm no negligence at nil nn .the pact „f the defendant . j 
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Company, These eases, therefore, are distinguishable and the 
point I am to determine is, in my opinion, entirely res Integra, 
except for the American decisions. True, there is the great 
weight of Seven's own authority. The opinion of a text-book 
writer is not binding on any Court. But where he is of such 
eminence as Beven, there can he little doubt that the expression 
of his opinion in this book has contributed to the absence 
of all claims like the present being formulated in the English 
Courts. Further, while I admit that Seven's opinion does not 
bind me, I set a high value on it, as the considered opinion of 
a very profound and philosophical student of this particular 
branch of the law and an authority amongst text-book writers 
of the first eminence. The nearest case to this is a Scotch 
case Pme v. Caledonian Railway Company There a woman 
seised with sudden illness put her head out of the carriage 
window and was killed by a mail bag on an apparatus put up 
by the Company to give facilities to the Post Master- General 
for putting the mails on and off trains. The case was much 
relied on by the defendant Company, But it appears to me 
that, standing alone, it is about as favourable to the one side 
as to the other. The Jury found for the Company. But it was 
never thought, i believe, that the decision -went so far as to 
cover every case in which a passenger might put his head out of 
a train window and so sustain injuries. The facts were very 
special and Lord Adam's direction to the Jury shows that the 
verdict really turned upon the reasonableness or otherwise of the 
manner and extent to which the Company had complied with 
the Post Master-General's requisitions. Beven says : u The case 
must not be stretched to the length of inferring that in all cases 
a passenger thrusting his head out of window will be disentitled 
to recover in the event of injury happening to him through doing 
so . 1 confess that I find some difficulty in reconciling this 
expression of opinion with that which shortly preceded it, that 
a passenger putting his arm through the window does so at his 
own risk, and that there can be no doubt that the English 
. Courts, should such a case come before them, would follow the rule 
of the Massachusetts Courts and disallow the plaintiff's claim* 
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Adams v* Lancashire ami Yorkshire Railway CoS^ was decided 
on the ground that the injury was not the necessary consequence 
of the Company's negligence in leaving the door open* It was 
afterwards much reflected upon and has little hearing on the 
present case. 


In Gee v. Metiopohlan ’Railway Company^\ the facts 
were that the plaintiff got up and placed his hand on the door in 
order to look out at the lights of an approaching station. The 
door flew open, the plaintiff fell out and was injured. The case 
was argued on a rule before the Exchequer Chamber, and Kelly 
C. B. laid it down that there was not only evidence of negligence 
on the part of the defendant Company but evidence of liability 
(which is a different thing) to go to the Jury ; fui ther, that there 
was no question of contributoiy negligence raised on the rule, 
so that was not to be considered. Martin B. thought that 
there was a question of contributory negligence which was 
properly left to the Jury. And his observations on the point 
are instructive. He relies a good deal upon the railway being 
an under-ground railway, where there is little to look at but 
walls, and also upon the windows being barred, thereby warning 
passengers that there was danger in putting their heads or hands 
out of the windows. He says : “ Therefore it seems to ine that 

you cannot possibly shut out from the consideration of the Jury, 
whether or not a man may not do wrong and know that he is 
doing wrong in putting his head or hand out of the window/' 
As I understand the gist of that learned Judge’s remarks, even 
had the passenger put his head or hand out of the window, that 
would have been matter proper to be left to the Jury on a plea 
of contributory negligence and ought not to have been withheld 
from the Jury as matter of law conclusively disentitling the 
plaintiff from recovering, The whole of Brett J/s judgment is 
useful* He says “ was there evidence that it (/.<?., the Company's 
m ^^lig^uee) was the sole cause ? Now that becomes somewhat 
mated. If during the plaintiffs case an act of his was 
||d^ which was so clearly contributory to the accident, that it 
be unreasonable for any reasonable man to find to the 
4 ¥ fckat ^pt was so clearly a negligent act that it * 
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would be unreasonable in reasonable men to find that it was not 
negligence; so that any Court would, upon either of those points, 
immediately set aside a verdict of the Jury, finding the contrary 
of either, I am not prepared to say that the Judge might not 
then lule that the plaintiff had failed to put forward evidence 
upon which a J ury might find in his favour that the accident 
was solely caused by the defendant’s negligence/’ Now this 
appears to me hard to reconcile with what had already fallen 
from Kelly 0. B. and Martin B. For if merely putting a head 
or hand out of window is negligence of the kind indicated by 
Brett J., then that fact being proved, would justify a Court in 
withholding the question from the Jury and at once non-suiting 
the plaintiff. This was what the Scotch Court did in another case. 
In Toal v Not tl Brrfnh Railway Company®, the pursuer complain- 
ed that while standing on the p^atfoim of one of the Company's 
stations, one of their trains was set in motion, with a carriage 
door open, and that the door struck and injured him. The 
Court of Session non-suited the pursuer on the ground that there 
was no relevant averment. This, however, was reversed in the 
Lords. I only mention this case, otherwise having no bearing 
on my present enquiry, as an illustration of the length to which 
the Scotch Courts will go in deciding upon the pleadings whether 
or not there are facts to be laid before a Jury at all ; possibly, 
therefore, useful in considering whether, when the plaintiff 
admits that he was tra\ elling with a part of his person outside 
the carriage, any injury to that part would entitle him to main- 
tain an action for damages against the Company. 

Richards v. Great Eastern Railway Company is a case 
following Gee v. The Metropolitan Railway Company*® , and the 
two cases together seem to me to he direct authority for this 
proposition and this proposition only, that the fact of a door 
being open on a train is evidence of negligence on the part of 
the Company. 

Graham v. North Eastern Railway Company*® was the ease of a 
guard on a dominant railway, who suffered injuries to his head 

R) [1908] A. C 352. (3) (1873) L. E. 8 Q. B. 101. 
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ik& from a post on the sen Sent railway while looking out in the dis* 
charge of his duty. The ground of the decision against the defend- 
pf" 3 ant Company was the Jury’s finding of fact that the past was put 
x * up in a position dangerous to a guard whose duty it was to look 
Co, out of his van. It cannot be inferred from this that the decision 
or the Jury's verdict would have been the same had the guard 
been under no obligation to look out. Passengers are under no 
such obligation. But read with some of Seven's own obser- 
vations on the Scotch case of Pirie v» Caledonian Railway Cm* 
pany^ , an impression may he created that a Company is bound 
not to construct its track in such a way as to be a trap for 
unwary passengers. So that were an injury occasioned to a 
passenger whose head or arm was out of the window by some 
structure on the track, which came very close to the window, 
and could fairly be regarded as a trap, it would appear that 
Beven would qualify, or might qualify, the opinion he has 
expressed against the right of passengers, who extrude any 
portion of their persons from the carriage, to recover for injury. 
For this rule must be uniform and reducible to a definite prin- 
ciple if it is to be a rule at all. It could not he a rule, and yet 
susceptible to modification in such ca«es as Beven suggests. 
Nor would its application in such circumstances, as far as I can 
see, be helped by adding that if the Company built a line full 
of such traps, its construction as a whole would be deemed to be 
negligent and careless. For, ex ftypol&esi, if the passenger did 
not put any part of his person out of the window, no number 
of such traps, no degree of propinquity could possibly cause him 
an injury. These appear to me to be the only cases which have 
anything like a diieet bearing on the present question. 

Dublin , WiclloW) ancl Wexford Railway Company v. Slattery ^ 
decided that there was evidence to go to a Jury on a disputed 
l question of fact, though several of the learned Judges of appeal 
thought that on the facts alleged by the plaintiff himself there 
; ■ tffpbt not. The plaintiff was crossing the line at a place where 
. ihk wits forbidden. He was caught and killed by the incoming 
O * ■ expresp, Tb$ express was bound to whistle, and the engine 

;; . , ' . (2) (1878) 3 App, Cas, 115& i . 
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driver swore that lie had whistled twice, other servants of the 
Cofnpany supported him. The plaintiffs evidence was that if 
the whistle had been sounded they must have heard it but did 
not. Apart from that, the point of interest was that where 
there was evidence that notwithstanding the Company had put 
up warnings and prohibitions, these were consistently disregard- 
ed, and no effort was made to enforce them, that too was evidence 
to go to a Jury, In this case the defendant Company contends 
that it put notices in the compartments with the words a Do 
not lean out of the window 99 legibly written in English, Evi- 
dence too has been given that the guards of the Company 
frequently tell passengers who are leaning out of window not 
to do so. 

In Hanson v. Lancashire and Yorkshire Railway Company®) the 
plaintiff was injured while sitting in his carriage by a projecting 
piece of timber which was being carried on a passing goods train. 
The timber was loaded on a truck secured by a chiin only, and 
not in the best way by stanchions. The question was whether 
the plaintiff had successfully proved negligence. The mere 
happening of the accident was thought not to be sufficient. That 
early doctrine was founded on a decision of Lord Denman 
in Carpue v, London and Brighton Hallway Company*®. In 
some cases us ipsa loquitur, the accident may be of such a 
nature that negligence may be presumed from the mere occur- 
rence of it. But when the balance is even, the onus is on the 
party who relies on the negligence of the other to turn the scale. 
That is now, I think, the accepted rule. And here while the 
swinging door might be thought at first to be a strong instance 
of res ipsa loquitur, the Company's defence has to be taken into 
account. It then appears that if that defence is sound, it was 
not the open door which was the cause of the accident at all, but 
the fact that the passengers were outside and not inside their 
carriages, If they had been inside the door might have swung 
as it did and done them no harm. Had the door struck the 
compartments and so caused injury to the passengers inside, then, 
indeed, I think, that the Company would have had to admit that 


\ i 


4.45 


DtriXtA-BIEJI 

Sakiitbas 
a . i. p. 

It Air WAY 

Co. 


) 



(V (18 72) SO \V\ R. 207, 


(2) (1S41) 5 Q B, 747, 



446 


THE INDIAN LAW REPORTS, [VOL. XXXIV. 


1909 . 


SAKHIDxVS 

* 


0, 1. P f 
Railway 
Co, 


res tpsa loquitur and would have found it hard to plead that there 
was no negligence on their part, which being the cause of the 
accident rendered them liable to the persons injured. 

The next case cited by Mr. Baptista is Coole v. Midland 
Great Western Railway of helavdW. Heie the Company 
kept a turntable unlocked and therefore dangerous to the children 
near a public road. The children obtained access to the turn- 
table through a well-worn gap in a hedge which the Company 
were bound by Statute to keep in repair. A child playing on 
the turntable was seriously injured and it was held that there 
was evidence of actionable negligence on the part of the Railway 
Company. It was found that there was a gap in the hedge 
although the Company were bound by Act of Parliament to 
maintain the hedge, but it was also held that this meie breach 
of the statutoiy obligation was not the effective causo of the 
accident. 


Daoid v. Bntamic Meifhj, Goal Company® was a case under 
the Coal Mines Regulation Act, and the Court held that a breach 
of the statutory duties imposed by that Act rendered the defend- 
ant Company liable for negligence without special proof of 
particular personal negligence. But there the injury was direct- 
ly caused by the breach of the obligation. 


In McCawley v. Fmness Mailway Company ® it was held 
that the plaintiff, a drover who was carried free at Ins own risk 
according to his contract with the Company could not recover 
for an injury, although it was alleged to have been caused by the 
“ gross and wilful negligence of the Company The principle 
of this decision may be extended to such a case as the defendant 
. Company here relies on ; for if it be truly a part of the implied 
agreement between passengers and the Company that the former 
are to be carried inside and not outside the carriages, then it 
; appears to me that if they insist upon putting themselves outside 
; ;. tfae carriages they do so at their own risk like the drover 
|{H^g| 1 fy, save only that he consented to take all risks inside 
jaWde the carriages in which he was travelling. This 
fiV/Wli [t] ; fh 

[1909] A* G. 2250, {%) 2 K. R 3/$ 
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decision brings into strong relief the contractual basis of the 1909. 
respective rights and liabilities of passengers and carriers. And puiaabhji 
it goes some way at least towards confirming the defendant’s Sakhidas 
contention, that in questions of this kind, no liability at all can <*. I* P- 
be fixed on the Company which they did not contract themselves ’ Co. 
into. 


GrocJeer v. Banh M was the case of a girl employed in a soda 
water manufactory. She was injured by the explosion of a bottle. 
She had been warned to wear a mask and such masks were 
provided. Nevertheless, the Company defendant was held liable, 
although the plaintiff had neglected to put on the protecting 
mask. This ease is cited, I suppose, to show that the defendant 
Company here cannot evade liability on the ground that they 
had put up notices warning passengers not to lean out of the 
windows, and had also barred the windows. It was said by the 
Master of the Rolls in giving judgment that the precautions 
which the defendant had taken showed that he was aware of the 
danger. And an aigument from that is directed against the 
Company. It was held not to be contributory negligence on the 
part of the plaintiff that she had refused to obey the caution and 
avail herself of the protection of the mask. So here, I suppose, 
it might be contended that it was not contributory negligence on 
the part of the plaintiffs to disregard the notice in the carriage and 
ignore what was implied by putting bars across the window. 
But I do not think that the analogy is very close, or the author* 
ity directly in point. Much in CrocJcer v. Banfo® appears to 
have turned on the tender age of the plaintiff. Further, it does 
not appear to have been decided on the basis of a strict and 
defined contractual relation. 


Blyth v. Birmingham Water-worh ® was a case of injury 
caused to the plaintiff by the bursting of some of the defendant’s 
pipes under pressure ot extreme cold. I do not think it has 
much bearing on this question. It was cited, I believe, in sup- 
port of the same general argument as that which was founded 
on the preceding case. The judgment of Alderson B., however, 

(!) (1888) 4 T. h B, 324. (2) (1856) 11 Ex. 781, 
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contains the general definition of negligence which has met with 
the approval of subsequent text-book writers, and on which the 
plaintiffs here rely. 

In Wakelin v, London and St uth Western Hallway of Ireland ^ 
it was held that, assuming there was negligence .on the part 
of the defendant Company, there was no evidence to go to a 
juiy connecting that negligence with the death of the man killed 
at the level-crossing. There are weighty observations by Lord 
Watson in giving judgment which, I think, 1 may quote with 
advantage. It appears to me that in all such cases the liability 
of the defendant Company must rest upon these facts, — in the 
first place that there was some negligent act or omission on the 
part of the Company or their servants which materially contri- 
buted to the injury or death complained of, and, in the second 
place, that there was no contributory negligence on the part of 
the injured or deceased person. But it does not, in my opinion, 
necessauly follow that the whole burden of proof is cast upon 
the plaintiff. That it lies with the plaintiff to prove the first 
of these propositions does not admit of dispute. Mere allegation 
or proof that the Company were guilty of negligence is al- 
together irrelevant; they might be guilty of many negligent 
acts or omissions, which might possibly have occasioned injury 
to somebody, but had no connection whatever with the injury for 
Which redress is sought, and therefore the plaintiff must allege 
and prove, not merely that they were negligent, but that their 
b e ghgence caused or materially contributed to the injury. 
Now, applying those observations to the facts here, wo may go 
so far as to hold that the plaintiff has proved an act of negli- 
gence which (apart from the strict contractual relations set up 
by the defendant) materially contributed to the injury. But it it 
Only contributed “ materially or, for that matter at all, because 
I M & breach on the plaintiff's part of his contractual obligation 
„ta remain inside the carriage, it apart from that breach there 
Would have been no material contribution to the accident by t*he 
j ; ]||fendant because there could have been no accident at all, the 
<?£ these remarks, at any rate so far as they might be 

W (1886) 12 App. Can, 41. 
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supposed to favour the plaintiff, appears to me to he entirely 
changed. Lord Watson goes on.— ~ c< If the plaintiffs evidence 
were sufficient to shew that the negligence of the defendants did 
materially contribute to the injury, and threw no light upon the 
question of the injured party*s negligence, then I should be of 
opinion that, in the absence of any counter-evidence from the 
defendants, it ought to be presumed that, in point of fact, there 
was no such contributory negligence 39 Those remarks were 
made with reference to the facts of that case. The man who 
was killed was found dead on the line, and no one knew how 
the accident had happened. But that is not the case here. For 
the Court is in full possession of every fact. The Court knows 
exactly how this accident happened. It happened owing to two 
contributing causes : the door of the down mail being open, and 
the arms of the plaintiffs being out of the windows of the up local. 
The only question, therefore, here is whether the latter cireum* 
stance is to be taken as the efficient cause of the accident ? There 
is no question here of the shifting of the onus of proof, which 
was the point most debated in T Vahelin V. London mid 
South Western 'Railway of Ireland for all the facts have been 
virtually admitted from the commencement, excepting, of course, 
the manner in which the door came to be opened, and the precise 
extent to which the plaintiffs limbs protruded. 


In CocUe V. London and Southeastern Raihvay Company the 
Judges appear to have taken different views of the liability of a rail- 
way company, in such circumstances as were there disclosed. This, 
however, was the ease o£ an alighting passenger, and different 
principles apply. I do not think it needs any further notice. 
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Now if I turn to some older eases, I find that Parke B. laid it 
down in Bridge v. The Grand Junction Railway Company®}, 
approving Butterfield v. Forrester W>, u there may have been 
negligence in both parties, and yet the plaintiff may be entitled 
to recover. The rule of law is laid down with perfect correct- 
ness in the case of Butterfield v. Forrester W, and that rule is, that. 



(1) (1S*6) 12 App. Cas. 41. 

(3) (1870) I*. R. 6 C. P. 457. 
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although there may have been negligence on. the part of the 
plaintiff, yet, unless he might, by the exercise of ordinary care, 
have avoided the consequences of the defendants' negligence, ho 
is entitled to recover : if by ordinary care he might have avoided 
them, he is the author of his own wrong. That is the only way 
in which the rule as to the exercise of ordinary care is applicable 
to questions of this kind. ” 

In Scott v. London Loch Company® it was held in the 
Exchequer Chamber by a majority of the Judges that u in 
an action for personal injury caused by the alleged negligence 
of the defendant, the plaintiff must adduce reasonable evidence 
of negligence to warrant a Judge in leaving the case to the jury. 
But where the thing is shown to be under the management 
of the defendant or his servants, and the accident is such 
as in the ordinary course of things does not happen if those 
who have the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the defendant, that 
the accident arose from want of care . 33 Arguing from that case, 
which was a dockyard case, where an inspector was injured by 
six bags of stuff falling on him, the plaintiffs might, I suppose, 
say that here the do ir of the down mail was in the management 
of the defendants, and that what happened was what does not 
ordinarily happen, and so forth. But although I see that argu- 
ments of that kind may be drawn from many of these cases, I 
miss in all of them the one point of identity with the present 
case which I so anxiously seek These are not cases founded on 
the contractual relation of the defendant to the plaintiff and the 
resulting obligation to do certain things and avoid doing certain 
things, and not others, which are notin the scope of the risk fairly 
raised by the understood terms of the contract. 

I might indefinitely extend this examination of the case-law. 
1 I have carried it this length rather to satisfy the plaintiffs and 
lilfafee them no room to think that the Court has not given the 
Idlest and most careful attenion to every point in their case, 
f- ;lhan for any practical use, to which I feel I shall he able to put 
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u For, after studying these and many other cases, as Well as 
lie dicta of the text-book writers, the point I have to decide 
ppears to me to remain precisely where it was— unamplified, 
nilluminated. We have these facts. Passengers in this coun- 
ty habitually and almost universally travel with their arms 
hrust out of the windows of their crowded compartments ; not 
^frequently they thrust their heads out too. When they are 
itting by windows it is almost impossible for them to help 
esting their arms on the sills, and when they do this some part, 
t least, of their arms must project outside the limits of the 
arriage. Before the new type of carriage was introduced, they 
ould do this, in reason, with perfect safety. For other project- 
ag parts of the carriages would have afforded them complete 
rotection against such an accident as has overtaken these un- 
ortunate plaintiffs. But with the new type of corridor car the 
onditions have changed. There is nothing outside the car to 
heiter limbs against passing objects. So far, then, as the 
imple rule of observing ordinary caie goes, the plaintiffs may 
uite fairly claim to be within it. Indeed, as I have said, any 
Lumber of passenger might do what these passengers did any 
lumber of times and come to no harm. 

But although they may do this at their own risk and usually 
nth impunity, ought they to do it, and if they do it, and are 
ojured, can they make the Company liable to compensate 
hem ? The Company has put up notices forbidding passengers 
o “ lean out of the windows. ” And I think that no distinction 
an fairly be drawn to the Company’s disadvantage between 
leaning out ” and putting arms or heads out. 

Again, the Company have placed bars across these windows. 
?he bars are not close enough to prevent passengers protruding 
heir arms. But they would be a warning. Men of sense 
night suppose that the Company would not bar the windows 
vere there no risk at all, if travellers chose to loll out of them. 
Igain, whatever may be said of the limits of reasonable care and 
nudent conduct while the train is running on an open track 
lone, the conditions are changed as soon as another train crosses* 
)rdinari!y the most rash and curious English traveller* who, m 
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long as there is no apparent risk of that kind menacing him, 
will lean out of window to admire the view, instinctively draws 
himself well within the compartment while another train is pass* 
ing. True he has every reason to believe that nothing on that 
train will reach his carrage window; he may rely upon the Com- 
pany seeing to that. But however that may be, instinct seems to 
side with the strict rule of contract and remind him that he ought 
to be inside and not outside his carriage. For no human foresight 
and care are infallible. Such an accident as an unfastened door 
is always a possibility — a remote possibility. But the English 
traveller would not take the chance. He would almost certainly 
draw back into his carriage the moment he knew that another 
train was about to pass him. Indians are differently constituted. 
They have not, perhaps, had the same amount of experience, 
and the conditions of travelling by train in this country are 
different from those which obtain in a country like England or 
America. So that perhaps the same instinct of self-preservation 
has not yet been developed in the average Indian passenger. 
But is the Company to know and reckon with this ? The point 
is of vital importance to the defendant Company and to all rail- 
way companies in this country ; it is essential that they should 
have a clear decision upon it —a decision, too, upon the principle 
for which the defendant here contends. The true issue comes to 
this~is the defendant Company liable for injuries caused to any 
part of a passenger which is outside the carriage in which he is 
travelling ? To decide the case upon any other ground, any 
ground less sharply defined than that, would defeat the object 
with which alone, I believe and hope, the defendant Company has 
contested the plaintiffs 5 claims. In my opinion the defendant 
is not liable. I cannot whittle away the principle of this 
decision by any qualifying words. It must stand or fall upon 
its own principle. And that principle, if it be good law, would 
mi all questions of this kind for ever at rest. If Courts attempt 
to refine upon it by qualifying words and phrases such as that 
passengers may extrude their limbs in reason, or anything of 
that kind, there will be no end to disputes. But if it be once 
held that a passenger has no right of action against a railway 
Company for Injuries suffered to any part of his person volun- 



VOL. XXXIV,] BOMBAY SERIES, 


458 


tarily placed at the moment the injury was inflicted outside the 
carriage, all future uncertainty is dispelled, and I do not doubt 
a vast amount of litigation will be averted. I cannot allow, 
if the principle is sound, that a passenger is in any better case 
if he puts half an inch of his person only outside the carriage, 
than if he puts a yard of himself outside. If any distinction 
of that land are admissible at all, I should say at once that this 
is a case in which the plaintiffs were entitled to the full bene* 
fib of them. I do not believe th.it even the second plaintiff was 
standing outside the carriage as the defendant contends. I am 
quite prepared to accept his own account of the manner in which 
he came to be so seriously hart. I do not attach any weight to 
the evidence led by the defendant Company to prove that he 
had opened the door and was standing with virtually his whole 
arm outside the carriage. I do not think the witnesses who 
speak to this would have been in the least likely to have observed 
what the second plaintiff was doing Besides, had he been so 
standing with the door open and facing the approaching train, I 
can hardly believe that he would not have noticed the swinging 
door and withdrawn himself into safety. The case of the first 
plaintiff is plain. I have no doubt that he has spoken the 
truth. I am quite prepared to accept his story and his brother’s 
measurements. I will take it to be the fact that his arm was 
not more than five inches or so at most outside the window. 
According to the principle upon which I am deciding, that 
makes no difference at all. His arm ought not to have been 
outside at all, not the fraction of an inch. Now, accepting the 
principle as the basis of this rule of law, that a passenger must 
travel inside and not outside his compartment, and therefore 
that if he does travel outside, he does so entirely at his own 
risk and the Company cannot be held liable for any injury 
which he suffers in consequence, it comes to this, that a passen- 
ger who gets injured owing to putting any part of his person 
outside his carriage is guilty of contributory negligence. And 
it would follow that where the plaintiff admitted that he had 
incurred the injury in this way, no matter what negligence there 
might be on the part of the Company, he would have no case to 
lay before a Jury. The Judge would be bound to enter a verdict 
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for the defendant on the pleadings. And that I take to he the 
true law, notwithstanding the apparently conflicting dicta of 
many of our most eminent Judges, to which I have already refer- 
red. Supposing I am wrong here, and that this is a case which in 
England ought to be left to a Jury, then the further question 
would arise, whether the accident was caused by the negligence 
of the plaintiff in putting himself in a position of risk, or to the 
negligence of the defendant. In this particular case were that 
question to be tried by me as it would be tried by an ordinary 
J ury, I should hesitate long before I decided that the plaintiffs 
were not entitled to compensation. I am pretty sure that any 
average English Jury would find that tney were. And if I 
were not bound by any rule of law such as I have enunciated, 
which restricts the Company's liability for accidents to 
such as happen to passengeis inside their compartments, 
were I merely to treat the case on general principles of ordinary 
prudence and average conduct, I think that I should find 
that the accident was, caused by the negligence of the Com- 
pany, and not by the negligence of the plaintiffs. I do not feel 
at liberty to give effect to that strong leaning of my own mind. 
I cannot resist the conviction that the principle upon which the 
defence to this claim is ba*ed, is the true principle. And while 
on the one hand it may appear to woik great hardship on these 
Unfortunate men, on the other any derogation from it (if it really 
be the law, as I believe that it is) would expose all railway com- 
panies to unfair risk, harassment, and expense. There are two 
sentimental sides even to this particular case, though railway 
companies are little in the habit of expecting, still less of 
receiving, sentimental indulgence. 

I must therefore hold, looking to the peculiar obligations 
under which a railway company lies— -essentially, as I under- 
stand, contractual obligations— that their liability in these two 
suits is discharged by the admitted facts that the injuries 
complained of could not have been suffered had the plaintiffs 
inside the carriages in which they were travelling. It 
therefore becomes unnecessary to go into the question of damages. 
Looking to ail the circumstances of the case, bearing in mind that 
it is a new point upon which the plaintiffs might very reason- 
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ably have expected in this country, at any rate, to succeed, look- 
ing too to the injuries they have suffered, I think that it will be 

fair while dismissing their suits against the defendant Company 
to leave all parties to bear their own costs. 

Attorney for the plaintiffs : 8* JB. Mehta . 

Attorney for the defendants : Messrs. Little fy Co ♦ 
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APPELLATE CIVIL. 


Before Mr* Justice Cjiandavarhav and Mr* Justice Knight. 

GADIGEYA, adoptive tathee ADIVEYA HIREMATH (original 
Plaintiff), Appellant, v* BASAYA bin MALLAYA RAPATI and 

OTHERS (ORIGINAL DEPENDANTS), RESPONDENTS.* 

Regulation II of 1887, section 21 — Caste question— Civil Court Jurisdiction- 
Suit to be declared Ayya of Miremath and to restrain defendant from so 
styling himself 

Tlie plaintiff sued to obtain a declaration that ho was entitled to the fees 
and privileges appertaining to the Hiremath at Kamalapur by leason of his 
title to bo called the Ayja of that Hiremath, and to obtain a perpetual injunc- 
tion to restrain the defendant from using the name of u Ayya of Hiremath.* 1 
The plaintiff’s complaint was that the defendant had assumed a name to which 
the plaintiff had the exclusive right, and that that assumption would enable, as 
it had enabled, the defendant to attract to himself a large number of the plaint- 
iff’s followers, and theieby appropriate to himself fees, which would otherwise 
have been paid to the plaintiff. 

Held, that it was a claim to a caste office and to be entitled to perform the 
honorary duties of that office or to enjoy certain privileges and honors at the 
hands of the members of the caste in virtue of that office* It was a caste question 
not cognizable by a Civil Court. 

Meld, also, that the fact that there had been no allegation of any specific 
damage by reason of the assumption by the defendant of the name of Ayya of 
Hiremath, and also the admission that after all the result of the assumption 
of that name would be merely to enable some of the followers of the plaintiff to 
go over to the defendant showed that what the parties had been fighting for 
„ Was merely a question of dignity under the cover of a religious office. If tha 
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Court weie to interfeie in such cases, it would be meiely assisting one party at 
the expense of the other and compelling the caste or the sect to follow one 
spiritual leader m preference to another. 

Appeal from the decision of A. D. Brown, Assistant Judge 
of Dharwar, confirming the decree passed by R. G. Bhadbhade, 
First Class Subordinate Judge at Dharwar. 

Suit to obtain a declaration that the plaintiff being the Ayya 
of the Hiremath at Kamalapur was alone entitled to the fees, &c , 
of Hiremath and for a perpetual injunction restraining the 
defendant from using the surname of Hiremath. 

There was at first no math at Kamalapur. The people of the 
village therefore repaire d to the adjoining village of Malapur 
and paid their respects to such Ayyas there as they chose. 
Latterly the people fou nded a math and installed a predecessor 
of the plaintiff as the Ayya of the Ihremath. It appeared that 
a second math was star ted and a predecessor of the defendant 
was installed as its Ayya, 

In 1905, the plaintiff filed this suit. 

The Subordinate Judge found that the subject matter of the 
suit could he adjudicated upon, excepting as regards the declar- 
ation about the privileges and dignities attached to the Hiremath. 
He further held that the plaintiff’s claim was time-barred . and 
that the plaintiff w as not entitled to any relief. 

On appeal the lower appellate Court came to the same result, 
holding that the suit was maintainable in a Civil Court, that the 
plaintiff was not entitled to the office of Ayya of Hiremath at 
Kamalapur ; that the claim was not in time j and that the 
defendant had the right to use the surname Hiremath. 

The plaintiff appealed to the High Court. 

layalav with M. B. Chaubal, for the appellant. 

Branson with D. A. Khare, for respondents Nos. 1, 2, 4 and 5. 

I i , Chandavarkar, J. -This was a suit brought by the appellant to 
ii obtain a declaration that he was entitled to the fees and privileges 
^appertaining to the Hiremath at Kamalapur by reason of his title 
the Ayya of that Hiremath, and he asked for a perpe- 
trial injunction to restrain the defendants from using the name 
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a Ayya of Hiremath 5 \ The Subordinate Judge, First Class, at 
Dharwar, who tried the suit, raised several issues, the first of 
which was : a Whether the matter in dispute in this suit cannot 
be adjudicated upon by a Civil Court/ 5 His finding upon that 
point was that the subject-matter could “ be adjudicated upon 
excepting as regards the declaration about the privileges and 
dignities attached to the Hiremath/ 5 He held that, so far as 
those privileges and dignities were concerned, the question raised 
was one relating to caste 55 within the meaning of the Bombay 
Regulation II of 1827, section 21. 

In the appeal Court the learned Assistant Judge disposed of 
the case on the following issue % Whether the plaintiff was 
entitled to the office of Ayya of Hiremath at Kamalapur/ 5 His 
finding on the evidence, on that issue, was in the negative* He 
held upon the evidence that the plaintiff had not proved an 
exclusive right to the name claimed by him. 

Before us Mr* Jayakar in support of the second appeal contends 
that the issue raised and decided by the Assistant Judge had not 
been raised in the Court of first instance ; and that the suit, 
having been brought by the plaintiff owing to the usurpation by 
the defendants of a name to which the plaintiff alleged he had an 
exclusive right, fell within the jurisdiction of the Court, on 
the well-known principle of law that an unauthorized use of the 
name of one person by another gives a cause of action to the 
former, where the use is calculated to deceive and inflict pecuniary 
loss. 

No"w, jthe law on the point so raised is clear. It has been laid 
down by the House of Lords in Earl Cowley v* Countess Cowley® 
where Lord Lindley at p. 460 says : “ The law on this subject 
has been examined in a very instructive note from the pen of 
the late Mr* Waley in 3 Davidson 5 ® Conveyancing, pt. I, p. 283, 
2nd Ed* The judgment of Tindal, 0* J,, In Dames v. Lowndes® 
and of the Privy Council delivered by Lord Chelmsford in Du 
B onlay v* Bn B onlay® leave no doubt about it. Lord Chelmsford 
In Du Boulay v. Du B onlay® stated that * in this country we do 

CP [1901] A 0* m. (2) (1835) 1 Bing. N. 0. 597 at p. 618* 
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1910. not recognize the absolute right of a person to a particular name 
, Gawobta. to the extent of entitling him to prevent the assumption of that 

Babata. name by a stranger/ ' The mere assumption of a name 

which is the patronymic of a family by a stranger who has never 
before been called by that name, whatever cause of annoyance 
it may be to a family, is a grievance for which our law affords 
no redress/ ” 

The question, therefore, is whether any damages have been in- 
curred or not. In examining the case from that point of view it 
must be remembered that, closely scrutinized, the plaint in the 
present case does not afford any clear indication that what was 
complained of was the user of a name by the defendant in a manner 
calculated to deceive any one. “When we read the summary of the 
plaint as given by the Subordinate Judge, who tried the case in the 
first instance, it appeared to us that what the plaintiff complained 
of was trespass on plaintiff’s property by the defendant. It 
appears that it was under that impression that the Subordinate 
Judge decided the first issue raised by him partly in favour of 
the plaintiff. But Mr. Jayakar has candidly admitted before us 
that, so far as any property is concerned, there has been no 
trespass by the defendants upon the plaintiff’s right ; that all 
that the plaintiff complains of is that the defendant has assumed 
a name to which the plaintiff has alone exclusive right; and that 
that assumption will enable, and has enabled, the defendant to 
attract to himself a large number of the plaintiff’s followers and 
thereby appropriate to himself fees, which would have gone into 
his (plaintiff’s) pockets. When the case is thus put, it resembles 
Murad v. Suba&h It is a claim to a caste office and to be entitled 
to perform the honorary duties of that office or to enjoy certain 
privileges and honours at the hands of the members of the caste in 
virtue of that office. That is a caste question, not cognizable by a 
Civil Court. The fact that there has been no allegation of any 
specific damage by reason of the assumption by the defendant of 
■ , the name of Ayyaof Hiremath, and also the admission that, after 
the result of the assumption of that name would be merely to 
. some of the followers of the plaintiff to go over to the 
. ; defendant, show that what the parties have been fighting for is 

CD (1882) 6 Bom, 725. . ' 



VOL, XXXIV,] 


BOMBAY SERIES, 


m 


merely a question of dignity under the cover of a religious office. 
If we were to interfere in such cases, we should be merely assisting 
one party at the expense of the other and compelling the caste or 
the sect to follow one spiritual leader in preference to another. We 
think, therefore, that the point raised by Mr. Jayakar, namely, 
that the suit is for damage incurred by his client by reason of 
the unauthorized use by the defendant of the name, to which 
the plaintiff alone is entitled, does not arise upon the pleadings. 

On these grounds we confirm the decree with costs. 

Decree confirmed* 

E. R, 


APPELLATE CIVIL. 


Before Mr . Justice Chandavarhar and Mr . Justice Knight* 

riEOJSBAH BIKHAJI and others (original Caveators Nos. 1, 2 and 3), 1910. 

Appellants, v PESTONJI MEBWANJI (original Applicant), February 22, 
Eespondbnt.^ 

Pi obate and Administi ation Act ( V of 1881), section 81 -^Indian Succession 
Act (X of 1865) } section $50 — Will — Pi obate — Caveator — Interest possessed 
by the caveatoi, 

Tlie piomions o£ section 81 of the Probate and Administration Act, 1881 
(which, couespond with those of section 250 of the Indian Succession Act, 1865) 
enact that the mteiest which entitles a peison to put m a caveat must be an 
interest in the estate of the deceased person, that is, there should be no dispute 
whatever as to the title of the deceased to the estate, but that the peison who 
wishes to come in as the caveator must show some mteiest in the estate derived 
from the deceased by inheiitanee or otherwise. 

Abhiiam Bass v. Gopal Pass (*> followed. 

Appeal from an order passed by B. J, Varley, District Judge 
of Surat, 

Proceedings for probate. 

This was an application by Pestonji to take out probate of 
a will made by one Meherwanji Bomanji. 

* Appeal No, 2S of 1909. 

(l) (1889) 17.0a!, 48, 
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In the proceedings that followed caveats were filed by four 
persons of whom the appellant Pirojshah claimed a share in 
some of the property which the testator had disposed of claim- 
ing it as his own : and the other two claimed that certain 
property disposed of by the will was mortgaged by them to the 
testator who had treated it as his own. 

The preliminary question that arose in the lower Court was 
whether those three persons were entitled to come in as 
caveators at all. The District Judge held that they were not 
on the following grounds : — 

It appears that caveator No. 1 is mentioned in paragraph 10 of the will as 
having an interest in ceitain joint pioperty, or rather the siuplus which might 
remain after the defraying of cex tain charitable charges. The other caveators 
are only interested to this extent that they have litigations pending with the 
deceased testator. 

The English practice as to caveats is regulated by Statute SO and 21 
Victoria 77 section 53 and rules theieunder framed. For obvious reasons 
the validity of a will can only be contravened by a limited class of persons— 
relations beneficiaries under the will propounded as a former will, etc. 

A creditor unless he has also had letters of administration granted to him 
cannot dispute a will (William’s Law of Executors pages 279*280). 

The English Procedure as to ‘ Caveats * does not appear to have been in 
any way abrogated by anything incoipoiated into either the Piobate and 
Administration or Succession Acts (Acts Y of 1881 and 10 of 1865) Nor as 
argued by opponent’s pleader does the appeaiance of a party claiming to be 
interested after entry of caveat ipso facto make the proceedings tc contentious 
Cf. sections 253 and 253A of Act X of 1865, nor is section 261 imperative 
until the locus standi of the caveator, if challenged, has been established. 
The caveator as moitgagor has no locus standi . I. L. B. Calcutta XIX, 
p. 48 refers to mortgagees. 


L L. B. Calcutta VI, pages 429—460 decide that an attaching creditor may 
oppose. The case is an old one, and the remaiks of Field J. seem to go 
beyond the English piactice. So fai as the caveatois are concerned, there is 
no interest of theirs which would in any way be prejudicially affected by 
the grant of Probate to an Executor, with whom the existing litigation 
be carried on. 

fact of citations having issued under section 250 calling 
claiming to have an interest, does not estop the propounder 
challenging the interest sat up by the caveator, mt 

“contentious.” 

B i 'i i v r J ; 5 *■ 

:-4w? n i B 
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The caveators appealed. 

L* A . Shah, for theappellants The appellants have an 
interest enough to contest the will The will contained recitals 
against the appellant's interest, which if allowed, would be 
evidence of title. See Nobeen Chmder Sil v. Bhobosoonduri 
Dabee&h Even attaching creditors and mortgagees of the estate 
of a deceased person, are held to have interest to oppose a will : 
See Kishen Dai v Satyendra Nath Dntt ® ; Kashi Ghwndra Dei 
v* Gopi Knshna Deb@\ 

N. K . Mehta, for the respondent A person who is entitled 
to oppose the grant of probate to a will must derive his interest 
from the testator and not have a right against him. See 
AbhiramDass v. Gogal Dass&K 

Further in proceedings for grant of probate,' Courts cannot go 
into questions of title : Ochavaram Nanabhai v. Dolatram 
Jamietram See also Rahcmtullah Sahib v, Rama Rau®\ 

In the cases relied upon by the appellants, the caveators had 
no interests adverse to the testator. 


1010 - 
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Shah was heard in reply. 

ChandAVArkar, J. : — We think the case falls within the 
principle of Abhiram Das? v. Gopal Da?s®. The provisions of 
section 250 of the Indian Succession Act, X of 1865, and section 81 
of the Probate and Administration Act, Y of 1881, are that the 
interest which entitles a person to put in a caveat must be 
an interest in the estate of the deceased person, that is to say, 
there should be no dispute whatever as to the title of the deceased 
to the estate, but the person who wishes to come in as 
caveator must show some interest in that estate derived from 
the deceased by inheritance or otherwise. That is the construc- 
tion which the Calcutta High Court has put upon the section 
in the case above referred to, and that seems to be in accordance 
with the language of the section itself. In the present, case 
caveator No. 1 claims adversely to the alleged testator. Ac- 


M (1880) 6 Cal 460. 
(2) (1901) 28 Cal 441. 
(8) (1891) 19 Cal. 48, 


(4) (1889) 17 Cal. 48. 

(5) (1904) 28 Bom. 644. 

(6) (1894) 17 Mad. 373. 
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cording to the latter, the caveator has no interest whatever in 
the property. But according to caveator No. 1, he and 
the alleged testator were sharers in the properties concerned. 
Therefore, to the extent of the share which this caveator alleges 
he has in the properties, he claims adversely to the testator. 
So also as regards caveators Nos. 2 and 3, the alleged testator 
claims complete ownership of the property by reason of a sale 
to him, whereas the caveators in question claim the properties 
as their own mortgaged to the testator. Therefore, that is an 
adverse interest claimed by them. 

We confirm the order with costs. 

Order confirmed. 

E. E. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt, Chief Justice, and Mr. Justice Batchelor . 

DATTA MBHA T KAMBHAT JOSHI (original Plaintiff), Appellant, v. 
KRISHNABHAT bin GOVINDBHAT JOSHI and six others (original 
Dependants), “Respondents.* 

Transfer of Property Act (IF of 1882), section 67— Usufructuary mortgage — 
Debt payable within a, fixed period— Expiry of the period — Mortgagee's 
right to an order for sale. 

Where under a usufructuary mortgage, the mortgage debt is made payable 
within a fixed period, the mortgage is not purely a usufructuary mortgage and 
the mortgagee has, in the absence of a contract to the contrary, the right to an 
order under section 67 of the Transfer of Property Act (IV of 1882) that the 
property be sold after the debt has become payable. 

Mahadaji v. JotiO) and Krishna v. Haril 2), explained. 

■' _ Second appeal from the decision of V. V. Phadke, First Class 
(Subordinate Judge of Belgaumwith appellate powers, confirming 
decree of S. S. Phadnis, Second Class Subordinate Judge of 

* Second Appeal No. 425 of 3906. 

1 1 Ifllllli (1892) 17 Bom. 425. ' ' ffl (1908) 10 Bom. L. K. 615. f J f| 
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The plaintiff sued to recover possession of the property in 
dispute or to recover the mortgage debt by its sale under the 
following circumstances The property belonged to the father 
of defendants 1 and 2 and grandfather of defendant 3. He 
mortgaged it to the plaintiff’s father on the 29 th October 1893. 
The mortgage-deed provided as follows : — 

I have taken from yon (a loan of) Rs. 300 (in words) three hundred of the 
Government coinage in cash for my private purposes. It is agreed that interest 
upon this should be at the rate of 12 (in words) twelve annas per cent, per 
mensem. As regards the period (of repayment) of this, I shall' repay your 
money in two years from to-day. For this (amount) the following is mortgaged, 
namely, land 7c7iata whereof is in my name and which is situated in Mouze 
Rxpani of Tiiluka Chikodi in Belgaum District, and land situated in Mouze 
Gavan, the Mata whereof is in the name of Yasudevhhat Balambhat, being 
lands held as Inam on account of JosUpan. The details of the same are as° 
given below : — 

^ ^ ^ 

The lands thus described have been mortgaged to you and given into your 
possession. Accordingly, you are to cultivate (or lease out) the said four lands 
and enjoy them in lieu of interest. And you are to write off the profits that 
may be yielded, in the interest, and appropriate the same. I shall, on my 
personal responsibility, pay whatever balance of interest may remain. You are 
to pay me the surplus of profits of land, if any, remaining after the interest is 
paid off. Immediately after the expiry of the agreement, I shall, on the prati- 

pada (the first day) of the cyclical year, pay oil the whole of your money and 

redeem the land, at the same time. I shaE not interfere with the land within 
that time. I have received the said rupees in cash and given this mortgage- 
deed in writing duly and of my own free will. Dated the 29th of October 
1893. ’ 

On the 15th March 1907 the plaintiff brought the present suit 
alleging that possession of the property marked A in the plaint 
was made over to the mortgagee and the right of collecting rent 
with lespect to the property marked B was also made over, that 
in this manner the mortgagee remained in possession of the 
mortgaged property till the end of the cultivating season in the 
year 1896-97, when [he was forcibly dispossessed by the defend- 
ants and that since then they had been wrongfully in possession. 
Hence the present suit for the recovery of possession or of the 
mortgage debt by sale of the property. Defendants 4—6 were 
joined because they were puisne-mortgagees under defendants 
1 — 3 . 

b 416—7 
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Defendants 1--3 contended that the mortgage sued on was a 
hollow transaction; that neither the plaintiff nor his father ever 
had possession of the land* that they mortgaged the property to 
the family of defendant 4 and that the claim was time-barred. 

Defendants 4—5 set up the mortgage to them. 


The Subordinate Judge found that the plaintiff could not 
recover possession of the property as the suit was not brought 
within twelve years of the mortgage, that he was not entitled to 
Bkll the property, the mortgage being usufructuary, and that the 
•remedy for a personal decree against the defendant was time- 
barred as the suit was not brought within six years from October 
1895 when the cause of action arose. The suit was, therefore, 
dismissed. 


On appeal by the plaintiff the Appellate Judge framed two 
issues, namely, “ (1) Whether the claim of plaintiff for the 
possession of the land is in time ? and (2) Whether he can realize 
his money by sale of the mortgaged property ? ” 

The findings in appeal on both the said issues woie in the 
negative and the decree was confirmed. In the course of his 
judgment the Appellate Judge observed as follows 

As regards the 1st issue, the mortgage-deed was executed on 29th October 
1S93, and the suit was hi ought more than 12 years after that date Bamtiil 
alleged, hovevei, that his fafchei had possession of the pi operty till 1896-9?'. 
Ihe xower Court has careiully reviewed the evidence on the Guest ion of posses- 
sion and lias come to the conclusion that the mortgagee did not as a matter of 
fact obtain possession of the property. 


On the whole I agree with the conclusion amved at by the loner Court raid 
hold that the claim for possession not having been brought within 12 years 
fiom date of mortgage is haired by limitation. 

As regaids the 2nd issue, the question is whether the mortgage is simply a 
usufructuary mortgage. There are two contrary decisions of the Bombay 
on the point. According to the ruling at 17 Bombay, page 425* 
^;^iuortgagee would have the right to recover his money by sale of the property. 

; ? b* the late ruling (10 Bombay Law Reporter, page 615) a contrai y decision has 
a ^* lower Court has followed the later decision in preference 
and I think that that is the only course open to Subordinate 
be again raised in the High Court. As the mortgage- is 

n0iructMry one, the /Ift.tvnnf: vanftrfiwi 7 T . _ .■» 
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The plaintiff preferred a second appeal. 

i7. ff, Kulkami for the appellant (plaintiff) The mortgage- 
deed in suit clearly contains a covenant to pay the mortgage 
debt within two years. Thus the transaction is not purely a 
usufructuary mortgage. It is a usufructuary mortgage and 
there being no condition to the contrary, the mortgagee is entitled 
to recover the amount by sale of the mortgaged property ; 
Mahaclaji v. Joh&K In Krishna v. Mari ^ there was no express 
covenant to pay the debt, therefore, that decision cannot govern 
the present case. The Madras High Court has in the Full Bench 
ruling in Sivalaui Ammal v. Go pal a Saitmdram Agyan*® taken a 
similar view about the right of the mortgagee to bring the 
mortgaged property to sale. The Bombay High Court also has 
taken the same view in Pauishamm v. Puilajirao^K . 

N* A* SMieshwaikar for respondents 1 — 3 (defendants 1 — 3) 

The transaction is purely a usufructuary mortgage and that being 
so, under the terms of section 67 of the Transfer of Property Act 
a usufructuary mortgagee as such, unless there is anything in the 
contract which would imply a right, cannot sue either for fore- 
closure or sale: Luchuieshar Singh v. Dookh Moehan Jha&K 

The mortgage transaction in Pmashaum v. Putlajirao® was 
governed by section XV clause (3) of Regulation V of 1827. 
The mortgage transaction in dispute was effected in 1893. 
Therefore it is governed by the provisions of the Transfer of 
Property Act. 

In Knshna v. Han ® it was held that 9 a mere covenant to 
pay, unaccompanied by the hypothecation of the property, 
cannot alter the character of the mortgage and give the mort- 
gagee a light to sell in the event of non-payment. 

Scott, 0. J , ; — The question in this case is whether the 
appellant has a right to an order for sale of mortgaged property 
the subject of the mortgage-deed of the 29th October 1893. 

The learned Judge of the lower Court has considered that 
there are two contrary decisions of this Court upon the point 

(1) (1892) 17 Bom. 423. (4) See ante p. 128. 

(2) (1908} 10 Bom. B. E 615, ( r >\ (1897) 24 Cal. 677. 

0) (1891) 17 Mad. 131. <6) (1908) 10 Bom. L. R, 615. 
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and that he was bound to follow* the later ruling, and he has 
accordingly followed what he believed to be the effect of the 
judgment in Krishna v, Han ® in preference to one in Mahadnji 
v. Jofo&K In giving this preference to the judgment in Krishna 
v. Ban (i) he has lost sight of tho provisions of section 3 of the 
Indian Law Reports Act XVIII of 1375. 

We think, however, that he has misread the judgment in 
Krishna v, Uari 6), which was shown by the judgment of thi* 
Court in Parasharam v. Pvttajirao®\ to fall within a different 
class of cases to that in Mahaclaji v. Joh&\ In the last men- 
tioned case, there was a distinct covenant to pay after five 
years from the date of the bond. In Knshia v. Hari^ there 
was no covenant to pay the principal amount at any particular 
date. In the mortgage which we now have under consideration 
the mortgagor covenants “ as regards the period of repayment of 
this, I shall repay yonr money in two years from to-day. For 
this amount the security is the land described below/* It is, 
therefore, not a case of a purely usufructuary mortgage, but a 
case in which the mortgage-money has become payable by the 
mortgagor and therefore in the absence of a contract to the 
contrary the mortgagee has the right under section 67 of the 
Transfer of Property Act to an order that the property be sold. 

We therefore reverse the decree of the lower Court and pass a 
decree for the plaintiff ordering that in default of the defendant 
paying the amount of principal and interest not exceeding dam- 
dupat within six months from this date, the property be sold and 
the proceeds of the sale paid into Court and applied in payment 
of what is found due to the plaintiff and that the balance if any 
be paid to the defendants or other persons entitled to receive 
the same. 


The plaintiff will be entitled to add his costs of this suit to 
the mortgage debt. 

Decree reversed . 

0. B. B. 

P'llllili > 
mt 

i£WW) 10 Bom. h t R, 615. m (I $92) 17 Bom, 425. 

H|f|i l k l ; • m See ante p. 128* * 
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ORIGINAL CIVIL. 


Before Mr* list ice Batchelor and Mr < Justice Macleod . 

JETBABHAI MARSEY, Appellant and Defendant, v. CHAPSEY 
OGOYERJI, Respondent and Plaintiff^ 

Caste— Trustee of caste funds — Brier t of right to inspect documents — Demand 

and refusal — Jurisdiction of Civil Courts m caste questions — Application 

of In han Tnists Act ( 21 of 1882), sections 5 and 6, to creation of trusts of 

caste funds ~ Civil Biocedme Code ( Act V of 1906 ) , section 151, 

As a result; of dissensions m a Hindu caste a suit was filed by the plaintiff, 
a trustee of ceitain caste funds and member of the Managing Committee, 
against the defendant, a co-tmstee and the Piesident of that Committee. The 
plaintiff piayel for a declaration that he had the light to inspect all books 
and documents of the Mahajan Managing Committee, Sub-Committee and 
Trustees, and for an injunction lestiaining the defendant from interfering with 
him m the exercise of such light The only two documents about which there 
was any real control ersy were the minutes of the Sub-Committee and the 
correspondence file oi the Malm jan. 

Held that as trustee of the Detasar and Sadhaian funds, the plaintiff had 
no right, either m law oi by uituo of any caste inles, to the roving inspection 
chimed. 

Bank of Bombay v. SulemanO) rof erred to. 

Held, further, that the Maha-jan fund of this caste being a purely secular 
fund the Indian Tuist Act applied, and the plaintiff could not claim to have 
been made a trustee of that fund meiely by virtue of a caste resolution and his 
own letter of acceptance. 

Beld> further, on the evidence, that there had been no express demand 
addressed by the plaintiff to the pioper quaifcer, and no lefusal by the defendant 
such as would be necessary to enable a suit of this character to succeed. 

Meld , furthei, that where lights to property are not involved all matters 
of internal management must be left to the decision of the caste. 

The question m dispute was in reality a question between the caste and a 
section, apparently a small section, of the caste led by the \ laintiff, and as such 
it was outside the Court's jurisdiction in accordance with the decision in 
Wemchand r. SamichandQ) . Lalji Shamjiv. Wdlji IVardkman#) referred to 
and distinguished. 

# Original Suit No. 657 of 1905, Appeal No. IdSO. 

(t) (1908) 38 Bom. 466 at p. 474, (2) (18^0) 5 Bom. at p 81 F. N, 

(3) (1895) 19 Bom. 507. 
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Meld, lastly, that when according to well established principles certain 
questions have been removed from the jurisdiction of the Court, they cannot 
be brought within the jurisdiction tinder section 151 of the Civil Procedure 
Code (Act V of 1908), 

This was a suit filed by the plaintiff for a declaration that he 
had the right to inspect and take copies of all books of account, 
minute-books and documents of the Mahajan, Managing Com- 
mittee, Sub-Committee, and Trustees of the Cutchi Dassa 
Oswal caste, and for an injunction restraining the defendant 
from interfering with him in the exercise of that right. 
Both the parties were trustees of the Derasar and the Sadharan 
funds of the caste and both were similarly members of the 
Managing Committee, the defendant being President of that 
body. 

The plaintiff alleged that complaints had been made to him 
that certain of the caste funds had been misapplied and irregular 
resolutions passed by the Managing Committee, and it was with a 
view of investigating these complaints that he claimed the 
inspection. While^ admitting that his right to inspection as 
a member of the caste was subject to the permission of the 
President or Secretary of the Managing Committee, he asserted 
that, under the caste rules, as a trustee he had an absolute right. 

The defendant denied the plaintiffs right, and contended 
further {inter alia) that the question was purely a caste question, 
and not one which the Court could entertain. 

The case came before Mr. Justice Chandavarkar, who gave 
judgment for the plaintiff with costs. 

The defendant appealed. 

Strcmgman (Advocate-General) with JosU and Taraporevalla 
for the appellant : — 

In the first place, the plaintiff in his capacity as member of 
the caste or as member of the Managing Committee has neither 
at common law, nor under the caste rules, any such right as 
] alleged. See Bank of Bombay v. Snleman W, As trustee he 
Uses his claim both on the common law and on the caste rules. 

W (J208) 32 Pom, 466. 
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His trusteeship of the Derasar and Sadharan funds, however-— 
and these are the only funds of which he is a trustee— cannot 
improve his position, as the documents in question (the minutes 
of the Sub-Committee and the correspondence file of the Mahajan) 
do not in any way appertain to these funds. Rule 8 of the 
caste rules, on which he relies, excepts trustees from the general 
prohibition only in* respect of the particular documents relating 
to their trusts. 

In the second place, even assuming that the plaintiff has such' 
a right, has it ever been denied him by the defendant ? The 
correspondence shows this was not so. On this point see Taylor 
on evidence, Article 1502. 

Finally, assuming all the above points in the plaintiff’s favour, 
he has no cause of action in a Court of law. It is a caste 
question entirely and he must go to the caste for relief. Mo 
right of property is involved. A decree of this Court based on 
a caste rule would be worth nothing, inasmuch as the caste 
could at once render it nugatory. Mnrari v. Sula (Vl , Pragji Kalan 
v Qovincl Gopal ®, Raghunath Damodhar v, Jauardftan Gopal®, 
Lalji Shamji v. Walji Wardhman®. 

Padishah with Jinnali for the respondent : — 

The defendant was also a trustee of the Mahajan fund. The 
resolution of 19th January 1905 appointed him trustee, and he 
wrote accepting the office on 3rd February. As trustee of this 
fund he certainly had the right of inspection claimed. 

In Bank of Bombay v. Suleman ® the plaintiff had no 
special interest as the plaintiff has here, as a trustee and member 
of the Managing Committee. This is not a caste question, but the 
invasion of the right of a trustee, non-exercise of which would 
put him to damages which cannot be assessed. 

The plaintiff’s right was certainly denied by the defendant, 
who was one of several joint tort-feasors. Action by the Court 
in the matter would not interfere with the autonomy of the 
caste. 

(1) (1882) 6 Bom. 725. (3) (1891) 15 Bom., p. 610. 

(2) (1887) 11 Bom. 634. (4) (1896) 19 Bom. 507. 

(“> (1908) 32 Bom, 466. 
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Btrangman in reply : — 

The plaintiff was not a trustee of the Mahajan fund. No 
trust-deed vas executed, although the resolution of 19th Janu- 
ary 1905, on which he relies, clearly intended a deed to bo 
executed. This fund was definitely held to bo a secular fund 
in Tkaclcersey v. and as such comes under the Indian 

Trusts Act. Sections 5 and 6 of that Act require a written 
instrument and a transfer of the propel ty for the trust to be 
valid. The plaintiff thus cannot claim to be a trustee of this 
fund merely by reason of the resolution and his letter of 
acceptance. Further, he never demanded inspection as a trustee 
of the Mahajan funch Nor did he put forward this claim in the 
Court below. 


Cur. aclv . mlt. 


BatoHELOE, J\ — This rather heavy litigation was the unfor- 
tunate result of a division or faction in the Cutchi Dassa Oswal 
caste, to which both the parties belong. At the time of the suit 
the defendant was President and the plaintiff was a member of 
the Managing Committee of the caste while both the plaintiff* 
and defendant were trustees of two trust funds established by 
the caste, under separate trust deeds, called the Derasar and 
Sadharan funds. 


The plaintiff sued for a declaration that he was entitled to 
inspect and take copies of all the books and documents of the 
Mahajan, the Managing Committee, the Sub-Committee and the 
Trustees! and for an injunction restraining the defendant from 
interfering with the plaintiff's exercise of his rights in this regard. 
The defendant's main answers to the suit were that the question 
in dispute was a purely caste question outside the jurisdiction 
of the Court) that the plaintiff was not entitled to inspect the 
minute books of the Sub- Committee or the correspondence file ; 
that no cause of action had arisen against the defendant 
never refused or denied the plaintiff's right to take 
such documents as he had a valid claim to see, 

ft 8 Bom 4S2 ¥ , 4 , , 
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The learned judge below found that the suit was properly 
cognizable by the Court ; that the plaintiff had a right to free 
inspection of all the books and documents of the caste ; and that 
the defendant had on the 7th September 1905 denied the 
plaintiffs light* He, therefore, made a decree declaring that the 
plaintiff was entitled to inspect and take copies of all or any of 
the books, and restraining the defendant from interfering with 
the plaintiffs exercise of his right, 

From that decree, the defendant now appeals, and tho learned 
Ad\ ocate-Gcneral on his behalf has addressed to us a three-fold 
argument He contends, first, that the plaintiff has no right to 
inspect the minute books of the Sub-Committee or the corre- 
spondence file, the^e being the two documents about which alone 
there is any controversy $ secondly, that, if such a right exists in 
the plaintiff, it was never denied by the defendant ; and, thirdly, 
that in any event the question between the parties is a purely 
caste question involving no rights to property, and is not within 
the Court's jurisdiction. 

Mr. Padshah for the respondent-plaintiff seems to have felt 
some difficulty in supporting the decree on the giounds assigned 
in the learned Judge's judgment, and has accordingly directed 
tho main stress of his argument towards establishing that Iiis 
client was a trustee not only of the above -ment oned Derasar 
and Sadharan funds but also generally of the whole Mahajan 
property. If that is so, it is argued that hi«* capacity as a trustee 
of the whole caste property would give him a valid claim to 
inspect all the books and documents of the caste. Bearing in 
mind the character of the two documents now in dispute, we 
seriously doubt whether e\en on this hypothesis they would be 
necessarily exposed to the plaintiff's inspection ; but this point 
need not be decided because wo think that the plaintiffs claim 
to be a trustee of the whole Mahajan property must be disallowed. 
It is sufficiently answered, in the first place, by the fact that 
there was never any demand made by the plaintiff for inspection 
on this footing. Upon this point the mo>i important evidence 
is Exhibit K, the correspondence immediately preceding the 
institution of the suit, and if reference be made to this corre- 
spondence, particularly to the plaintiffs solicitor's letter of 15th 
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August 1903, it will be seen that plaintiff's demand was grounded 
upon his being a member of the Managing Committee and a 
tiustee of the Derasar and Saclharan funds So, in the suit which 
the plaintiff has subsequently filed to set aside the order of the 
caste purporting to dismiss him from his trusteeship, the only 
trusteeship alleged is that of these two funds. It appears, indeed 
that the now alleged trusteeship of the whole Mahajan property 
is a new point, which was not taken before the trying Judge It 
is true that in the first para of the plaint it is stated that “ the 
plaintiff and defendant are both trustees of the property of the 
caste/’ but we think that these somewhat general words must 
be read as mere description, not specifically raising any title 
beyond that arising from the trusteeship of the separate funds. 
This view receives support from the voluminous lecord, which 
may be searched in vain for any such distinction as is now 
sought to be drawn. From that record it appears to us indisput- 
able that, in the Court below, the suit was tried out upon the 
understanding between the parties that the only trusteeship relied 
on by the plaintiff was that of the two separate funds. It was at 
first denied for the defendant that the plaintiff was even a trustee 
of those funds, the contention being that he had been dismissed 
by the caste ; later, however, this contention was abandoned as 
the alleged dismissal was subsequent to the date of suit. It was 
therefore, formally admitted by counsel for the defendant that 
“ the plaintiff was a tiustee But it is, we think, quite certain 
that counsel for the defendant could never have admitted the 
plaintiff’s claim to be a trustee of the whole caste property. 

Then, admitting for the sake of the argument that the point is 
now open to the plaintiff, has he shown that at date of suit he 


was a trustee of the whole caste property ? To make good the 
position he relies on Exhibit D, the caste resolution of the 19th 
January 1905, and Exhibit IT, the plaintiff’s acceptance of that 
. elution on 3rd February 1905 Exhibit D is the record of a 

E on at a meeting of the Mahajan that the plaintiff 
mbers named “ be appointed (or named) and they 
properties of’’ the Mahajan transferred to their 
iat, getting a trust-deed of the Mahajan fund 
& tak$ //.charge of the manafl'ement. c&ko 
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Mahajan In Exhibit U, the plaintiff acknowledges that he 
has been “ selected ”, and accepts, or agrees to, the action of the 
caste. We are, however, of opinion that these two Exhibits do 
not suffice to constitute the plaintiff a trustee of the Mahajan 
property. Admittedly this was not a case of a new appointment 
to an existing trust, for no trust of the Mahajan property Jiad 
ever before been created and that property was then vested in 
the caste, on whose behalf the powers of management were 
delegated to the Managing Committee under rules 1 and 2 of 
the caste rules, Exhibit J. Now Exhibit D clearly contemplates 
that, to carry into effect the announced intention of creating a 
trust, a trust deed should be prepared divesting the caste and 
vesting the property in the persons chosen to be trustees. No 
such deed has ever been executed or even prepared, and the legal 
title to the property still remains with the caste. This fact 
becomes the more significant when contrasted with the other 
fact that in regard to the Derasar and Sadharan funds regular 
deeds of trust were prepared and executed : see Exhibits A and B. 
In these circumstances it appears to us that the intention to 
create a trust of the Mahajan fund remained uneffected. Upon 
thi s point reference may be made to sections 5 and 6 of the Indian 
Trusts Act, which require for the cieation of a valid trust an 
instrument in writing and a transfer of the property. It is true 
that the Trusts Act does not apply to public or private religious 
or charitable endowments ; but it has already been held by this 
Court in Thackersey Demi aj v. Hw Ilium Nni sey W that the Mahajan 
fund of this caste is a purely secular fund, and we think that 
the principles of sections 5 and 6 of the Act are properly 
applicable. Upon these grounds we come to the conclusion that 
no tiust of the Mahajan fund was created, and that the plaintiff 
cannot claim to have been a trustee of the whole caste property. 


If that is so, then the question is narrowed down to the form 
which alone we understand it to have assumed in the lower Court, 
that is to say, the question whether the plaintiff is entitled to 
claim this inspection 
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(a) in his character as a trustee of the Derasar and Sadharan 
funds, or 

(3) in his character as a member of the Managing Committee, 
or 


((?) in his character as a member of the caste. 


Now as to the plaintiffs capacities under heads (■ b ) and (c) 
Mr, Padshah, who^e forcible and exhausth e argument has omitted 
nothing capable of telling in his client's favour, has candidly 
admitted that the plaintiff's privileges in regard to inspection 
must be determined solely by reference to the rules of the caste, 
and that these rules — see rule 8 — formally exclude the right of 
inspection* The caste having made a rule in regard to inspection 
no other line of argument was possible , but even if the rules of 
the caste had been silent on the question of inspection, we do 
not think that a right to inspection existing in any person by 
virtue of his being a member of the caste or of its Managing 
Committee could be evolved by a reference to English law. That 
unique aggregation, the Hindu caste, is so wholly unknown to 
the English law that, as it seems to us, English decisions concern- 
ing English corporations and partnerships ten 1 rather to confusion 
than to guidance upon such a question as that now in hand. A 
Hindu caste may have points of resemblance to English corpora- 
tions and partnerships, but its points of difference appear to us 
eVen more numerous and more radical. We have, therefore, had 
no hesitation in accepting Mr. Padshah's admission upon this part 
of the case, though when we come later to the question of the 
caste's autonomy we shall have occasion to adduce further reasons 
in support of our view. 


If we are right so far, then, the result is that the plaintiff can 
make no claim to this inspection except as a trustee of the parti- 
cular funds known as Derasar and Sadharan. We propose in 
discussing the whole question to follow the order of the Advocate 
,C«eraPs argument, to inquire, that is to say, first, whether 
plaintiff had any such right ; secondly, whether, if so, it was 
demanded by the plaintiff and was denied by the 
r I and, thirdly, whether in any case the question is not 
< the Court’s Jurisdiction. 
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Upon the first of these questions it is plain that, as trustee of 
the two funds, the plaintiff has certain legal rights apart altogether 
from any privileges which he may have under the regulations of 
the caste ; for though it is competent to a caste to appoint a man 
a trustee or not to appoint him, it cannot, having once so appointee} 
him, restrict the legal rights incidental to his position as trustee. 
We must, therefore, examine separately the plaintiffs legal rights 
as trustee and his caste lights, for it is enough for him to succeed 
upon cither. 

His legal rights as trustee of the Derasar and Sadharan funds 
cannot, in our opinion, entitle him to inspection of the two con- 
tested documents which do not appertain to either of these trusts. 
This, as we understood his argument, was not seriously contested 
by Mr. Padshah, who upon this point relied on the larger conten- 
tion that the plaintiff was a trustee of the whole caste property ; 
and it would seem that the distinction and its consequences weio 
not prominently brought before the learned Judge below. The 
documents of which inspection is claimed are, as we have said, the 
Sub-Committee’s minute book and the correspondence file of the 
Mahajan. The Sub-Committee's minute book contains the record 
of what is called the Judicial Branch of the caste, that is, of the 
inquiries made by the Sub-Committee into caste offences alleged 
to have been committed by vaiious members. The correspondence 
file contains the letters written and reeeu ed by the Managing 
Committee on behalf of the whole caste. These documents in 
no sense belong to the Derasar or Sadharan trusts, which have 
separate books of their own, and there is no allegation that these 
books have been incorrectly kept. As trustee of these two funds 
only, the plaintiff could, we think, have no legal claim to a roving 
inspection of all caste documents on the ground that some of such 
documents may possibly be found to contain entries bearing upon 
questions of expenditure having some connection with the trusts, 
and no such power is implied in the deeds creating the trusts, 
Exhibits A and B. 

This part of the case need not, however, bo further pursued be- 
cause we were not pressed to allow the plaintiff’s claim on the foot- 
ing of his legal rights as a trustee of the Derasar and Sadharan 
e ' * 619-2 
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funds only. The plaintiff in the Court below and his counsel before 
us have preferred to rely upon the plaintiff’s privileges as a 
trustee by virtue of the rules of the caste, and the argument is that, 
though the trusteeship would not suffice to found a valid claim in 
law, it does suffice to found a good claim under No. 8 of the caste 
rules to be found under the heading C( Secretary.” This rule is 
in the following words : — 

“ Without the permission of the Secretary or the President 
no person or persons whatever except the trustees can inspect 
any book or document whatever, nor can he or they remove it 
even outside the office/ 5 


This is the official translation from the Gujarati* We have 
referred to the original, but it throws no further light on the 
meaning of the rule as to the position of trustees* At the time 
the rule was made the only trustees in existence were the trustees 
of the Derasar and Sadharan funds, though there are indications 
that the caste even then contemplated appointing the same persons 
to a trust to be created of the whole Mahajan property* The 
question is, what rights to inspection are conferred upon the 
trustees by the rule cited. The learned Judge below has read the 
rule as meaning that the trustees are authorised to inspect all caste 
documents whatsoever, but, though we have hesitated before 
differing from his opinion, we are constrained to regard a narrower 
interpretation as more consistent with the actual words, and with 
the probable intention of the framers of the rules. It appears to 
us that the rule enacts a general and sweeping exclusion, from 
which the trustees are excepted , that is, it is not true to say of the 
trustees that they are excluded from inspecting all documents 
whatsoever. But it does not seem to be implied that they a to 
entitled to inspect all documents whatsoever, but rather that they 
ate entitled to inspect some documents (undefined), and in that 
t||sethe documents referred to would he those belonging to their 
In other words, the rule, as we construe it, first prohibits 
spection by any members without permission, and then saves 
I ^‘g hts o£ trustees as such. This interpretation seems to 
6 when I ^ ard is kad to the extreme 
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with which rights of inspection can be exercised for purposes of 
dissension and litigation. This particular caste has, as the reports 
show, been more than once involved in litigation owing to these 
intestine feuds. We think it more likely therefore that the caste 
should have narrowly limited these rights of inspection than that 
it should have lavished them without check on the trustees of the 
two special funds. We may add that if the broader construction 
of the rule were to be preferred on the sole ground which appears 
tenable, namely, the theory that the caste intended to have the 
existing trustees appointed to a new trust of all caste property 
then the plaintiffs case would not, in our opinion, be advanced, 
for upon that supposition he would be seeking to take advantage 
of an intention or design which the caste never carried into effect. 
Finally, upon this branch of the case, we think that the actual 
result will not depend upon the precise construction of rule No. 8. 
For, let u>s suppose that the rule does confer upon the trustees— 
that is, the trustees of the two funds, who alone existed — an 
unfettered right of inspection of all caste documents $ that, as we 
have shown, would be a mere caste privilege altogether in excess 
of any claim which the trusteeship of the two funds would legally 
jus tify. But what the caste gave yesterday, they could withdraw 
tomorrow and no decree could be based on a caste privilege of 
this kind inasmuch as the caste could at once render it nugatory. 
Nor is this an unreal apprehension , on the contrary, in view of 
the trustees* action on the 10 th Sept amber (see Exhibit 36) and 
the other evidence brought to our notice, it appears to us very 
probable that the majority of the caste would, as they could, 
override any decree made in the plaintiff's favour. 

This completes our observations on the first question as to the 
plaintiff's right to claim inspection of these documents, .and, for 
the reasons given, we must hold that the plaintiff had no such 
right either at law or under the rules of the caste. 

For the next question we must assume that that view is 
wrong and proceed to inquire whether the plaintiff's right was 
ever denied by the defendant so as to give^ to the plaintiff a 
good cause of action. What is required to found a suit of 
this character is stated, we think correctly, in the following 
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terms in Taylor's Evidence, Article 1502 a It must be established 
that an express demand was addressed to the proper quarter and 
was distinctly refused, or, at least, that the other party showed by 
his conduct that he was determined not to do what was required” 
Let us see whether these conditions are satisfied here. First, 
what was the proper quarter 9 According to the plaintiff's case, 
as stated in para 2 of his plaint, the proper and actual custodians 
o£ these books were the trustees , and the learned Judge below, for 
reasons which have not been canvassed before us, held that that 
ease was proved. We are o£ the same opinion. But the defend- 
ant is only one of the trustees, and there is the less reason for 
allowing the plaintiff to sue him alone inasmuch as he was not 
present at the meeting of the 10th September, wheie, for the first 
time, we meet with a plain refusal to give inspection. As we 
understand the matter, it is not a case of selecting at will any 
one of joint tort-feasors. The demand for inspection was not made 
in the proper quarter, and the defendant cannot alone be held 
answerable for a resolution of the other trustees at a meeting 
Which he did not attend. 


Then assuming there was a demand made to the defendant at 
the pioper quartei, was there such a refusal or denial by the 
defendant as would justify this suit ? We think not Here we 
must look a little closely at the facts preceding the institution of 
this suit, and must bear in mind the obvious consideration that 
dilatoriness and excuses for inaction are not, at least in India, to 
be regarded as necessarily equivalent to denial of right. The all 
important evidence is, in our opinion, the correspondence Exhibit 
K from 16th August to 11th September 1905. That correspondence 
discloses to us the plaintiff watching for a favourable opportunity 
to launch his suit, and on the 1st September his solicitors declare 
that the plaint is already in draft. It was declared on the 12th 
September, having on the previous day been sent to counsel for 
: settlement. How para 4 of the plaint, which alleges the 
of the right, is significantly reticent as to the date when 
fusal occurred, and it appears that this allegation was already 
to the plaint was put in draft. But the only events on which 
Sal is sought to be grounded are those which occur- t 
September, if we except a certain faint suggestion ^ 
ummmii. * SmI-Li * 
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that events of the 8th to 10 di may also be prayed in aid* It seems 
to us clear that these later events cannot be used to support the case 
against the defendant who was away in Poona when they occurred, 
and who, as already stated, did not attend the trustees^ineeting of 
the 10th* It is true, as the learned Judge says, that the resolution 
of the 10th was a denial of the plaintiffs right, but that was a 
resolution by other trustees, not parties, and the defendant took 
no part in it* Now if we refer to the correspondence, Exhibit K, 
we shall see that it is this resolution of the general body of trustees 
(without; the defendant) which alone is referred to as constituting 
a denial of the plaintiff’s right. That follows from the plaintiffs 
attorneys’ letter of the 11th September where we first meet a plain 
allegation of a refusal, that is, the refusal by the other trustees on 
the 10th. But the latest letter which can be used against the 
defendant, owing to his subsequent absence from Bombay, is that 
from the plaintiff’s attorneys, dated the 8th September, referring to 
the events of the 7th, This letter, however, does not even allege a 
refusal, despite the plaintiff’s then anxiety to make a case ; it 
alleges only €c frivolous objections ” to conceding the demand and 
a pretext ” that a certain necessary key was with the Mehta ; but 
even tho“ pretext ” is not apparently disbelieved, for, the plaintiff 
says that he objects to the key remaining with the Mehta. Even 
as late as the 11th September we find the plaintiff saying, through 
his solicitors, that unless the defendant takes a certain course he 
will conclude that the defendant ec objects to the inspection.” 
We must infer from all this that nothing that happened on the 7 th 
September was understood even by the plaintiff himself to amount 
to a denial or refusal, and m view of the plaintiff’s position, 
to which we have alluded, it is certain that he did not understate 
his own case* If further assurance were needed, it would be found 
in the plaintiff’s own deposition, where he says in examination-in- 
chief ; H I attended on the 7 h September to take inspection and 
copies* Inspection of the Mahajan book was allowed, but as to 
the 'Correspondence file I wa<* told it could not be found 99 ,* and 
he goes on to confirm the facts as stated in his solicitors’ letter of 
the 8th September. It is tiue that, after the lapse of a consi- 
derable interval, which enabled him to reconsider his evidence, 
the plaintiff in cross-examination seized an opportunity to endea- 


479 


1909 . 


JlLHABHAI 

Naesly 

<u. 

Chapsey 

COGYEim* 




m 


THE INDIAN LAW REPORTS. [VOL. XXXIV. 


1909 , 


JETHABHAT 

Naksby 

Chabsey 
Cooybb jr. 


vour to improve his story, but in all the circumstances we can 
attach no importance to this attempt. Thus the occurrences of the 
7th September* which are wholly, or almost wholly* relied on to 
support this suit, fail in their purpose because it is manifest that 
the plaintiff himself never understood them to amount to a denial 
of his right. Eor the events between the 7th September and the 
filing of the suit the defendant was not responsible , they were 
the acts of the other trustees in the defendant’s absence. As to 
Exhibit M, the record of the trustees 5 meeting of the 2nd Sep- 
tember, we read that as a plain indication that defendant made 
no lefusal, but that the plaintiff was actively endeavouring to 
discover or to make an excuse for litigation. 


Again, the right claimed was an unqualified right to hand 
over all the caste books for the years 1903, 1904? and 1905. But 
the plaintiff never became a trustee of the two funds till he 
signed the two trust deeds, exhibits A & B, on the 7th September 
1905, and in any case his claim to inspect earlier documents 
would have been inadmissible. Therefore, though we hold there 
was no denial, it would be difficult to say that a denial of an 
excessive claim would have been unwarrantable. In this context 
it is relevant to observe that, when pressed as to the purposes 
for which he wanted inspection, the plaintiff said . Cf At first I 
merely wanted to look into the minutes of the Sub-Committee. 
That was for no particular purpose. I must look into a thing 
first before I can say why I want to look into it/ 5 We read this 
as meaning that, as the evidence generally suggests, the 
plaintiff’s real object was to make a fishing inquiry in the hope 
of finding some materials wherewith further to embarrass the 
majority of the caste. If that is so, reference may usefully be 
made to the observations of their Lordships of the Judicial 
Committee in the Bcmh of Bombay v. Suleman ® 


There now remains the single point, whether this is a caste 
on and so beyond the jurisdiction of the Court, That, 
must be discussed on the assumption that our foregoing 
are wrong. In our opinion this point also must be 
the defendants favour. As we have tried to show 
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in an earlier part of this judgment, the plaintiff s claim cannot be 
supported by reference to his legal rights as trustee of the two 
funds. If he is to succeed at all, the plaintiff must succeed, as 
indeed he himself puts his case, under the rules of the caste, so 
that the question comes down to this, is the plaintiff by reason 
of his holding a certain caste office, entitled under the caste rules 
to inspection of all caste documents ? It appears to us that that 
is eminently a question for the caste, and not for the Court. 

Upon this subject we must notice that there is visible a grow- 
ing tendency to endeavour to enlarge the jurisdiction of the 
Courts beyond the limits set by existing authorities, but in our 
judgment the tendency ought not to be encouraged. The records 
of our Courts show that a Hindu, whose own preferences or 
inclinations do not commend themselves to his caste, is apt to 
try and use the civil Court as a means whereby his wishes may 
be forced on the majority, and we aro of opinion that this suit 
is an illustration of the practice. Mr. Padshah admitted that 
the authorities of the caste would, as he phrased it, have “ con- 
current jurisdiction ” with the civil Court to determine the 
question now in issue ; and that appears to us to be a dangerous 
admission. For, though the decision^ aie not perhaps altogether 
harmonious, there is no doubt that their general weight favours 
the test which received the high authority of Sargent C. J. in 
Mm an v. Sub a (l ) and was followed by Fairan J. in Lalji SJiamji 
v. Walji Watdltman That test is, “ Would the taking cogniz- 
ance of the matter in dispute be an interference with the 
autonomy of the caste ? ” Now autonomy is rather a large 
word, and, without attempting to define it, we think it must 
mean at least as much as this, that where rights to property are 
not involved all matters of internal management must be left to 
the decision of the caste. This proposition has the support of 
several cases which we do not cite as the proposition itself was 
not challenged before us. No rights to property are involved 
here, yet the Court’s interference Is sought on a question for 
which the rules of the caste make provision. If wo are to take 
the decision out of the hands of the caste, it is difficult to see 
either what would be left of the caste’s autonomy or where the 
p) (1832) 0 Bom, 725. (2) (1S94) 19 Bom. 507. 
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process is to stop ; yet it is on many grounds very undesirable 
that the Courts should assume the jurisdiction, or bo burdened 
with the duty, of deciding the numberless small points of religious 
or social usage and etiquette which form the common subjects 
of difference. In Mur an’ s case the* was a claim to property, viz , 
to the fees appurtenant to a caste office, yet Sir Charles Sargent 
held that, the office being a caste office, the Court was not vested 
with jurisdiction by reason of the annexed fees. That decision 
was, no doubt, under the Regulation of 1827 which does not 
govern suits on the Original Side of this Court, but it has not 
been argued that the practice on the Original Side under section 9 
of the Civil Procedure Code of 1908 differs from the course pre- 
scribed by the Regulation, and we can see no reason whatever why 
the rules as to the admissibility of caste suits should be one 
thing for the muffassal and another thing for the presidency 
town. The plaintiff relies on Farian J.’s decision in led ji’s ease, 
which was a case among members of the caste now before us, 
but, if the facts there be examined, we do not think that the 
decision assists the plaintiff. Upon reading the whole judgment 
attentively, we think that Far ran, J, felt that he was going as 
near the limit of interference as was possible but it is not 
necessary for us to consider the correctness of his decision as we 
find that it is easily distinguishable from the present case. For, 
in lalji’s case a question of property was involved, ms., the right 
to the use of the caste oart, and the learned Judge was satisfied 
that his deeree would give effect to the wishes of the majority. 
Those, as we read the report, were the principal : at tones decidendi, 
and both of them are absent heie. Here, as the learned Judgo 
below points out, the suit is not in form a suit against the caste, 
but even in form it is a suit to enforce a caste privilege and for 
that redress the proper tribunal to approach is the caste whoso 


rule is said to have been infringed, and not the civil Court. The 
j | real character of the suit, however, is we think, a claim against 
1 1 the, present constituted authorities of the caste ; substantially it 
|MM|0 to obtain from the Court an order, which the plaintiff 
iillllfliff! caste would never make, as to a matter concerning the 
(j ihll|wl^rangement of Hie caste affairs, and this explains why 
the claim was brought before the Court and not before the caste, 
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though the caste admittedly had jurisdiction to decide it. The 
question in dispute is in reality a question between the caste and 
a section, apparently a small section, of the caste led by the 
plaintiff, and as such it is outside the Courts jurisdiction in 
accordance with the decision in Nemchancl v. Sava%chcmd^ which 
was approved by Sargent, 0. J., in Met/m Jethalal v. Jamiairam 
Zaluthai®. Nemchand’s case was decided by a Full Bench con- 
sisting of Sir Richard Couch, C. J., and four other Judges. The 
plaintiffs, who represented one of the factions into which the 
caste was split, claimed a declaration that they were the proper 
recipients of half the compensation which had been allowed by 
the Collector for certain shops belonging to the caste. It will be 
seen, therefore, that there was a distinct and specific claim to 
property; yet the Full Bench held that the Courts had no 
jurisdiction. In our opinion the plaintiffs there had a stronger 
case than has the plaintiff before us and if this appeal has to be 
decided on a comparison of the authority of the two cases, Lalji 
Shamji v. Walji Wardhman^ and NemcJicmd v. Savaichand 
there can be no question that the authority of the latter must 
prevail. For, though it is competent to us not to follow the 
ruling of a single judge, we are concluded by a decision of the 
Full Bench whether we agree with it or not. But in fact for the 
reasons given we do entirely agree with the decision in Nemchand 
v. Savaichand^ which so far as we are aw r are has been the law 
of this Presidency since 1866 : compare Qtrdhar v. Kalya W and 
the already cited case of Metha Jethalal v. Jamiaham L^hibhaz^ ; 
and in our opinion the decision in Laljtfs case cannot be legarded 
as authority for extending the jurisdiction of the Court beyond 
the point at which it is left by the earlier cases. 


19G9. 


Jethabiui 

Naesby 

V, 

Chapsey 

COQYEftn, 


Finally, as to section 151, Civil Procedure Code, that has no 
bearing on the present discussion for, when according to well 
established principles certain questions have been removed from 
the jurisdiction of the Court, we do not think they can be brought 
within the jurisdiction on the plea that the Court has inherent 


(1) (1880) 5 Bom. at p. 84 F 1ST. (3) (1801) 19 Bom 507 

{%) (1887) 12 Bom. 225. 00 (1830) 5 Bom p 8*. 

(5) (1887) 12 Bom. 225 
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jurisdiction to do what justice requires for the parties before it. 
That plea cannot he urged in order to extend the jurisdiction of 
the Oourt ; but to meet the objection often raised that in matters 
within the jurisdiction the Court can only exercise such powers 
as are expressly given by the legislature and no others. 

On the foregoing grounds, then, and with very sincere respect 
for the learned trying Judge and his exhaustive treatment of the 
suit as it was presented to him.; we have felt compelled to adopt 
a different view as to the lights of the parties in this case. 

We reverse the decree under appeal* and order that the suit 
be dismissed with costs throughout. 

Decree reversed. 

Attorneys for the appellant: Messrs# W ctdict, Gaudliy fy Go. 

Attorneys for the respondent: Messrs. MaUiblm , Jamietram 

cmd Madcm* 

II MCI. K. 


ORIGINAL CIVIL. 


Before Mr. Justice Macleod . 

A. HAJI ISMAIL & Co , Plaintuts, v. BABIABAI asp axothbe, 

DeEEXDANES,^ 


Brattice— Dissolution of partnership-— Assets in hands of receiver* 
* Charging order— Solicitors* hen for costs . 


The mlo at common law that a solicitor is entitled to a lien for his costs on 
property recovered or preserved by his exertions has always been followed by 
this Court ; and, where there aie assets of a partnership in the hands of a 
receiver appointed in a partnership suit, the solicitors engaged in that smt are 
entitled to ask for a charge on those assets in priority to the creditors of the 
partnership. 

Mfdd v. Thorne (i), followed. 

a plaintiff has obtained a decree against a partnership firm, the 
** W ^ 1C ^ ale hands of a receiver appointed in a previous 




i it') 


* Original bufc Ho. 628 of 1907. 
tO (1902) 2 Ch. 341. 
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parineiship suife, bis pxopor course is not to ksue execution against ibcse assets, 
but to ask tbe Court foi a charging ordei, and to imdei take to deal with the 
charge according to the order of the Court. 

Keioney v, Aibrlll (0, followed. 

Proceedings iii chambers on a garnishee notice. The facts 
appear sufficiently from the judgment. 

Captain, of Messrs. Captain and Vaich/a , for the plaintiffs. 

ThaJcoulas J. Gandhi for first defendant. 

Macleod, J. — The two defendants in this suit were partners 
and in a suit No. 96 of 1907 filed by the first defendant against 
the second defendant for dissolution of partnership, a receiver 
was appointed to get in the assets. The receiver has now in his 
hands a sum of about Rs. 1,698 as assets and it is not considered 
likely that he will recover anything more. 

The plaintiffs in this suit having obtained a decree against the 
defendants were granted leave to issue execution against the 
assets of the partnership in the hands of the receiver and a prohi- 
bitory order was issued on the 19th June 1908. They have now 
taken out a garnishee notice against the receiver to pay to the 
plaintiffs the money in his hands. I am told that no other claims 
have been made against these assets but a question arises whether 
they are not subject to the lien of the solicitors in the partnership 
suit for their costs. 

The rule at common law that a solicitor is entitled to a lien for 
his costs on property recovered or preserved by his exertions has 
always been followed by this Court and the case of lliddv* 
Thome ® is a direct authority for holding that where there are 
assets of a partnership in the hands of a receiver appointed in a 
partnership suit, the solicitors engaged in that suit are entitled 
to ask for a charge on those assets in priority to the creditors of 
the partnership. 

Apart from that the procedure adopted by the plaintiffs in this 
suit is, in my opinion, wrong. They should not have issued 
execution against the assets in the hands of the receiver. The 
proper course was to ask the Court for a charging order in the 

a) (1836) 34 Ok. D* 345. ( 2 ) (1902) 2 Ob. 344, 
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form granted by Kay, J. 3 ia Kewney v. Aitrill «. The assets of the 
partnership can then he dealt with by the Court by giving 
directions to the receiver and it is desirable that this procedure 
should be followed in future. 

I discharge the prohibitory'ordcr and garnishee notice and give 
the plaintiffs a charge on the moneys which are in the hands of or 
which may be taken possession of by the receiver and they must 
undertake to deal with the charge according to the order of the 
Court. The charge will be for the judgment debt and costs and 
interest and the costs of this order. The lien of the solicitors for 
their costs in the partnership suit will take priority over this 
charging order. 

K. MCI. K, 


Of (1S86) 34 Ch. D. 315. 
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Before Mr. Justice MacLeod. 

In tee matter oe Land Acquisition Act. In the matter or GOVERN" 
MENT and SUKHANAND GURUMUKHRAI and another.* 

Land Acquisition Act Cl of 180dJ— Compensation— Valuation of residential 
property — Elements to he considered — Evidence lefoie Acquisition Officer — 
Practice. 

The income of a property whether actual 01 imaginary is no doubt one of 
the recognised stating points for a valuation, hut it is a mistake to think that 
it is the only element to be taken into consideration. 

In the case of residential piopeity to endeavour to anive at the market value 
solely on the basis of an hypothetical rent may work grave injustice to the owner. 
There are commodities which may possess a value m the market not for the re- 
turn they give on capital invested but for the advantages and enjoyment which 
; Wue from their possession. Residential property-in the sense of property 
• t^fch a purchaser wishes to acquire for his own residence— is such a commodity. 

, The first question to determine is whether there is a demand, and if there is a 
ifffgl f|| » fte most important element for consideration. 
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It is the duty of legal praotitioneis attending before the Acquisition Officer 
to assist him in arriving at a valuation by putting before him all the information 
and materials at their disposal. 

Reference under s. 18 of the Land Acquisition Act. 

The facts appear sufficiently from the judgment of the Court. 
Hobertmi with Jardine for the claimants. 

Weldon ( Strongman , Advocate-General, with him) for Govern- 
ment. 

MACLEOD, J. — This is a reference by the Special Acquisition 
Officer under s. 18 of the Land Acquisition Act relating to a piece 
of land measuring 3,009 square yards with a bungalow erected 
thereon situated on the Matunga Road which runs between 
Matunga station on the G. I. P. Railway Company’s line and 
Mahim station on the B. B. & C. I. Railway Company’s line. 
The property was notified by Government for the purpose of 
being handed over to the G. I. P. Railway Company which re- 
quired additional land for traffic sidings and waggon sheds. A 
considerable area of the surrounding land has already been the 
subject matter of previous references before me. The claimant 
purchased the land in reference about 1901 at the rate of Rs. 2 per 
square yard, and after filling it in all over to the extent of about 
2 feet built a substantial upper storied bungalow with out-houses. 
The whole was surrounded with a low wall surmounted by a 
wooden fence. The compound has been laid out as a garden. 
This neighbourh ood after the plague broke out in Bombay to- 
wards the end of 1896 was the first resorted to by persons who 
wished on that account to live outside the city. A considerable 
quantity of land changed hands and houses began to bo built, but 
further development was checked when it was ascertained that 
the Bombay Improvement Trust had notified for acquisition all 
the land between the two Railways from Dadar to Matunga, so 
far back as 1898 or 1899. That notice was cancelled about the 
year J905 and a fresh notice was issued by Government for 
acquisition for the Raliway Company on the 22nd February 1906. 
The demand, however, for suburban residences continued un- 
> abated, though it could only be satisfied by erecting houses in 
s Salsette. 

i 
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In the 
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Land 

Acquisition 

Act. 
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MATTER OF 

Government 

AND 

SUKHANAND. 


Mr. Mmphy, tlie Special Acquisition Officer* has valued the 
property on the basis of an hypothetical rent* to the exclusion of 
all other methods. The claimant after the bungalow had been 
completed, had occupied the upper floor himself and had 
occasionally let out the ground floor and parts of the out-houses, 
so there was no possibility of arriving at the letting value of the 
whole except by guess-work. Mr. Chambers* for Government, 
estimated that a fair rent would be Rs. 100 per mensem. 
Mr. Murphy based his award on a rental of Es. 120. In his 
decision he has complained of the attitude adopted by the 
claimants legal advisers. The first valuation they brought in 
was one by Mr. Bryant based on his estimate of the then value 
of the land plus the value of the buildings. The Company’s 
solicitor contended that this valuation was on a wrong basis* the 
correct basis being the rental value. Mr. Murphy adopting this 
contention summarily rejected the claimant’s valuation* and 
apparently expected him to immediately produce a valuation on 
a rental basis. At a later stage of the proceedings after the 
Railway Company had opened their case the claimant was 
allowed as a matter of grace to bring in a valuation also based 
on an hypothetical rent. Before me both parties have argued 
the case on the same basis. 


Now the income of a property whether actual or imaginary is 
no doubt one of the recognized starting points for a valuation. 
The mistake everyone has made in this case lies in thinking that 
that is the only element to be taken into consideration. In the 
case of residential property to endeavour to arrive at the market 
value solely on the basis of an hypothetical rent may work grave 
injustice to the owner. There are commodities which may possess 
a value in the market not for the return they give on capital 
invested but for the advantages and enjoyment which accrue 
from their possession. Eesidential property is such a commodity* 
i k ere > by residential property I mean property which a 
baser wishes to acquire for his own residence. The first 
1 to determine is whether there is a demand* and if there 
ad the original cost is the most important element for 
' j*i ; Amin who buys land and builds thereon* does 
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Ms outlay but it does not follow that he never does, for if there 
is a demand for residences in a particular locality and the supply 
is limited a purchaser will consider not only' the procurable rent 
of houses in the market but the cost to himself of building a 
new one. 

Now I am satisfied that in February 1908 there was a demand 
for residential property in this locality, that the supply was 
extremely limited, and that persons of means residing in the 
native town were anxious to obtain accommodation outside the 
town during the plague season ; further, that the situation of the 
claimants property was eminently favourable and that his 
expenditure on land and building was absolutely normal, 

Mr. Chambers, the expert witness for Government, admitted 
that there was nothing extravagant about the building and that 
the property could be valued as a residence without fixing on 
an imaginary rental Unfortunately Mr, Murphy's award 
precluded him from forming an unbiased opinion of the value 
of the property on this basis. The claimant proved that the 
cost to him had been about Rs. 26,000 but beyond that, he 
had laid out the compound, planted trees, and brought into 
existence, as is evident from the photographs put in, an emin- 
ently desirable residence available for sale as a going concern. It 
is not unreasonable for the Court to assume that a purchaser 
wishing to acquire such a residence in this neighbourhood would 
realise he could not build at any less cost, in addition he would 
have to incur considerable trouble and wait for a considerable 
time before he could enter into residence. If any authority were 
required for valuing on the basis of cost it can be found in 
the case of Government v. Dayal Mulji where the Court went 
further than I am prepared to go, by awarding the claimant in 
addition io the estimated cost of his incomplete building, the 
present value of his land instead of the original cost* There is no 
reason why this method should be absolutely barred and the 
owner compensated on the basis of an imaginary rental merely 
because he happens to have completed his building before the 
notification, Taking into account the demand for residential 

(1) (1906) 9 Bo m It* K* 99. 
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1909. property in this locality, the cost of the property to the owner, 
Ik the its favourable situation and the fact that it possesses absolutely 
MA lakd° B normal features, I consider its market value on the 22nd 
Acwisitiqk September 1906 was Rs. 25,000. The claimants’ valuation on 

— the basis of a rental of Rs. 185 all the year round cannot be 
1st the t 

maiteh of considered a reasonable one* If I am to consider an imaginary 
Government rent j <j 0 no t think any one would pay more than Rs. 140 at the 
Shkhakakd. outside. The claimant moreover has attempted to increase his 
valuation by setting up a scheme for separating 816 square yards 
from the south end of the compound which he alleges would 
have a value of its own without interfering with the value of the 
bungalow. No doubt he did ask his engineer before the 22nd 
February 1906 to prepare plans for a chawl on the south and 
west boundaries of his property, but I do not feel confident that 
he ever meant to carry this into execution. A chawl accom- 
modating 80 or 100 people would certainly have prevented the 

bungalow from being considered a desirable residence. 


Apart from that I am entirely against taking such schemes 
into consideration. There is no objection to giving surplus land 
a valuation, but it must really be surplus land. In this ease the 
claimant has walled in and laid out the whole of the land which 
he clearly bought for the purpose of building a bungalow on it. 
Supposing I valued 816 square yards proposed to be cut off, at 
Rs. 8 per square yard, I should certainly consider that the value 
of the bungalow as a residence would be depreciated to a far 
greater extent. I regret that there should have been any 
friction between the Special Acquisition Officer and the 
claimant’s solicitor. I am sure the latter intended no disrespect 
to an officer who was carrying out with great consideration and 
ability the work entrusted to him by Government. Unfortu- 
nately, having fixed in his mind that the only way to value the 
property was on the basis of an imaginary rent, he seems to 
«J(pV6 considered himself precluded from accepting any informa- 
' 1 i®<> r i sla ggest io ns which were not directly pertinent to such a 
On the other hand it is not desirable that legal practition- 
> before an Acquisition Officer should make reference 
case is taken to Court. It is their 
dvingat a valuation by putting 
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before him all the information and materials at their disposal. 
At the same time I deprecate any tendency to treat all such 
information produced by a claimant with suspicion, and to throw 
out everything which is not proved according to the rules of 
evidence which prevail in a Court of J ustice, thus necessitating 
a claimant incurring heavy costs and extending the time occupied 
by the inquiry to an inordinate length The Acquisition Officer 
is in a position to make any inquiry that he may think may help 
him in making his award but he can hardly expect each individual 
claimant to produce substantial proof to support his case in 
respect of details which in the opinion of the officer should be 
taken into account in making his award. 

The claimant has been awarded Us. 20,205*20. That must be 
increased by Rs. 4,794*80 to which must be added 15 per cent 
and interest on the whole at 6 per cent since Government took 
possession. The claimant must also be paid the costs of this 
reference. 

Attorney for Government : JE . F, Nicholson, Government 
Solicitor. 

Attorneys for the claimant : Messrs. B%chiell i Merwanji anil 
Homer . 

K. Mcb K, 


ORIGINAL CIVIL. 


4 Before Mr . Justice Macleoch 

WALBAX, Plaintiff, v HEERBAI and othees, Defendants.* 
Hindu 1 <mo — A d op tion — Mother's sister's son also father's brothers son. 

The adoption of a mother’s sister’s son is invalid, even though he may also 
happen to be father’s brother’s son. 

The prohibition against the adoption of a sister’s son, a daughter’s son and 
** a mother’s sister’s son is general, and not confined solely to persons who ate 

* neither Sapmdas nor Sagotras. 

Mamchandra v. Gfojpal( l \ followed. 

* J, * Original Suit No. 214 of 1908 

if ! | (1) (1908) 32 Bom 619, 
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Administration suit. 


One Ramji G-ovindji died in February 1908, leaving him sur- 
\iv ing two widows, Heerbai and Walbai, and a step-mother Bhag- 
bai. This suit was originally filed by Walbai the junior widow 
against Heerbai and Bhagbai, but at a later date Jadhowji, who 
was alleged to have been adopted by Heerbai since the filing of 
the suit, and Velbai, the daughter of Bhagbai, were added as 3rd 
and 4th defendants respectively. Jadhowji in addition to being 
the son of Ramji’s father’s brother was also the son of Ramji’s 
mother’s sister, the double relationship arising from the fact 
that two brothers married two sisters. The relationship of the 
parties is more fully shown by the following genealogical tree ■— 


Blixvji Pan j oo ~ M 


Jadhowji 
(3rd deffc ) 

(adopted by Eeeibai) 


Panjoo 


l i 

J = C i vindji Panjoo = Bhagbai 
I 1 (2nd deft ) 

I Velbai 

Heeibai = Ramji = Walbai (4th deft,} 
(1st deft,) (plff.) 


A receiver was appointed on the application of tho plaintiff. 

Various issues were raised between the parties as to the pro- 
perty in certain ornaments and as to the effect of a consent 
decree in a former suit filed by Bhagbai against Ramji for main- 
tenance ; but the most important point at issue and the chief point 
to which the legal arguments were directed, was the validity of 
the above-mentioned adoption. 






ovrangman, Advocate-General, with Inveraritg, 

Lowndes for the plaintiff: — 

The adoption is invalid. See Stokes on Hindu Law at page! 
61 and 571. The point was'decided once and for all in Magmr, 
iff*# v ' BAqfwm Singh®. And further discussion is in fact nov 
purely academic. See Sarkar’s Hindu Law at page 150. 

?$$*$** Betahoad for the 1st defendant •— 

^mistake to lay down that the possibility of lawful 

m is the test. See Mandlik’s 

W (1898) 21 All. 412. 


mi 

ill 


i&f $ % L ? ft 1 PffES 
u $ Lk * l 1 1 1 7 i 
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Hindu Law ai page 479. The proper construction of the text of 
Sakala is to read it as directing the adoption in the first place of 
a Sapinda or a Sagotra, and in the second place,, failing a Sapinda 
or Sagotra, of any stranger except a sister’s son, etc. Id the 
present case, J adhowji was adopted in accordance with the direc- 
tions of the first part of the text. The second part has no 
application at all. 

Davar with Jhmah appeared for the 2nd and 4th defendants. 

Bhmdarlar with Descn for the 3rd defendants supported the 
adoption. 

Stmngman in reply :~— 

The text does not warrant such a construction. There are no 
full stops. The exceptions named in the last line refer to the 
whole text. See Bamchandrcb v. Copal®, 

Maoleod, J.— One Ramji Govindji died in February 1908 
leaving two widows Heerbai and Walbai, his step-mother 
JBhagbai, and her daughter Velbai him surviving. In March 
1908 Walbai the junior widow, filed this suit for the administra- 
tion of the estate of Ramji, making Heerbai and Bhagbai 
defendants. After the suit was filed, Heerbai purported to 
adopt one Jadhowji the son of Ramji’s father’s brother and 
mother’s sister. Jadhowji and subsequently Velbai were added as 
party defendants to this suit. Bhagbai and Velbai thereafter filed 
suit 602 of 1899 against Ramji claiming maintenance and other 
relief. By a consent decree of the appellate Court in that suit, 
a house in Essaji Street was settled on Bhagbai for life in 
lieu of maintenance and Ramji was directed to set aside a proper 
sum for the marriage expenses of Velbai. No provision was 
made for the maintenance of Velbai should her mother die 
before she was married. Bhagbai was made a party to this suit 
merely because as the plaintiff alleged she had a life interest 
in a portion of Ram j Vs estate ; but besides joining with the 
plaintiff in contesting the validity of the adoption of Jadhowji, 
she has seized the opportunity of making several claims against 
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19C& Ramji’s estate on behalf of herself and Velbai, which must be dis- 
"waxbai posed of before I deal with the validity of the adoption and the 

& 2 MBAI. further questions in dispute between the plaintiff and defendants 

1 and 8. In the first place Bhagbai asked the Court to construe 
the consent decree in suit 602 ox 1899 for the purpose of ascertain- 
ing what interest she took in the house in Essaji Street. I do 
not think it is open to argument that she took anything more 
than a life interest in that house, which, on her death, will revert 
to Ramji's heirs* Then it was contended that Velbai’s mainten- 
ance should be provided for ; on the other hand the plaintiff 
and defendants 1 and 3 argue that as Velbai prayed for 
maintenance in suit 602 of 1899 and no provision was made for 
it in the consent decree her claim must be considered asjrefused. 
It seems more probable that the question of Velbai's maintenance 
was overlooked when the consent} decree was passed. However 
it was no doubt intended that Bhagbai should maintain Velbai 
and if Bhagbai dies before Velbai is married, she will have to 
be maintained some how out of the family propeity. There is 
no necessity now to decide how her maintenance should be 
provided for under circumstances which may never come into 
existence. The question as to what is a proper sum to be set 
aside for the marriage expenses of Velbai and whether the sum 
of Rs. 3,247 is not sufficient for this purpose, must be decided 
by the Commissioner 

* 1 now come to the claims of Bhagbai against the estate of 

Ramji for certain ornaments belonging to herself and Velbai, 
which, she says, she deposited with Ramji a few months before 
his death. 

[After discussing the evidence his Lordship proceeded as 
follows : — ] 

||| ) i j I am satisfied that Bhagbai has not proved by direct evidence 

BA , the deposit of ornaments with Ramji and that she has not proved 

■| III ||| | t|at any of the ornaments taken possession of by the Receiver 
\ *1 ■ ;$|:cepfc the broken gold necklace belong to her or Velbai. * 

I 1 B, remains for me to come to a finding on the 6th issue 
adoption of the third defendant is invalid on the 
llb&ihe is son qf Ramfif s mother's sister. 
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It was held by the Privy Council in B ha gw cm Swigh v* B ha gw an 
Singh®* that the text of Sakala cited by the authors of the 
Dattaka Mimansa and Dattaka Ghandrika on the question who 
can be adopted is authoritative in all parts of India. That text 
is as follows, according to the literal translation given to the 
Court during the argument : — 

f< A son of a Sapinda 01 also ne\t a Sagotra 

A sonless twice born should adopt 

In default of sou of Sagotxa should adopt Agotia 

A daughter’s son, sister’s son and mother’s sisfcei’s son excepting ” 

But defendants 1 and 3 argue that the verse should be divided 
into two parts, that the first permits the adoption of all Sapindas 
and those of the same Gotra as the adoptive father without any 
restriction, and that the second confines the prohibition against 
the sister’s sons, daughter’s sons and mother’s sisters sons to 
persons who are neither Sapindas nor Sagotras , that therefore as 
the third defendant is the father’s brother’s son of Ram ji, the fact 
that he is also the mother’s sister’s son is immaterial. 

I should not have been inclined myself to adopt this construc- 
tion, The double upright strokes appearing at the end of the 
alternate lines of the text in Ghose’s work on Hindu Law page 
651 relied on by the 1st defendant as representing full stops, 
do not appear in the original. 

The prohibition seems to me therefore to be general, but many 
event I am precluded iron holding otherwise by a decision of 
this Court in Ramchanch a Krishna v. Qopal Bliondo where 
Ohaubal J. at page 632 construes the text* as follows 

n In the order of selection for adoption the first choice is directed in 
favour of a Sapinda, failing him a Sagotra, and m default of these a stranger, 
excepting always the specific instances mentioned, viz., a daughter’s son, a 
sister’s son, and the mother’s sister’s son.” 

I find therefore that the adoption of the third defendant is 
invalid. There must be a reference to the Commissioner to as- 
certain : — 

5 (1) What was the property left by Ramji Govindji ? 

v (2) What were his debts 
a) (1898) 21 All. 412 


(2) (19QS) 32 Bom. 619. 
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(3) Whether the sum of Rs. 3,247 is sufficient for the betrothal 
Wamai and marriage expenses of Yelbai, and if not, what further sum 
Heebbai. should be allowed ? 

(4) Which of the ornaments taken possession of by tho 
Receiver belong to Heerbai, Walbai and Rain j Vs estate 
respectively ? 

Attorneys for plaintiff : Messrs. Captain and Vaidy a. 

r Attorneys for defendants 1 and 3 : Messrs. Bhaishanhtr, 
Kanga ancl GirdJtarlal, 

Attorneys for defendants 2 and 4 : Messrs. Thihirdas & Co. 


K. Mol, K. 
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1900 . 

September 23 . 


Bejcre Sir Basil Scotty Iff,, Chief Justice 9 and Mr. Justice Batchelor \ 

Sir CUEEIMBHOY IBRAHIM and othebs, Plaintiffs, v. The MUNICI- 
PAL COMMISSIONER fob the CITY or BOMBAY and ot he bs. 
Defendants.* 

City of Bombay Municipal Act {Bom. Act III of 1888), section 251-A, 
clause (o) Building “ Directly over or directly under ’’-Constmction. 
Thewordu‘<airect]y over or directly under ” in section 251-A, clause (a), 0 £ 
the City of Bombay Municipal Act (Bom. Act III of 1888) should be under- 
stood in the restricted sense of immediately over or immediately under, so that 
m effect under this section a water-closet may be built so as to be vertically 
over or under any part of a building provided that a bath-room intervenes. 

. ** is not suggested that a word bears any technical sense in the context 

m which it occurs, the construction must proceed upon the general rule that 

statutes are presumed to use words in their popular sense. 

Tfiis matter eame before the Court as a special case stated 

.under section 527 of the Code of Civil Procedure (Act XIV 
of 1882). 

ji&t ffe Pontiffs were lessees of a plot of land in Wodehouse Road, 
bein ° desirous ot building thereon, gave notice of 


... < o ~ ^ AJ.UVALO V/J- 

eir intention to the defendants in pursuance of the provisions 

. 709 of lsoo. 
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of section 337 (1) of the City of Bombay Municipal Act (Bom. 1909 - 

Act III of 1888). The plans, however, were not approved by Sib. 

the Executive Engineer on the ground, inter alia , that they Ci r 
contravened the provisions of section 251 -A (a) of the said Act, munkotai, 

in that they contemplated the construction of certain water’ Commis- 

closets in such a position as to be directly over or directly under 
a part of the building other than another privy or water-closet 
or bathing-place, bath-room or terrace. 

To meet this objection fresh plans were prepared and submit- 
ted, according to which the water-closets were still vertically 
in a line with residential parts of the building, but a bath-room, 
or part of a bath-room, now intervened to prevent them being 
immediately over or immediately under such parts. 

These plans, however, were also disapproved on the same 
grounds as before, the defendants maintaining that the words 
“ directly over or directly underpin the clause in question 
meant “ in a direct line with, vertically above or below.” The 
plaintiffs on the other hand contended that the words meant 
“ not only in a direct line with, vertically above or below, but 
also in contact with or directly adjacent to.” 

As the parties were unable to come to a satisfactory conclu- 
sion on the point, they agreed to state a case for the opinion of 
the High Court, and accordingly after setting out their respec- 
tive contentions, submitted the following questions 

(a) What is the proper construction of section 251- A (a) of the City of 
Bombay Municipal Act (Bom. Act III of 1888) ? 

(5) Are the plaintiffs entitled, having regard to the provisions of the said 
seotion, to erect water-closets in their said building in accordance with the 
plan in the 5bh paragraph hereof referred to p 

Jar dine with Shortt for the plaintiffs. 

Robertson with Strangman, Advocate-General, for the defend- 
ants. 

Batchelor, J. — This is a case stated for the opinion of the 
Court under Order XXXVI of the Civil Procedure Code, 1908. 

The plaintiffs are the lessees of a piece of land situate at Wode- i 

house Bridge Road, and the defendants are the Municipal . , 
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Commissioner for the City of Bombay and the Municipal Coi- 
poration of the City. 

The plaintiffs, being minded to build residential chambers on 
their land, notified the defendants of their intention and submit- 
ted for approval the requisite plans and specifications. Objection 
was taken by the Municipality that the construction of some of 
the wafer-closets violated the provisions of clause (a) of section 
251-A of the City of Bombay Municipal Act, 1888, as amended 
by Act V of 1905. That clause runs as follows : — 


ilL 5 * 


No peison shall build a piivy or water-closet m such a position or manner 
as to be directly over or dnectly undei any 100m or pait of a building other 
than another pi ivy or watei -closet oi a bathing-place, hath-ioom or teirace. 

In order to meet this objection the plaintiffs made certain 
alterations in their plans, which, they submitted, were now 
outside the prohibition contained in the clause, but the defend- 
ants maintained their original objection. The question before 
us is whether that objection is good in law, and the answer turns 
on the meaning to be given to the word “ directly ” in the clause. 
The plaintiffs contend that the words “ directly over or directly 
under ” mean not only vertically over or under, but also imme- 
diately over or under, so that in effect a water-closet may ho built 
so as to be vertically over or under any part of a building 
provided that a bath-room intervenes. The defendants, on 
the other hand, put a wider construction on the clause and 
submit that the words “ directly over or directly under ” 
mean “ in a direct line vertically at any height above or any 
depth below.” 

The form of the special case, at it is drawn, does not quite 
correctly follow the requirements of the Order, but any technical 
difficulty which might have arisen from this circumstance has 
been removed by the parties who, through their respective 
1, have assured us that neither side has any desire to appeal 
our finding, and that the difference between them will 
settled by the expression of our opinion as to the 
the clause. That being so, we proceed to state the 
opinion to which the arguments on either side 




I 
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the clause. In e”pknati*° rf7v‘ *° ^ Pt °™ tas ° £ 

that the ground floor of the buildtag ST be f°“’f b ‘ SteW 

t r “ = '“ = 

diately over the restaurant. When'oCeoKo' ^V," 0 ' Imme ' 
Municipality, under the clause *te d f ’ "» 
the position of the water-closet *« *„ l • ?/ . 4 ff 80 altered 

the bath-room whiTh ® 1* oyer 

floors of the w?o diately over th.e restaurant. The 

floors ox the bath-room and of the water-closet are built J- 
vxous material so that there are n* f , f< 3 huilt of imper- 

betweenthe water-closet and tb 7 pervious floors 
however, contend tS L wa^-e wTht ** Eobert »”“> 
regarded ae being T*“ “ 

less so because as he puts it a ™ n ani an< ^ noi ^ ie 

intervenes between the ™ lclo,7 7T 7 balh - I °“‘ 
we think that this ^ 

effec < t°' lb f 1,6 CK<>S Wbere “ struclnral alteration is so Sight "hr 
eiieet as to amount tn hm 1 p*«a, . n u siigntj m 

in the bath-room It fnlWc ^ a ^ 0Ur recesB 

waters, oset dl “ f 1 ™- “'.refore, tlmt the portion of the 

25I-A (a) if the plaintiffs’ view T to the rnTtoorf IT® 

- to prevail. In „u r opinion „ ought to prey J“ ths d “» 

^tir^ 

alternatives, and seeing that a familiar- word lay apt tor 
pose of expressing either alternative U 1 7 P f the pur ‘ 
both these words were avoided nn d +j, ’ “ y be re S retted that 
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was employed. Had the meaning intended been as the plaintiffs 
suggest, one would have expected “ immediately ” , had the mean- 
ing been as the defendants suggest, one would have expected 
“ vertically But the choice has fallen upon “ directly ” and we 
must construe it as best we can It seems to us that full force is 
given to the word if we read it as the equivalent of “im- 
mediately” which is in accordance with popular modern usage, 
whereas the more extensive connotation required for the defend- 
ant’s case would have invited a more precise word and some 
amplification of the phrase. It is not suggested that the word 
bears any technical sense in the context in which it occurs, and, 
therefore, the construction must proceed upon the general rule 
that statutes are presumed to use words in their popular sense, 
“uti loquitur lulgus,” as was said by Hr. Lushing ton in The 
Fuuliei W. Now whatever may be the interpretation favoured 



by etymological propriety, we think that current popular usage 
is against the defendants. If two visitors to a hotel bargained 
that their rooms should be the one clirectly over the other, they 
would hardly be satisfied with rooms which, though in the same 
vertical line, were three or four storeys apart. In time also 
as well as in space, it is clear that “directly,” uti loquitur vulgm, 
lias parted with its original signification • we say that we are 
coming “directly” without reference to the line of our approach 
and meaning no more than at once or forthwith. It is true, 
the original precision is retained in scientific or mathematical 
usage, but with that we are not concerned • the point is that in 
popular speech this etymological accuracy has been so far lost 
that we do not think it can be read into “ directly ” where the 
word can receive ample interpretation otherwise Further sup- 
port for this view may he found by considering the language of 
the clause without the word “ directly ” ; for, that should sug- 
gest the particular lacuna which .the insertion of the word was 
tended to supply. If the clause had read “no person shall 
water-closet in such a position or manner as to be over 
any room or part of a building other than another 
It or a bathing-place,” then a bathing-place at the 

»|f $ 

} ififiH jf.) 34 L. J. P. M. & A. 26, 27. 
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• ..« ° eshemifcy °£ the first floor might conceivably have 

floor ^ ater " e J oset at tIle astern extremity of the second 
floor for the water-closet would have been, an a sense over 

word - !hrectlv ' e '- \ appearS t0 US thafc tbe a ' ddition of the 
prevent such Zn SU ® Clently accounted for by an intention to 

as in ascribing to^lT? 1 ^ ^ th ° C ° ntexfc doos not Mirant 
g to the draftsman any wider intention. 

As to the argument which was sought to be based on subsf™ 

r* tte puM “ 

xposea to a two-fold answer * first fW , , 

oiven i Jf Cj h t ’ lf effect were to be 

b iven to tne defendant s contention fho n 

p^“^r d c o11 . r “ -risr^ 

entertained no m “‘ >» P»»med to have 

so 6Uch in thi, case, for, had he done 

section 246 A of^t! ® X ® r “f ed hls wide powers of prohibition under 

SmanfcsHy^nhtftl T“ rf Mm, elf to a technical 

y oubtful objection under section 25! -A (a). 

: lm tie *■ «- ‘wo 

of rattan Tsia'^T^ ° TOr ° r aireCtly md “ ” “ cI "» («) 

There will be a decree accordingly. 

Attorneys for plaintiffs: Messrs. Thalurdas § Co. 

Attorneys for defendant, , Mem-,. 0, eayW, ft*,, j ^ 
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APPELLATE CIVIL. 


Before Mr. Justice Cliandavarfcar and Mr , Justice Keaton* 


1910, PIRAJI bin LAXMAN MALI (original Plaintiep), Appellant, v< GANA- 
March 1. PATI bin RAM JI MALI (original Dependant), Respondent.* 


j Defckhan Agriculturists* Relief Act (XVII of 1879), section 12 — Compromise 
of the case — Gourds duty to record the compromise and pass decree in Us 
terms —Pleader's compromising without authority from his client^Client to 
apply to cancel the compromise . 


TLgio is nothing in the provisions of section 12 or in any other section of the 
Dehkhan Agricnltmists* Relief Act 1 879, which expressly deprives the parties 
to a suit of the power of entering into a compromise and having that compro- 
mise recorded under section 375 of the Civil Proceduie Code of 1882 which is 
the same as Order XXIII, rule 3 of the Code of 1908. 


A compromise means the settlement of a disputed claim. 

Wheie a party complains that a compromise effected in his name by his 
pleader was unauthorized, he must move the Couit to cancel all that has been 
done and to revive the suit. 

Basangowda v. ChurchigirigowdaQ ■), followed. 





Apical from the decision of Ruttonji Maneherji, First Class 
Subordinate Judge at Poona. 

Suit for accounts and redemption. 

The property in dispute was mortgaged by plaintiff's father 
to defendant for Rs. 8,500 on the 15th August 1893, It was 
again mortgaged on the 31st January 189G for Rs. 2,500 ; and for 
Rs. 1,500 on the 25th March 1S97- The plaintiff mortgaged it 
to defendant for Rs. 1,200 on the 17th April 1901. The total 
amount advanced was Rs. 8,700. 

The defendant was in possession of the property. 

The plaintiff filed this suit on the 17th January 1908 for 
account and redemption of the mortgages. 

jAfter the issues were settled, the parties applied for and 
Ined &n adjournment of the hearing \ and on the adjourned 
: they presented to the Court a compromise of the suit. 

a No. 48 of 1909. 

i§ 
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Under the terms of the compromise the amount due at the 
foot of the mortgage was fixed at Its. 9,500 for principal 
and interest ; the sum was made payable in yearly instalments 
of Rs, 500 each ; and the question of further interest and costs 
was left to be determined by the Court. 

The Court passed a decree in terms of the compromise. It 
awarded further interest at the rate of three per cent, per annum ; 
and made the plaintiff bear the defendant's costs. 

The plaintiff appealed to the High Court. 

I. A. Shah, for the appellant. — The lower Court erred in pass- 
ing a decree on a so-called compromise. Under the Dekkhan 
Agriculturists' Relief Act, section 12, the Court is bound to take 
accounts unless the claim is admitted; and even in that case 
the Court must record its reasons in writing showing that it is 
satisfied that the admission is true and made by the debtor with 
a full knowledge of his rights under the Act; the lower Court 
has not followed the latter course and hence it was bound to 
take the accounts under section 12 of the Act. 

Further, the judgment of the lower Court clearly shows that 
after the commencement of this suit and before the issues were 
raised, the respondent was asked to produce bis accounts and to 
show what he claimed under the mortgage in dispute. The 
appellant’s pleader examined the same and admitted that in so 
far as the accounts were concerned the amount given by the 
respondent was correct; yet he disputed the amount of the 
consideration and therefore a distinct issue on that point was 
raised. Then comes in the compromise wherein the whole 
consideration is admitted. Thus there is the admission of 
the claim. 

There is no express provision in the Act about compromises. 
Again I submit that the compromise is not binding on the 
appellant as it was entered into by his pleader without any 
authority from him. 

[CHANDA VAEKAK, J., referred to Basangowda v. Church tgiri- 
ffotoda 03 -] 
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(1) (1910) see page 408 ante. 
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19101 Lastly, the lower Court was wrong in awarding future 

Pisaji interest when it itself says that the respondent has already 

Gahapati. received past interest almost equal in amount to the principal. 

V. G. Ajinhi/a, for the respondent, was not called upon. 
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Chanda vaekae, J. : — The suit was brought by the appellant to 
redeem certain mortgages. The plaintiff alleged that the amounts 
of the mortgages were for past debts except the last mortgage, 
and that that was for interest due on the previous amounts. The 
plaintiff claimed relief in the suit as an agriculturist under the 
Dekkhan Agriculturists 5 Relief Act. The respondent pleaded 
that all the mortgages were for cash advances. The suit was fixed 
for disposal on the 20th of November, 1908. On that date the 
parties, appearing by their pleaders, asked for and obtained an 
adjournment upon the ground that they were going to effect a 
compromise. On the day fixed they appeared again and put in a 
compromise, embodying certain terms, except as to interest and 
costs, and the Court was asked to pass a decree in terms of the 
compromise, and also to give its own directions on the question 
of interest and costs. Accordingly, the Subordinate Judge, who 
heard the'suit, passed a decree in accordance with the compromise, 
and also gave certain directions on the question of interest and 
costs. 


That decree has been appealed from It is contended, in 
the first place, that such a compromise as the parties entered 
into could not be recognized by the Couit, having regard to the 
provisions of the Dekkhan Agriculturists 5 Relief Act, and section 
12 is relied upon. No doubt, under the latter part of that section, 
if the amount of the claim is admitted, and the Court, for 
reasons to be recorded by it in writing, believes that the admission 
fs true and was made by the debtor with full knowledge of his 
" rights as against the creditor, the Court is not bound to 
i an account as directed by the previous provisions of the 
But the portion of the section, which is relied upon by 
gallant, applies where the debtor, appearing before the 
ver the creditor’s claim, admits it. That is different 
There is nothing in the language of section 

' w ^ ieh e *$ ress ^ drives ,, 

filMIlMflsILllit! \ «i 
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4 

the parties to a suit of the power of entering into a 
compromise and of having that compromise recorded under 
section 375 of the old Civil Procedure Code, which Is 
the same as Order 28, Rule 3, of the Code now in force. 
Here it cannot be said that it was a case of mere admission by the 
defendant of the claim. What the Court was asked to do was 
not indeed to pass a decree on any admission of the defendant, 
but to make one m terms of the compromise which, after trial 
commenced, had been deliberately entered into by the parties. 
A compromise means the settlement of a disputed claim. This 
view is supported by the decision of this Court in Gangadhar 
Sahharam v Mahachi Santaji ^ where it was said : — <e If a creditor 
and debtor cannot define their mutual lelations by the mediation 
of persons in whom they have confidence, still less should they 
be allowed to do so unaided, and thus the settlement of accounts 
would be no settlement unless made by a Court, The foundation 
would thus be laid for universal litigation, but this is so generally 
disapproved that it cannot without an express declaration be 
supposed to have formed a part of the policy of the legislature 
In this particular instance.” And then the Court went on to 
observe that <<r the Code of Civil Procedure and the Dekkhan 
Agriculturists’ Relief Act being within the territorial range of the 
latter, Statutes in pari materia must be construed together so as 
to give effect, so far as possible, to the provisions of each.” 

That decision has remained undisturbed and unquestioned as 
law. There have been several amendments of the Act since that 
decision was reported, and yet the legislature has left it 
untouched. 

It was next argued, however, that this compromise had not 
been consented to by the appellant ; that what was put in wa% 
merely a j mrslm of his pleader and that the pleader had no 
authority, express or implied, to give such a consent But, as 
was held by this Court in a recent case, Basangowda v Ghurehigiri - 
gowda^p where a party complains that a compromise effected in his 
name by his pleader was unauthorized, he must move the Court 
to cancel all that has been done and to revive the suit, Here no 
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(1) (1883) 8 Bom, 20. 


(2) (1910) see j^age 40S ante 
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*910* steps for that purpose, as required by law, have been taken, and 

Pi rati we are asked to set aside the compromise on a ground raised for 

Ganapaxi. the first time before us while we are concerned with only an 

appeal. The lower Court was not asked to determine whether 
it had been misled in the way that it is said to have been in 
consequence of the alleged want of authority in the appellants 
pleader to effect the compromise. 

On the question of interest, it is entirely a matter of discretion 
and we do not think there is any reason in law or equity im 
interfere with the Court's award. The decree is confirmed with 
costs, without prejudice to the right, if any, of the appellant to 
have the compromise set aside on the ground of fraud. 

Decree confirmed. 

B. B. 


APPELLATE CIVIL. 



MO. 

I April 4. 


Before Sir Basil Scott, Xt., Chief Justice , and Mr, Justice Batchelor, 

NABAYAN 8HBIDHAB DATE (oeiginal Dependant), Appellant, v. 
PANDUEANCt BAPUJI DATE (oeiginal Plaintiff), Bespondent.^ 



Hindu Wills Act (XXI of 1870), sections 2 and 5 — Indian Succession Act 
(X of 1865), section 187 — Administrator- General's Act {II of 1874), sec - 
tion 36 — Will made in Bombay — Property worth less than J$s, 1,000 — 
Probate — ‘Administrator* General's certificate. 

A will made in Bombay 5s subject to the provisions of the Hindu Wills Act 
(XXI of 1870) and a person claiming as a legatee under the will is not entitled 
to sue without taking out probate as he would be bound by section 187 of the 
Indian Succession Act (X of 1865) which is incorporated in the Hindu Wills 
(XXI of 1870). 

!_!$ The provision of the Administrator- General’s Act (II of 1874) is not affected 
the incorporation in the Hindu Wills Act (XXI of 1870) of section 187 of 
Indian Succession Act(X of 1865). 

* Second appeal from the decision of S. S. Wagle, First Class 
; , , 4 .ate Judge of Thana, with Appellate Powers, confirming 

•M 0 Second Appeal No, 658 of 1909. 
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the decree of D, D. Cooper, Second Class Subordinate J udge of 
Panvel . 

One Radhabai, a Hindu widow, resided at Panvel in the 
Thdna District for several years and was possessed of some 
moveable and immoveable property at that place. On the 1st 
September 1837, she made a will in favour of Narayan Shridhar 
Date in whose house she resided at Panvel. Subsequently she 
set out on a pilgrimage to holy places and on her way back to 
Panvel she put up with her brother Pandurang JBapuji Date 
at Bombay. While living with her brother at Bombay, Radha- 
bai became ill and died on the 25th September 1903 after having 
made a will, dated the 23rd September 1903. Under the will 
she bequeathed her property to her brother the said Pandurang 
Bapuji Date. As the property comprised in the will was less 
than Us. 1,000 in value, the legatee applied to the Adminis- 
trator-General of Bombay for a certificate of administration 
under section 36 of the Administrator-General's Act (II of 1874), 
The Administrator-General held the necessary inquiry and 
granted a certificate to Pandurang Bapuji Date, the legatee, on 
the 16th December 1903. Subsequently the said Narayan 
Shridhar Date relying upon a certified copy of the will made in 
his favour by the deceased Radhabai on the 1st September 1897 
applied to the Administrator-General to withdraw the certificate 
granted to Pandurang Bapuji Date, and the Administrator- 
General on the 25th April 1905 refused to withdraw the grant. 

On the strength of the certificate granted by the Adminis- 
trator-General, Pandurang Bapuji Date filed a suit against the 
said Narayan Shridhar Date for the recovery of RadhabaPs 
assets in his possession. 

The defendant contended infer alia that the plaintiff had no# 1 
obtained probate of RadhabaPs will, that the plaintiff derived 
no title under the said will and that he, the defendant, was the 
sole legatee under Radhabai's will, dated the 1st September 1897. 

The Subordinate Judge found that under the certificate 
panted by the Administrator-General the plaintiff was entitled 
|l|0 recover the whole of RadhabaPs property in the defendants 
possession and he passed the decree accordingly. 

Lrii ** ttitt 0 
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The defendant having appealed* the District Judge remanded 
the ease for the purpose of recording evidence in support of the 
will relied on by the plaintiff. The Subordinate Judge* there- 
upon* sent for the will from the office of the Administrator- 
General and having recorded evidence of the attesting witnesses 
found that the plaintiff had proved the due execution of the will 
and passed the same decree as before. 

On appeal by the defendant the Appellate Court found that 
the will was duly proved and that the plaintiff was entitled to 
sue without obtaining probate. The decree of the first Court 
was, therefore* confirmed. 

The defendant preferred a second appeal 

if. V, Bhat for the appellant (defendant) :~Radhabai made 
the will in Bombay, therefore* it is governed by the Hindu 
Wills Act. Under section 2 of that Act* section 187 of the 
Indian Succession Act is incorporated in it. Section 187 of the 
Indian Succession Act is imperative. Under that section it was 
hecessary for the plaintiff to obtain probate to establish his 
right under the will. The certificate granted by the Adminis- 
trator-General is of no avail. The plaintiff’s suit must therefore 
fail. The lower Count has relied upon the decision in Shaik 
Moom v. Shaik Essa®. But the parties to that suit were 
Mahomedans who are not governed by the Hindu Wills Act. 

i 

G. B. Bale for the respondent (plaintiff) : — The property com- 
prised in the will being less than R.s. 1,000 in value we were 
entitled to obtain a certificate of administration under section 8G 

* of the Administrator-General’s Act. Section 5 of the Hin du 
Wills Act exempts -the Administrator-General from the operation 
of that Act. Further the certificate granted by the Adminis- 

tSfeator-General has universal application. It was, therefore, 

<^S|6t necessary for us to obtain probate. The certificate of the 

* ; :’i^dministrator-General gives us title to the property comprised 

'will. 
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Scott, O, J. • The only question that we have to decide in 
this case is whether the certificate of the Administrator-General 
granted to the plaintiff entitles him to sue for possession of the 
plaint property without taking out prohate of the will under 
which he claimed as legatee — a will which was made in Bombay 
and is therefore subject to the provisions of the Hindu Wills Act. 

If the certificate of the Administrator-Geneial did not entitle 
him to sue without taking out probate he would be bound by 
section 187 of the Indian Succession Act which is incorporated 
in the Hindu Wills Act to take out probate before he could 
establish his right as a legatee. 

The certificate of the Administrator- General was granted 
under section 86 of the Administrator-General's Act which states 
that in cases where the Administrator-Geneial is satisfied that 
the assests do not exceed one thousand rupees in value, he may, 
if he thinks fit, if “ requested to do so by writing, under the 
hand of the executor or the widow or other person entitled to 
administer the effects of the deceased, grant to any person 
claiming otherwise than as a creditor, to be entitled to a share of 
such assests, certificates under his hand, entitling the claimant to 
receive the property therein mentioned, belonging to the estate 
of the deceased, for value not exceeding in the whole one 
thousand rupees." 


That provision, we think, implies that the certificate when 
granted will as a matter of law entitle the claimant to receive 
the property. That that pi ovision of the Administrator- 
General's Act is not affected by the incorporation in the Hindu 
Wills Act of the section 187 of the Succession Act, is clear from 
section 5 of the Hindu “Wills Act which provides that “ Nothing 
contained in this Act shall affect the rights, duties and privileged 
of the Administrators-General of Bengal, Madras and Bombay, 
Respectively." 

The plaintiff therefore was entitled to maintain this suit. We 
confirm the decree of the lower Court and dismiss the appeal 
with costs. 

Decree confirmed. 
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Befit le Sir Haul Scott, A ± , Chuj Justice, and Mi Justice Batchelor. 

11)10. YITHAPPA bin KASHA HEGDE and oiHurs (obtodsal Plaintiffs), 
ApnllO. Appellants, v. S vVITRI kom GANAPBHATTA AND ANOIHEB 

(ORIGINAL DEFENDANTS), EESFONDrNTS. # 

Hindu Law — Mitalslmi a — Laughters inheriting poverty fron their 
fath& — Shares separate and absolute — Tenants -in~eonmon 

In the Bombay Presidency a daughter taking piopeifcy horn her fathci 
inherits it as siridhan and daughters take their shaies separately and 
absolutely. 

When the piopeity so mhciifcetl* is not physicalh clivilecl,it is hold by 
the daughteis as tenants-in-common and not as joint tenants and there is no 
sur /worship between lb cm. 

In cases affecting mheiituiice the lule is to adhere to the decisions of the 
Couit to which the distnet fiom which the case arose is subject 

Second appeal from the decision of T. Walker, District Judge 
of Kanara, reversing the decree of K* G, Kittur, Suboidinate 
Judge of Honavar* 

Suit to recover II s. 65 as balance of rent 

One Vishnu who owned the land in suit died leaving him 
surviving two daughters, Kuppi and Savitri. Kuppi was 
;; : ' ' married to Rama Hedge and she died in or about the year 1899 

leaving her surviving her husband Rama. Tn the year 1907 
Rama Hegde brought the present suit against Kappabhatta 
Vishnubhatta, the tenant of the land, as defendant 1 and against 
Savitri, r as defendant 2 to recover a share in the rent which 
<".}i p devolved on him as heir of his wife Kuppi, deceased. 

Qis j : . Defendant 1 denied the plaintiffs right to recover the rent. 

Ull 1 fi Defendant 2 contended inter aha that plaintiff’s wife Kuppi 

B Y ,Wtis not entitled to a share in the estate of her father, she 
/ hating been well off and possessed of moveable and immoveable 
j; ^dpeity ; while the defendant belonged to a poor family and 
^asYentitled to inherit in preference to the plaintiffs wife. 

f j j j|jjjfi£| j -j < Affpeal Wo. 803 of 1909, ^ 
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While the suit was pending the plaintiff Rama Hegde died 
and his nephews were brought on the record as his legal 
representatives. 

The Subordinate Judge found that both Kuppi and Savitri 
were the heirs to their father. He, therefore, allowed the claim. 

On appeal bv defendant 2 the District Judge reversed the 
decree and dismissed the suit on the ground that Kuppi' s right 
of heirship passed to her sister Savitri by survivorship. 

The plaintiffs preferred a second appeal. 

$. 8. Pail ci} for the appellants (plaintiffs) : — The lower Court 
was wrong in holding that Savitri took by sun ivorship the 
interest of Kuppi. Under Hindu Law in the Bombay Pre- 
sidency the daughter succeeds to an absolute and several estate 
in her father's immoveable property; Hanbhat v. Damodar - 
bhctt (1 h It is laid down in BulalJdas v. Keshavlal W that in 
the Bombay Presidency the daughters take not only absolute 
but several estates. The rule, however, is different in Bengal 
and Madras. The remarks of Mr. Melvill, J., are very apposite : 
a This is the view which appears to have generally been taken 
by the Shastris and to have commended itself to the learned 
authors of "West and Buhler's Digest and it is certainly a far 
more convenient lule than that of regarding as joint tenants 
two or more daughters who have married into different families," 
The ruling in Rbidalai v. AnacJiarya^ relates to sisters and 
approves of the decision in Ilanlhai v. JDamodarbhai^\ West 
and Buhler in their Digest of Hindu Law at page 106 lay down 
that daughters take in the Bombay Presidency separate inteicsts 
excluding the right of survivorship contrary to the rule applied 
in Bengal and Madras. There is, however, a Privy Council 
ruling in Raja CheWkam Yenlayyamma Gam v. Raja Ghelikani 
Yenhaiaramanayyamma^ which might be relied on by the other 
side. The remarks at page 165 favour the opposite contention, but 
that was a case from Madras where daughters take only a life 
estate and the law there is quite different as laid down in 
RwlaHdas v. Keskavlal&h But the said Privy Council case is 

0) (1873) 3 Bom. 171. (*) (187b) 3 Bom. 171. 

&) (2881) 6 Bom, 86. (5) (1902) 29 I. A. 166, 

(3) (1890/ 15 Bom, 206, <0 (IbSl) G Bom. 85. 
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explained in. Bai UwlJmmi v. Kmhmlal R anchod In 

Jogeswar Naram Deo v. i?« Chandra DM® the Privy Council 
have laid down that the principle of joint tenancy is unknown to 
Hindu Law except in the case of a coparcenary between 
members of an undivided family. See also Kanpjpai Nachiar 
v. Sanharanarayana Chefly®. In the Vyavakar Mayukha, 
Chapter IV, Section 8, para 10 (Stokes' Hindu Law Books, page 
86) it is laid down following the text of Manu that <c If there be 
more daughters than one then they are to divide (the estate) 
and take (each a share)/' This shows that the daughters take 
an absolute and several estate. Though this case is governed 
by the Mitakshara, it is laid down in Bhagwan Viihoba 
v. Warnbai® that it is a well established rule of the Bombay 
High Court that where the Mitakshara is silent and obscure, 
the Court must, generally speaking, invoke the aid of the 
Vyavahar Mayukha to interpret it and harmonize both the 
works so far as that is reasonably possible. 


JV A . Shiveshavarhar for respondent 1 (defendant 2) The 
cases cited were governed by the Mayukha and not by the 
Mitakshara. The present case is governed by the Mitakshara 
and it must be decided according to the interpretation of the 
Mitakshara as laid down by the Privy Council in Raja Chelihani 
Venlcayy amma Gam v. Raja Chelihani V enhatar amanay gamma ® « 
At page 165 their Lordships say that widows succeed jointly, 
so also daughters. We rely also on Anmirtolall Bose v. 
Rajoneehant Milter®. The present case is governed by the 
Mitakshara and it must be decided according to the interpre- 
tation put upon the Mitakshara by the Privy Council. 
Further this case comes from Kanara which, at the beginning of 
the last century formed part of the Madras Presidency. There- 
fore cases under the Mayukha would not apply. 

Tailcat in reply : — The law in Madras is quite different. 

* There the daughters take only a life-interest like the widows 
are therefore placed by the Privy Council on the same 
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footing. But as laid down in Bulalchidas i\ KeihavlaV® the 
law in the Bombay Presidency is quite different. It is laid 
down in a ease from Dharwar governed by the Mitakshara 
that a daughter takes an absolute estate in the property 
inherited from her father Gulappa Doningappa v. Tarawa 
Kempmna (2) . The Mayukha is quite clear and according to 
Bhagwan Yithdba v. Warubai ^ where the Mitakshara is 
silent or obscure, the Court should invoke the aid of the 
Mayukha. 

Scott, C. J. : — The question in this appeal is whether the 
plaintiff or the second defendant was the person entitled as 
landlord to receive rent from the first defendant for property 
of which the latter was a mulgeni tenant. 

The last male owner of the property had two daughters, 
Kuppi and Savitri. Kuppi was married to Ram Hegde. The 
heirs of Kuppi’s husband, Ram Hegde, are plaintiffs in this case. 
Savitri is the second defendant. 

It is contended that on Kuppi’s death Savitri acquired her 
interest in the property by survivorship. This contention is 
based upon certain Madras decisions of which the latest is to be 
found in Raja Clelikani VenTcayyamma Garu v. Baja Clehkani 
Venkataramanayyamma < 4 >, from which it appears that according 
to the Mitakshara, as interpreted by the Madras High Court, 
daughters inheriting from their father take jointly and do not 
take absolute interests in separate shares. 

In the Bombay Presidency, however, it has long been held 
that a daughter taking property from her father inherits it as 
stridhan and it follows that two daughters taking from their 
father take their shares separately and absolutely. 

The result is that where property so inherited has not been 
physically divided it is held by them as tenants-in-common and 
* not as joint tenants and between them there can be no 
t survivorship. 

f L 

CQ (1881) 6 Bom* 85* (3) (1908) 82 Bom. 300* 

W (1907) 9 Bom* L, B. 834* (4) (1902) 29 I. A* 156* 
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It has been urged on behalf of the respondent that we ought 
to follow the rulings applicable to the Madras Presidency, 
because this case comes from Kanara which, at the beginning of 
the last century, formed part of the Madras Presidency. 

The rule, however, which has been always followed in cases * 
affecting the inheritance of property under Hindu Law is to 
adhere to the decisions of the Court to which the district from 
which the case arose is subject 5 and it has not been contended 
that in the district of North Kanara any different rule has 
been laid down by the Bombay High Court from that which 
applies to the rest of the Presidency in the case of property 
inherited by daughters from their father. 

We, therefore, think that the District Judge has come to an 
erroneous conclusion in holding that the second defendant 
succeeded by survivorship to the interest of her sister in the 
property in suit. 

We reverse the decree of the District Court and restore that 
of the Subordinate Judge. 

The defendant No. 2 must pay the costs of this appeal and 
of the lower appellate Court. 


Decree r evened. 


G. B. B. 
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ORIGINAL CIVIL. 

* 

Before Mr. Just no Beaman. 

AHMED SULEMAN JITMANI and ANOTiirs (Plaintiffs) 
r. BHAG WANDAS VISE AM & Co. (Drranjm®).* 

Suit for partner Jit j> account*— limitation Act (I\ of W08) Art 100 
Specific assets realised within period of limitation 

If <i suit for general p*n tnership .ic counts and a sluu m partnership profits 
is itself haired, tlio plaintiff in such a suit cannot 1 e allowed to proceed ^pecu- 
lafchely against any and e\eiv paitneiship asset which may lia^e been realised 
by tli© defendant aftei dissolution and within tlio peuod of limitation. 

Merwanp Bormvsji Rnstomj i BuyorjM distinguished. 

Ok 7th November 1903, the plaintiffs entered into an agreement 
with the defendants to carry on a Commission Agency and 
brokerage business in partnership till 7th November 1904. 
The partnership was actually dissolved on or about 8th October 
1904, This suit was filed by the plaintiffs on 7th November 1907 
for the taking of partnership accounts and the payment of their 
share of the assets. The defendants in then wiitten statement 
raised the defence (mitr aha) that the suit was barred by 
limitation. 

Resai with Jmiah for the plaintiffs — 

If the date mentioned in the agreement be taken as the date 
of dissolution, the suit is not barred. Further, clause 9 of the 
agreement provided that the partnership accounts were to be 
made up on the expiration of 13 months, namely on 9th 
December 1904 ; so that time should be deemed to run from 
that date. In any case, even if it is held that this suit is barred, 
the plaintiff should be allowed to recover such outstandings as 
were realised by the defendants after dissolution and within 
the period of limitation. 

See Knox v. Gye^, Bayed v, Khatav®, v, 

Bmtowjt&h 

# Oiigmal Suit No, 882 of 1907. 

(1) (1882) 0 Bom. G28. (2) (1872) L, R. 5 H. L 65(5. 

O) (187 *>) 12 IS, IT. O, 97. 

* 678-4 
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Beaman, J. :~I think one of the preliminary objections taken by 
the defendants piovos fatal to the plaintiffs’ present claim. Mr. 
Desai, who has argued the case for the plaintiffs, admits that he is 
not in a position to call any further evidence upon the question of 
fact when the partnership was dissolved. The Court must, 
therefore, come to its conclusion on that point upon the papers 
which Mr. Wadia for the defendants has put in. The Court has 
the agreement, an advertisement, and a letter (Exhibits 3, 2 and 
3). According to the agreement it would appear that the 
intention of the parties, when the paitnorship was formed in T&&3, 
was that it should last till 7th November 1901 with a month 
over in which to collect outstandings and settle all accounts. 
The advertisement to which the first plaintiff is himself a party 
and the letter of April 19 07, written on behalf of the second 
plaintiff, prove conclusively that as a matter of fact, the 
partnership was dissoved at the latest by the I9th October 1904. 
That being so, I see no escape from the conclusion that this suit, 
which was brought for a partnership account and share in 
partnership profits on the 7th of November 1907 is clearly time- 
barred. Article 1 06 of the second Schedule of the Limitation Aet 
enacts that where a suit is, as this suit is, for taking partnership 
accounts or share in partnership profits, the date from which 
limitation begins to run is the dissolution of the partnership. 
The plaintiffs apparently laid considerable stress upon the 
agreement contained in clause 9 of Exhibit 1, which they appear 
to think extended, as between the parties themselves, the 
duration of the partnership by one month beyond the date, 
whatever that date may have been upon which it was actually 
and in fact dissolved. But I am unable to aecede to any such 
argument. If partners make an agreement of that sort between 


|hfems>elves, it appears to me that the only effect which could be 
given to it is that, assuming the partnership lasted up to the 
* atemplated- date, neither party could press the other for 
until the added grace period had expired. But 
has to do with the law of limitation, or how it can 
fk® period allowed by the Limitation Act, I 
' •ixjqnderstand. In this view of the cas^t 
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it appears to me too clear to admit of serious argument that the 
plaintiffs* claim is time-barred. But they have strenuously 
contended that although so much of their claim, s as relates to the 
taking a general partnership account, may, upon that view of the 
law, be time-barred, they are at least entitled to ask for a share 
of any outstandings recovered by the defendants after the Hh 
of November 1904 and within the period of limitation applying 
to a suit for moneys had and received. In support of that 
contention I have been lefencd to Knox v. Dayal Jairaj 

v. Khatav LadJia W and J lermanji v. Mustomji®. But after 
giving those cases careful consideration I am unable to see that 
they do sustain the plaintiffs* contention. 

In Day a l v. Khatau&\ which was decided by Mr, Justice 
Green, the suit was not for a general partnership account at all. 
The learned Judge there referred, with approval, to the opinions 
of three of the learned law Lords who decided Knox v. Gye^K 
And Latham, J,, in giving judgment in Merwanji v. Bmtomji ® 
rests upon the decision of Green, J, quoting his excerpts from the 
decision of their Lordships in Knox v. But in Merwanji 

v, Rnstomji®, it appears to me that the facts are again easily 
distinguishable from the facts in this case. There, it is true, the 
suit was by an ex-partner against a former partner in a firm, 
which had been dissolved, to share in a definite sum of money 
which the defendant appeals to have admitted to be a partnership 
asset | and no doubt there are observations, both in the judgment 
of Latham, J, and in the judgments of their Lordships of appeal 
in Knox v. Gye®, which may appear on the first reading to lend 
some colour to the plaintiffs* contention that where a suit for 
general partnership accounts is barred, the plaintiffs may yet bo 
allowed to proceed as for moneys had and received in respect of 
any outstanding partnership assets which have come into the 
defendants* hands within the period of limitation, I am very 
doubtful myself whether taking the decision in Knox v. Gye^ 
as a whole and keeping it strictly to its own facts, it can be 

(1) (IS 72) I/. K 5 H. L. 656. (2) (1875) 12 B. H. C. 97. 

(<0 (1882) G Bom. 028* 
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1909. legitimately used to support the reasoning and conclusion which 

Ah^eb have subsequently been based upon it. As a matter of fact the 

Solemih Louis of Appeal in that case found that the suit by an executor 

Biugwa^as of a deceased partner against a surviving partner was time-baired. 
aj?b Co. Much of their Loidships* reasoning and arguments no doubt turn 
upon the fact that the surviving partner had received a sum of 
£<£,500 as a partnership asset more than six years after the partner- 
ship had been dissolved and, standing alone,, no doubt within 
the period of limitation. But it appears to me that excepting some 
observations by Lord Hatherley, the gist of the decision, at any 
rate of the majority, was that that fact alone would not remove 
the bar of limitation which had been interposed by the lapse of 
six years since the partnership was dissolved. Nor, speaking with 
all respect for any observations or opinions of other learned J udges 
who may seem to favour a contrary view, am I able to understand 
how, if a suit for general partnership accounts and a share in 
partnership profits is itself barred, the plaintiff in such a suit 
can be allowed to proceed speculatively against any and every 
partnership asset which may have been realized by the defendant 
after dissolution and within the period of limitation. In such a 
suit, it seems to me, questions would inevitably arise which could 
not be resolved without opening up the whole partnership account 
It appears to me that allowing the plaintiffs to pursue such a 
course, might result in real hardship and great injustice to the 
defendants. I have said that this case is clearly distinguishable 
its own facts from the authorities I have just been discussing. 
There is not a word in the plaint asking for any relief of the 
kind which the plaintiffs now think the Court should grant them. 
The plaintiffs nc\er so much as allege that any assets have been 
recovered after November 1904. All their specific prayers are 
prayers proper to a suit of the kind they really meant to bring, 
prayers, that is to say, for a general partnership account, to be 
given their share of any partnership profits which such an 
ill account might disclose and that the defendants should bear the 
||| | costs of resisting them in this suit. Since that is so and I am quite 
• otour that the suit is time-barred, I feel unable to accede to the 
f ' ' plaintiffs’ alternative contention that they should now be allowed 
to conVOtt; this defective plaint into a plaint merely for the : 
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recovery of moneys had and received on their account by the 
defendants subsequently to November 7th, 1904. 

This being my view, I must dismiss the plaintiffs* suit with all 
costs upon them, including costs reserved, if any. 

Suit dismissed* 

Attorneys for the plaintiffs: Messrs Tagabji, Dayalhai § Co . 
Attorneyb for the defendants * Messrs. Thalsorclas Sf Co 

K. K-* 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr* Justice Batchelor, 

JOSHI NARBADASHANKAR HURJIVAN, Avvlzlatm and Dbibotant, 1910. 

«?, MA THU RADAS GOKULDAS and anotheb, Respondents and Januaty 31. 

PL 1INTIFFS * ~ ~ 

Contract— Wagering— Intention of the pa) ties — Payment of 
differences — Contract Act ( IX of 187 1), s. of. 

Theie it> no authority for the pioposition that, because under the tonus of a 
contract au obligation to pay oi receive differences may auso on the happening 
of a particulai event, the contxact is void as a wager if that ovent does not 
happen. Such a icsult would be inconsistent with the pimciplo underlying 
section 57 of the Conti act Act, 

This was a suit for damages for breach of contract. The 
plaintiffs alleged that by certain contracts entered into on 26th 
and 27th October 1903, the defendant agreed to purchase from 
the plaintiffs 800 tons of Rangoon rice, delivery to be taken of 
400 tons between 22nd February and 7th March 1909, and of 
the remaining 400 tons between 23rd March and 5th April 1900, 

On the due dates delivery orders were forwarded to the 
defendant, but the latter refused to take delivery. As a result 
the plaintiffs sold the rice by auction and an aggregate loss of 
Ks, 12,605-6-9 was sustained. The plaintiffs now claimed this 
sum as damages. 

* Original Suit No, 356 o£ 1901b 

Appeal No. 23 of 1909, ^ j 
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The defendant in his written statement admitted the contracts, 
hut alleged that they were by way of wagering on the fluctuation 
of the market prices^and that payment of differences only was 
contemplated by the parties, there being no intention to give or 
take delivery. He further contended that even if the contracts 
were genuine, the plaintiffs had committed a breach by not 
sending the delivery orders in time according to the practice and 
usage of the market. 

The chief issue raised was whether the contracts were by way 
of wagering or not. 


The following was the judgment of Mr. Justice Beaman in the 
Court below : — 


This is a suit to recover on certain forward contracts for the 
purchase of rice, the due dates of which were the Fagun and 
Chaitar Vaidas of 1965 corresponding with February-March, 
and March- April 1909. The plaintiff’s contention is that 
the defendant refused to take delivery as the market had gone 
against him; consequently the plaintiff sold the goods at his 
risk and on his aceount ; and now claims the difference between 
the contract and the market rate. A preliminary difficulty was 
settled by plaintiff consenting to accept certain rates as the 
measure of damages What was realised at the sales and whether 
or not the sales were bond fide and properly conducted becomes 
of no further consequence. 


The defence is two fold : (1) General, that the contracts were 
wagering contracts. (2) That in respect of the contracts for the 
Fagun Vaida the plaintiff was in fault for not giving the 
defendant the delivery orders in time. Tinder the rules of the 
Rice Merchants Association the plaintiff was bound to do this 
before 4 PM. on a certain day, whereas in fact he did not do so 


till about fifteen minutes later. The latter defence is inconsistent 
yuth the former. For it implies that the contracts wore genuine. 
That defence could not be available to the defendant, if Ms 
pfihcipal defence is true that under other rules of the said 
: 4?soeiation the contracts were plainly wagering contracts, and 
Wefe known and intended to he so, on both sides. However, I 
do not say that the defendant is not entitled to make an 
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alternative case oi 4 this kind. I merely point out that doing so, 
weakens his position in his main defence. For amongst other 
criteria of what is and what is nob a wagering contract the 
conduct of the parties is not the least important, I intimated to 
the defendant that I did not think there was anything in his 
second line of defence. This was after hearing the evidence 
upon it* Considering his general defence and all the circum- 
stances of the case, I think, no Court would favour a contention 
of this kind which is purely technical. And being as it is in 
doubt, to put it most favourably to the defendant, the Court 
would not be too anxious to scrutinize the lapse of a minute or 
two, while it would be ready to doubt the accuracy of the 
defendant's clock (even assuming his evidence to be more 
trustworthy on this point than it is) and lean in favour of the 
evidence for the plaintiff which is at least as good and proves 
that the tender of delivery orders was well within the prescribed 
time. If the defendant had been an honest dealer, if the contracts 
were genuine (it does not follow that they were not because 
the defendant was a dishonest dealer*) I do not think that 
he, the defendant, would have raissd a technical defence of this 
kind at all, binging as it does on a variation in time of a few 
minutes only, the lapse of which could not really have injured 
him in any way. Some such considerations I intimated, as I 
have said, to defendant's learned counsel who, in deference to the 
Court's view, did not further press this point, I may add that 
on the evidence as it stands I should have had no hesitation in 
finding that the delivery orders were tendered in time, and, 
therefore, as a matter of fact, this defence failed. 


1910. 
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The general defence splits into two parts. 


First, it is contended that as these contracts were made under 
the rales of the Rice Merchants Association, and as some of 
those rales at any rate have all the appearance of having been 
framed to permit and encourage wagering contracts, any contract 
admittedly made under them must be deemed to be affected with 
this taint, as possibly referable in certain circumstances to the 
which appear to recognize mere wagers. 



, f 




522 


THE INDIAN LAW REPORTS, [VOL. XXXIV. 


1910 , 


JOSEI 

Nae^ada* 

SHAMtAB 

Matfiitr** 

DAS, 


Second, it is contended that whether or no any and all con- 
tracts made under these rules aie wagering contracts, these 
contracts certainly were and that to the knowledge and within 
the intention of both parties. 

The case of Chapwy v, Gill and Oofi\ which was decided by a 
Bench of this High Court, certainly appears to lend some colour 
to the first contention. With %il humility I confess that 1 am 
unable to follow the reasoning of the learned Judges in that case* 
It was decided under the rules of the Cotton Association One 
of those rules provided that on the happening of certain events 
contracts were to be settled in a particular way In the case 
betore it those events had happened and consequently the 
questions in issue between the parties fell to be decided under 
that particular rule The learned Judges thought that the xule 
contemplated wageting, and so refused to give effect to it. 
Doubtless that decision is capable of some such extension as the 
defendant now wishes to give it. But 1 do not feel that this is 
necessarily so, or that in dealing with other contracts made under 
a different sot of rules I am bound to accept as binding what is 
after all only an inferential extension of a more or less conjectured 
principle. If the defendant's contention on this point is sound, 
then e\ery contract made under the rules of the Rice Merchants 
Association would be a wagering contract, because, in certain 
circumstances, any one of them might be settled under one or 
Other of tho^e rules which have, to say no more, a suspicious 
appearance of having been framed to permit of wagering. But 
it cannot be doubted that an immense volume of genuine trade 
is carried on under those rules, and such a decision, as I am now 
asked to give, would prove disastrous to the whole rice business 
of this city. 


What is a wagering contract is a question which is constantly 
coming before the Courts It may therefore be worth while 
J to resume the leading authorities very briefly, and extract from 
m f if possible, a principle capable of universal practical 
lieation. 
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The foundation of our decisions was laid in the two English 
cases: In re Gieve and Universal Stoch Exchange Ltd. v. 
Strachan®. In this Court we have Tod v. Lalhmdas®, in which 
Farran, ! J., laid down a rule, since much commented on, that a 
contract is a wagering contract only where it was the intention 
of both parties under no circumstances either to take or give 
delivery to or from each other. 

Then followed Motilal v. Govindram (®, in which Batchelor, J., 
doubted whether the rule laid down by Farran, J., was not perhaps 
too broadly expressed, and added observations upon the manner 
in which Courts were to deal with questions of this kind. This 
was followed again byDavar, J., in substantially the same terms, in 
Ilumnhhrai v. Narotamdas Universal Stool Exchange v, 
Stevens® appears to be an exception to the rule which now finds 
general favour, for there possibilities implied in the form of the 
contract appear to have been allowed to override a strict determi- 
nation of the real intention of the parties, and therefore of the 
real nature of the transaction. The reason of decision in I or get 
v. Qstigny ® is simple. The appellant there was held to be the 
respondent’s agent ; although the respondent might have gained 
or lost, as the shares he was dealmg in rose or fell, the appellant 
would not. He was to be remunerated by a fixed commission, 
and, therefore, in the opinion of their Lordships of the Appeal 
Court, there was no wager between the parties to that suit. It 
might be doubted whether assuming that the respondent had 
been gambling with third parties, and the appellant knew it, the 
appellant could have succeeded under the terms of Bombay Act 
III of 1865. 

Speaking broadly, however, the authorities appear to me to 
create no difficulty. I think that the dictum of Farran, J., subjected 
to rigorous analysis, will be found to be perfectly correct. I 
believe that before a Court can hold a contiact, on the face of it 
genuine, or at any rate not clearly wagering as the contract in 
In re Gieve® was, to he a wagering contract, the Court must 


1910. 


JOSHI 

Nabbada* 

SHAWKAE 

0 . 

Mathttha* 

DAS 


r 


0) [1899] 1 Q. B. 791. 

<5S) [1896] A. 0. 166 
* P) (1892) 16 Bom. 441 at p. 445. 

V) [1896] A. 0, 318. 

I y b 673—? 

!*> 


(•*) (1905) 30 Bom. 83, 

(5) (1007) 9 Bom. L. 11. 135. 
16) (1892) 66 L. T. 612. 




24 


THE INDIAN LAW REPORTS. [VOL. XXXIV, 


mo. 

JOSHI 

Nabbada- 

SHAJSKAB 

V. 

JlATUtritA* 

BAS. 


be satisfied that the intention of the parties was in no circum- 
stances either to give or take delivery. 

But this intention is not to be confounded with capacity. A 
party may be able to fulfil a contract and yet have no intention 
whatever of doing so. I am not to be understood as in any way 
dissenting from the judgments of Batchelor, J., and Davar, J. 
Rather I may say that in my opinion both these judgments contain 
an admirable exposition of the processes by which a Court has to 
arrive at the true intention of the parties, while both of those 
learned Judges appear to me to say, in no uncertain tones, that it 
is the intention of the parties and that alone that is to be ascertain- 
ed and made the decisive factor. But I think that although these 
judgments are unexceptionable as far as they go, they leave a 
point, or possibly more than one point, in some uncertainty. 

Where both parties are wagering and that can be clearly ascer- 
tained, no difficulty is likely to be met. About the best way of 
ascertaining whether both parties were wagering, notwithstanding 
the form in which they have embodied their contracts, there can 
again be little or no difficulty. But there is a class of cases and a 
common class of eases, which does not seem to have attracted the 
attention of the learned Judges who have so far dealt in this 
Court with the general question. 

I mean cases in w Inch one party A may be doing a large Iona 
fide business, while the other party B may be a pure gambler, 
and doing no legitimate business at all. The form of the contract 
may be peiiectly proper. A may be ready and able to fulfil his 
part of the contract. Yet I conceive that if B is really gambling 
and if A knows that he is gambling, whatever is to be said of the 
character of the rest of A’s business, in his contracts with B he 
would be gambling as much as B. Surely he would fall within 
the provisions of Bombay Act III of 1865. 


And these are precisely the cases which give rise to the most 
jaerlous difficulty. It is no answer to B J s contention that the con- , 
"tract was a wager, for A to say I had the goods and could have 
my contract, or, I had the money and could have 
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of the goods from you, That is not really the 
question at all.; For coming ba?k to Far ran, J-’s rule, we shall 
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have to decide whether, in all the circumstances of th& 
particular case, A intended to give or take delivery of the goods 
covered by that particular contract. And the broad universal prin- 
ciple will then require re-statement in a slightly enlarged 
form. If A usually an honest dealer knew that B was a pure 
gambler, then any contract which he made with B with that know- 
ledge would be a contract in furtherance of wagering and would 
fall within the scope of Bombay Act III of 1885, while it would 
likewise follow, that waiving that consideration, A could not 
strictly be said to have u intended ” to give or take delivery to 
or fiom B. Brought into the region of every day practice, this 
principle would, I expect, cover a gteat many transactions which 
are entered into not only in rice but other great staples in this 
city. I suspect that there are many large dealers doing genuine 
business, who are not averse from giving clients an occasional 
gamble. And thus in each case it becomes a pure question of 
fact* 

What was the nature of the particular contract impugned ? No 
more than this can be extracted from the cases. Reduced to their 
simplest terms they all emphasize one thing and one thing only. 
The Court must look beneath the surface and find out, if it can, 
what was in reality the true nature of the contract. 
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If, for example, we find A, a dealer in rice on a large scale, 
entering into forward contracts with B, a bootmaker who has 
no trade in rice at all, nor any means of dealing with rice in 
large quantities j if we find that such contracts have been made 
over and over again, embracing goods worth lacs of rupees ; but 
invariably settled by the payment of differences on due date, then 
I apprehend that notwithstanding the surface propriety of the 
formal contracts, notwithstanding A’s appeals to his great 
legitimate business, and his assertions that for Iris part he was 
always in a position to fulfil his contracts, the Court would hold 
that as between him and B, the whole series were purs wagers, 
And that'is in effect the case on which the defendant relies 
here. Does he substantiate it ? It se8ins almost superfluous to 
observe that A would start with every presumption in his favour, 
A, fondjide dealer on a largo scale could only be affected with the 
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particular knowledge which would except certain contracts with a 
certain individual from the ordinary category of the bulk of his 
contracts, by showing that he had had a series of dealings with 
that person of such a character that he must have known all 
about the man himself, and the kind of contract he was in the 
habit of making. In this case the defendant cannot hope to 
establish his case in that way because there was no long course 
of previous dealings, nor were the parties known to each other. 
Possibly the plaintiff might have known, as one man in the b azaar 
knows of another, that the defendant was partner in an iron 
business. But it would not necessarily follow from that that he 
might not have resolved to launch out into rice dealing with 
honest trade intentions. Therefore the defendant has fallen 
back rather on the line of attacking the plaintiff’s business and 
endeavouring to show that it was chiefly a gambling business. 
Now the plaintiff was doing a very substantial business in 


various commodities. He had a strong financial backing. True 
he dealt largely in rice too and seems to have had but poor 
godown accommodation for the quantities of rice he bought and 
sold. The duration of his business was short, the firm is now 
dissolved, and appears to have existed for only three or four 
years. The maximum of rice shown to have come during any 
one year into the plaintiff’s actual possession is out of all propor- 
tion to the extent of his dealings in rice. And from all this the 
inference is drawn that the plaintiff wasdiimself not a land fide 
dealer but merely a gambler in differences. Over and above 
this the defendant strongly relies upon a statement made by the 
broker who negotiated these contracts. He swears that he told 
the plaintiff that the defendant only meant to pay or receive 
differences. If that were true there would be an end of the case. 
The plaintiff swears that he was not told anything of the kind 
and the broker himself goes on to say that he regarded these as 
^ perfectly genuine contracts. He stoutly repudiates the imputa- 
i 'Jlf that bene S otiates an y wagering contracts. Naturally he 

; act, however, think I ought to rely on tkt unsupported 
: broker. Setting that on one side the Court has 

to be guided by such facts as are made clear by the evidence. 
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First, I am unable to find in 'any part of ifc sufficient support 
for the defendants allegation that the plaintiffs whole business 
was sham and wagering* On the contrary it appears to have been 
a good solid business with plenty of money to back it. If that 
were so, and part of it at least consisted in buying and selling 
rice forward, the onus would lie very heavily indeed on the 
defendant to show that these particular contracts with him were 
made to the plaintiffs knowledge for no other purpose than wager- 
ing on differences. What is his own conduct ? He begins by 
meeting the plaintiffs claim with an assertion that he was only 
an intermediary to the plaintiffs knowledge. He has abandoned 
that contention. But the fact that he began by making it, loses 
none of its significance. If we read all his early correspondence, 
carried on through Mr. Bhat, we shall see at once that it is 
utterly inconsistent with his present case. The foundation of all 
of it is that the contracts were perfectly genuine. He tries to 
explain that away now by saying that this is part of the usual 
practice, designed to throw dust in the Court’s eyes should either 
party subsequently wish to sue. First, I do not believe that for 
a moment. Next, if I did, I should bo strongly disposed to allow 
the attempt to succeed. It is asking a good deal of a Court of 
equity to come before it with a plea of this kind, and then bolster 
it up by confessing that everything was done during the earlier 
stages of the dispute to put a fraud upon the Court. People who 
indulge in that sort of knavery are not entitled to much consider- 
ation, and have themselves to thank if the results turn out con- 
trary to their expectations. Then as to the argument that 
whether the plaintiff was a. bond fide dealer or not he must have 
known that the defendant was not, what evidence is there to 
support it? The defendant has told his story. He relies 
strongly on being an iron merchant, and virtually asks whether 
any man in his .senses would believe that a partner in an iron 
business would launch out suddenly into rice* business. He 
points to the fact that he had no godowns for rice, that he never 
took delivery or could have taken delivery, and insists that the 
plaintiff knew all this perfectly well, and therefore when he 
made these contracts also knew that they were wagering con- 
tracts; and that the intention of both parties to them was to 
fettle by payment of differences. 
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- ^ 0W P Jmve sa *‘* tk at- * kcra was no long previous course of 

dealings between the plaintiff and the defendant in rice, which 
might have affected the plaintiff with knowledge of the defend- 
ant's real intentions in entering into such contracts. Had there 
been, the case might have been very different. Evidence has 
been laid before the Court of how these forward contracts are made 
m the bazaar. It is only when the contract is on the point of 
completion that the parties' names are disclosed to each other. 
Then if one of them distrusts the other, the contract is broken off. 
Here the plaintiff says he asked who the defendant was and was 
told that lie was a -sound man. There is really little risk in 
making forward contracts of the kind ; no risk over and above 
the fluctuations of the market. It does not appear to mo that 
plaintiff did anything uuusual in accepting the broker’s recom- 
mendations and making the contracts. Further, there is a <rood 
deal of evidence to show that the defendant has been speculating 
m rice for a year or two. In one instance at least he appears to 
have adopted precisely the same course against one of his vendees 
who refused to take delivery, as the plaintiff did in this case' 
against him. That is to say, he sold the actual goods at the risk 
an on the responsibility of the man who had refused to take 
e ivery. All this looks like real business. Of course the defend- 
ant explains it away now by saying that every one of those 
contracts was merely for differences, and that selling the .oods 
leally made no material change in the nature of the dealing 
between him and his vendee. He says that he did not get the 
price the goods realized, that this in fact, like his early letters to 
the plaintiff, was all part of the common practice desired to put 
a e oak of reality about these unsubstantial transactions. BuUt 

defendanMhi 0 * 10 had any kn °wledge at all of the 

attendant, this is the kind of knowledge he would i 

Hawou,d havakao™ that i 

flmUl J C 1 ^ ^XS 

e that the defendant was a pure gambler’ ' 
wtnesses called for , the plaintiff 
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swear that in many instances the defendant did in fact take and 
give delivery just as any other hand fide. dealer in rice would 
have done. The defendant seeks to meet this by arguing that in 
no case did he really take or give more than delivery orders, 
Now., this may be a device in use among, gamblers to evade the 
law. But, on the face of it, it is a regular business method and 
as effective as taking the goods away and putting them in your 
own godown. The truth is that if people want to gamble in this 
covert, way and, in order to make the gamble appear a real fcrans* 
action, wrap it up in all the formalities of a real transaction, it 
becomes virtually impossible for a Court to say that it is not what 
it appears to be. A Court may go on “probing into the sui> 
rounding circumstances” for ever, and be little or none the wiser. 
Certainly were there a long course of previous transactions he* 
tween the parties, every one of which had been settled by paying 
differences, and had the parties been well known to each other 
(as in the case I began by supposing, where one of them is, say, 
a boot-maker) then there would be a good solid ground for infer- 
ring the real nature of their speculations, and the true intention 
of both of them. But where they are hardly known to each 
other at all, where both are in the open market, and both, have 
been speculating for about the same time in rice, how is one, who 
lias perfectly honest intentions, to know that the other has not ? 

I confess that I do not see any test which could be applied in the 
sure confidence that it would disclose the truth. 

For, unfortunately, whether transactions of the kind now in 
dispute are genuine or wagering, it appears to me that parties 
can with moderate care so conceal the real nature of the trans- 
action that it would become impossible for the Court -to say 
positively what that was. Assume that these were genuine 
transactions. The procedure would have been exactly what it 
admittedly was* Assume that they were wagering and for all 
I can see the procedure again would have been admittedly what 
it was, at any rate up to the point of tendering the delivery 
orders, And there is absolutely nothing by way of a history of 
previous relations, or deducible from the trade status of either 
party, which will yield any satisfactory test. 

While I permit myself to say so much, as having a bearing on 
all cases of the kind, I do not feel any doubt in my mind upon 


3910 , 


J.OSHt 

Narbada.- 

SHA.HKAR 

V, 

Mathura* 

' DAS. 



m 


1910. 


Joshi 

Nabbaba- 

SBAJSKAB 

V* 

Kathuba* 

1>AS, 





THE INDIAN LAW RBBOBTS, [VOL. XXXIV, 


fche actual case. I have no doubt at all that the defendant was a 
gambler, and that he never meant to do more than pay and 
receive differences. Unfortunately that is also an incident (qua., 
lifying if necessary for theoretical purposes the “intention to do 
no more than pay or receive differences”, by adding “ordi- 
narily”) of a good deal of legitimate trade. Hundreds of con- 
tracts for cover in the markets of Bombay and Manchester re- 
spectively are, I suspect, made without any very definite intention 
of taking actual delivery, and are settled by paying differences. 
Yet unless this were done business in such commodities as cotton 
could hardly go on. But there is of course a real distinction* 
though rather an elusive one, between real and unreal trans- 


actions of this kind, And I need not go further into that. ' It is 


q ~ ViJLC XV 1. 

enough to repeat that I have no doubt that in these rice specula- 
tions, the defendant meant to gamble and nothing else. But I 
am equally sure that in a large part at any rate of his rice 
business the plaintiff was doing honest trade. He has admitted 
that about half the total of his rice deals were settled by paying 
differences. But that is not necessarily inconsistent, as far as 
I can see, with genuine business. As to the rest there was actual 
buying and selling, real solid business. And I am clear that 
there is nothing whatever in the transactions now laid before the 
Court, or in the evidence given to colour them one way or the 
other, which would justify this Court in holding that they were 
wagering contracts within the intention of both parties or within 
the intention of one, and to the knowledge of the other. That 
I apprehend to be the right way of stating the principle upon 
which every decision of this kind must turn. Both parties may 
intend to wager; or one party may intend to wager, and the 
other party may know that that is his sole intention and know- 
■mg it enter into the contract. Where the facts found warrant 
the Com t m adopting either of those statements of fact, then the 
contract is a wager under the law of this Presidency. But where 
onfy one party intends to wager, and the other neither intends 
hnnseff to wager, nor Knows that it is the sole intention of the 
gmer then the contract is not a wagering contract from the 
of view of the latter, and he has a right of action on it. . 

he cWeftto 2? any C . ase in * hi °h the issue is raised could 
be cieafc* . ttetf » tb* ; case .is- against the defendant, for that 
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reason I have not gone more minutely into the evidence. When 
the points to he determined on the evidence are obscure, I usually 
analyse it exhaustively. I have not thought it necessary to do 
so in this case because it speaks for itself, and, in view of the 
brief statement of principles I have attempted, can leave no doubt 
at all which way the decision of the Court must be. 

I find for the plaintiff. The measure of damages has been 
agreed upon by the parties. When the sum has been ascertained 
by applying it, the decree will be for that amount with all costs 
upon the defendant. 

The defendant appealed. 

Imerarity, with Lowndes and -Jinmh, forthe .'appellant 

Any contract made under the rules of the Rice Merchants 
Association must be deemed to be affected with the taint of 
wagering. Rules 17 and 27 are much wider than the rule 
discussed in Ghapsey v. Gill $• Co.®, and yet contracts under that 
rule were held to bo void. The statement by the learned Judge 
in the Court below that a decision that contracts under the Rice 
Merchants Association rules were void would have a disastrous 
effect on an immense volume of genuine trade carried on under 
these rules, is not supported by evidence. Nor is it in any event 
a legal consideration. The contracts in this case were certainly 
by way of wagering, inasmuch as it was known to the plaintiffs 
that the defendant was a gambler and would only pay differences. 
The evidence showed that he was an iron merchant and had no 
godowns for rice ; and the plaintiffs' clerk knew this. The 
plaintiffs’ moonim did not deny that previous contracts between 
the parties had been settled by payment of differences. Further 
there is evidence to show that the plaintiffs were themselves 
speculators. Certain transactions appeared in their books, in 
which delivery was optional, — a fact which brings them within 
In re Grieve®. 

It is the true character of the contract that must be looked at 
and nob its outward appearance. See Universal Slock Exchange, 
Ltd. v. Straehau <3) . 
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Counsel also cited iTowp 3 r <?# Zone Sf Co . v. Zonjee Nanje 
Tod v. L«klmihts®\ JUohlul v. Gownd) am®\ and IlarmuMrai \\ 
Nawtawdo^®. 

Sttangman (Advocate General) with Robert eon for the respond- 
ents - 

The defence is dishonest. The correspondence shows that the 
contracts were genuine* Rule 17 does not say all that the 
appellant contends. 

With regtrd t > Chnpsey v. Gi’l 8f CoS® an extension of the 
decision in fch it case would be inconsistent with section D7 of 
the Contract Act. 


Inver a rif y ivp ! ied. 

Scott, C. J. : —Two points have been urged bv the appellant 
in this appeal: (1) fc iat according to the tides of the Bnnbiy 
llice Alt rchants Assoc atiun subject to wl ich the contracts ^Uid 
on were nude both parties were to pay or receive ditf rences 
and that therefore the contracts were void as wagers ; (°) that 
having regard to all the ehcumsfcances of the ca^e it should h i\ e 
been found as a fact that neither party intend d that delivery 
should be taken 

In support of the 1st point reliance is pi iced upon flu e 17 of 
the Rice Association Rules. That rule obliges t ie buver to 
acc< pt a delivery order if tendered up to 4? r.M. on the 6th day 
before the Vaida and provides that on the seller's fulure to 
make such d livery, the conuact shall be set led by payment of 
the difference between the contract rate and the due da w e rate 
fixed ly fc) q Association. 

Whether if the selkr iai ed to i»ive the delivery ok! *r in time 
the conditions imposed by the rules would make the contract a 
wager is one whit h we are not called upon to decide for it is 
found as a fact in the lower Court and not now disputed that all 
tht- del very orders were tendered by rhe 1 1 *in iffs m time The 
fac s are therefore entirely di>s milar to th>se m Oh ps<t/ v* 
i;; , i ; Cu ® upju which the argument of the ap eiknt is based. 

\ >! tlUOU 29 Cal. 461. (3) 30 Bom S3. 

V / : ! '< ■!? IW 445. (4) (i$o7) 9 Item, L. R. 185. 

t. • ^ » (1903) 7 Bom. L. E. mh /* 
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There is nn authority f«*r the proposition that because under 
the terms of » contract an obligation to pav or receded ffeivnces 
may arise on the happening of a particular* \ t ut the contract 
v id as a w iger if that ♦ vent does not Lapp* n. Such a r< suit 
would be itronsistent with the principle underlying s ctiun 57 
of the Contract Act* 

As regirds the 2n 1 point, it is a pure question of fact which 
has bet n adequ ill ly dealt with by the learnt d Judge* We see 
no reason to differ from the conclusion at which he has arrived* 
We therefore dismiss the appeal with costs. 

Appeal dismiss'd* 

Attorneys for the appellants : Messis. Jliralal fy Co. 

Attorneys for the respondents : Messis. J \ R * Falel fy Co . 

K. Mcl* K« 
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Before Mr . Justice Madeod. 

!h the matt EE or tub INDIAN COMPANIES ACT VI or 1832 

AND 

In *he hitter or tub BOMBvY COTTON MANUFACTURING 
COMPANY, LIMITED, 

A> 2> 

In tub matter or RaIILAL KARSONDAch 

Win ling up petition —Petition*? a creditor for amount not immdiatehj 
payable-- General flnanciol position of company — Indian Companies 
Jet (VI qf 186%), sections 128, 129 , IbO and 181— Scheme of arrangement 
'—Practice* 

Tba definition of “debt 5 * in section 3?0 of the Indian Companies Act (VI 
cf 1682) is quite chsLiut from the n e«mng of the wo/d “ creditor”, A 
ert ditor ia a person to whom money h owed by tl e Company. Whether he 
can cUim immediate pa} men t of that debt < r his right to demand piyment 
fe * efe icd !y bis agiecmenfc with the Company to a future time, he still 
* WBa»a» & creditor* 
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If the petitioner, can satisfy the Court that the Company oiia^eneiul 
perusal of ,ts balance sheet cannot pay its debts, i„ other words, Aa I t 

assets are not sufficient to satisfy its liabilities, that will enable the Court to 
■ order its winding up. _ 1110 

If ^ arrangement can ho arrived at between the Company and its creditor* 
it would be desu-able that an attempt should be made to give effect to that 

auangemein. But any scheme or proposal by the Company 

to keep itself aho at cannot be discussed with any chance of success unless 
the wmding up order is made. It is only after the winding up order L 
made that a three -fourths majority of the creditors is able to bind the 
mmontj^ Otherwise anyone creditor can come in and upset any arl! 
meat which has appeared satisfactory to the rest of his eo-ereditori 

Off 2nd September 1909 a petition for the winding up 0 f 
the Bombay Cotton Manufacturing Company was filed by one 

R ft a ereditoroftIle Company to the extent of 

s. 500 Jent on fixed deposit account and repayable in April 
I W. A provisional liquidator was appointed on 4th September 
Further petitions were filed by two other creditors on the 
tn and 8th September respectively; and on 9th September 
y an or er of Macleod, J., all three petitions were consolidated. 

The various allegations made by the petitioners as to the 

b :tt C °f tl0n ° ftheCompaiJy and the ^-management 

on thdro ° n T Str6nU0USly denied by two of Directors 
on behalf of the Company, who further intended that the 

p nonets were not in the position of creditors entitled to 
WUe ‘ 1Ktiti0 ”’ ta “’ 0t ™" not immediately 

Before the matter came on for hearing certain other creditors 

proposed a scheme of arrangement with the view of preventing 

liquidation and the consequent loss of credit. The terms of this 

;? T7 geamt eonid 

: tie Court tmtU a formal order for winding op had been made. 

wm* *K «* w petitioner, Ratilal r.—. ... 
il for the 2nd and 8rd petitioner. ^ , i 

a PPeared for other creditors. i : I 

J "‘“’ Advocate General, appeared for the Company.: : : ; : 
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■ ■'■M.API 1 EO 0 , J.j — T hree petitions have been filed for winding up 
the Bombay Cotton Manufacturing Company, The first is by 
Raiilal Karsondas, a creditor for Rs, 6,500 in respect of three 
deposit receipts, the second by Raja Bahadur Slnvlal Motilal, 
who is a creditor’ to the extent of three lakhs, one lakh of which 
is secured by a charge on certain liquid assets of the Company, 
and the third is by Raju Babaji, who alleges that he has a claim 
of about Rs. 50,000 in respect of monies due to him for the 
erection of a weaving shed for the Mill, 

The chief allegation on which the prayer for winding up the 
Company in all these three petitions is based is, that the Company 
is unable to pay its debts. There are other allegations made 
regarding the management of the Company to the effect that the 
affairs of the Company have been grossly mismanaged by 
the Directors. 

The Company oppose these petitions and a large number 
of creditors have also appeared who are desirous that their in- 
terests should be secured by some means or other, either by a 
winding up order being made, or by some directions of the 
Court being given. A number of share-holders have also appeared 
and they are anxious that their interests should be protected. 

The grounds on which the Company oppose the petitions fall 
under two heads. In the first place they fake certain technical 
points, It is contended that the petitioners are not creditors who 
are entitled to petition under section 131 of the Indian Companies 
Act, The ground for this contention seems to be, that a creditor 
must be a person to whom a debt is now due and who can 
demand immediate payment from the Company before he can 
petition. That contention seems to be based on the definition 
of w debt in section 180. But the definition of u debt is quite 
distinct from the meaning of the word u creditor”. A creditor is 
a person to whom money Is owed by the Company. Whether 
he can claim immediate payment of that debt or whether' his 
right to demand payment is deferred by his agreement with 
the Company to a future time, he still remains a creditor. 
Otherwise this contention would lead to this absurdity, as I have 
already observed on an interlocutory application in these 
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petitions, that repo iters who 1 ave hrst their monies to the 
Company would have to sfctnd by and see the assets of the 
Comply dissipatt d without thiir being- able to m-k the pr< Ac- 
tion of the Court* The petitioners Rat lal an i S ivl il are 
c early creditors entitl'd to pefci ion undtr section 1 3l, It uny 
be that tl e posith n of Eaju B< baji is Fomevl at different the 
amount of his claim ii any has jtfc to be ? scertained. Put it 
seems unnecessary to decide whether he is in a | osition to fib a 
petition, as there are two petition-, which are good, before the 
Court 


The nest contention is that the petitioners have not proved 
any ground on which the C|||frt can make a winding up order; 
that the only ground defined under section 128 on which the 
petitioners can rely is ground (d) * whenever the Com j any is 
unable to pay its debts 99 That is defined in section 129, Nub-section 
(c) (the only part of that sietion uhich is lelevant to thtse peti- 
tions) as fodows Whenever it is proved to the safci-facrion of 
the Court that the Company is unable to pay its debts. 1 * The 
Company argue now that as et debt 99 is defined in section 1:30 as 
debts actually due, therefore the petitioners must prove that 
the Company is unable to pay d'bts which are due to-day, and 
that even if the Court is satisfied that the debts which will 
fall due to-morrow and any time thereafter cannot be paid, the 
Court cannot make a winding up order on this ground. Even 
if that contention, which appears to lead to an absurdity, is 
correct, it is immaterial, because clause (e) t > section 15.8 makes it 
possib’e for the Court to order the winding up whenever for any 
other rea-on of a like nature the Coin t is of opinion that it is 
just and equitable that the Company should be wound up. 
And if the Court i-> satisfied that the Company is unable to pay 
the debts falling due hereafter that would be a reason of a like 
nature to (J). It is suggested that reasons under clause (e) 
must be restricted to reasons of a like nature to those mentioned 
i pie previous clau-es (a) to (d) but in the case of In re Shah Skam 
lion Company of IncUu&\ Mr. Justice Davar held himself 
to follow the English practice, and to construe the 
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section in the same way as the English Courts have construed! the 
corre-p aiding section in the English Act, although the words 
u for any othtr reason of a like nature *’ are omit ed in that 
section. However, I am Neatly of opinion that if the petitioners 
can satisfy the Court that the Company on a general perusal of 
its balance sheet cannot pay iU debts, in other words, that its 
asst ts are not sufficient to satis y its liabilities, that will enable 
the Court to order its winding up. Tue last balance sheet, 
which has been put before the Court, contains the last audited 
aec »unts up to the 80th June 1903. Ti.ose accounts were not 
audited until six months later, and, therefore, I have not got full 
details ot the present position ot the Company. But it is admit* 
te 1 that the Co npuny is now a creditor of the Tricumdas Mills 
to the extent of nearly thirteen lakhs, and a very large amount 
of that nm^t have been lent to the Incumdas Mills since the 
80th Jane 1003. Tne amounts (or which acceptances have been 
given were on that date nearly Rs. 2^01,000 and they m jsg have 
increased since that date. New the loan to the Tricumdas Mills 
was an act not contemplated and not empowered by the 
Memo andum ot Association, and although the share-holders 
appear in IS >8 to have empowered the Directors to lend the 
funds of the Comp my fco other Companies there can be no doubt 
that the resolution of the sh ire-holders was u 7 in vires, and that 
for elev en years, not only the funds of theC>mpanv, but the 
money which was borrowed horn the public for the working of 
the Comp »ny. have gone in o the pockets of the Agents of the 
Tricumdas Mills. That amount ot thirb en lakhs must now bo 
taken as a very doubtful a set. The Company in trying to 
establish their solvency have es mated it at 3 lakhs, but I 
should consider th it an over valuation. However that may be, 
the remaining assets, which they entered in their affidavits with 
their estima r ed value, will noton close ^eru iny beir the \a uo 
whic * has been put upon them by the Company. They have 
valued the machinery, as it appears on the assets side of the 
balance bln et, at co^fc price without deducting the depreciation 
to the extent of nearly five lakhs which appears on the side of 
Ji abilities. Other asset* are s ich th it they are not available for 
the payment of the Company's debts. They are merely available 
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1909. for tlic working of the Mills j so that if the Company endeavour- 
in' the ed with these assets to satisfy the debts of the creditors it would 

Inman Com- ifc im possible to continue working the Mill. Now, it is no 
fames AOT, doubt the practice for Mill Companies in Bombay in order to 
matter of work their Mills to borrow money for working capital, but such 
borrowings should not exceed what is actually required for work- 
tbriso Com- j Q o purposes and should not exceed to any great extent under 

PANT AND IN 0 * * «/ o 

the matter careful management the liquid assets, such as cotton, coal, stores, 

Kabsondas fhe Company’s credit depends on this rule being observed 

Bnt it is clear that the borrowing of this Company has been 
quite out of proportion to what was required for the working of 
the Mill ; and also to the paid up capital. W ith the small amount 
of Es. 7] lakhs paid up capital the debts of the Company have 
amounted to something over Rs 25 lakhs For the piesent tho 
Company’s eiecht has gone 

If these petitions were dismissed, it is quite clear that the 
Company would not be able to pay its liabilities as they became 
due. The only result would be that the first person who 
obtained a decree against the Company (and I have only recently 
passed a decree foi Es. 50,000 against it) would proceed in 
execution of his decree. It appears certain that if I dismissed 
these petitions there would be other petitions filed immediately 
afterwards. 


I am quite convinced on the affidavits before mo that the Com- 
pany is not in a position to pay its debts, and, therefore, it is 
desirable that a winding up order should bo made At the same 
time, there is no doubt that if an arrangement can be anived at 
between the Company and its creditors, it would be desirable 
that an attempt should be made to give effect to that arrangement, 
so that the interests of the creditors might be protected as well 


as the interests of the share-holders. Already it appears from the 
affidavits that suggestions have been made from some sources, 
if they prove effective, would keep the Company going, 
scheme or proposal by the Company to keep itself afloat 
j flB jttfo & scussed wi th any chance of success unless the winding 
is ma(ie ' ft is only after the winding up order is made 
majority of the creditors is able to bind the 

1 1 f ' f i : 

s HU V X H <■ Ini. s ' ? 
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minority. Otherwise any one creditor can come in and upset 
any arrangement which has appeared satisfactory to the rest of 
his co-creditors. Therefore I shall not sanction any proceedings 
in the winding up order which might in any way prejudice the 
chances of a settlement, and the bringing forward of any scheme 
for carrying on the business of the Company which may be 
acceptable to the creditors. 

The order, then, will be : First of all that the Company be 
wound up. I propose, then, as I did in the case of the Trieumdas 
and Lukhmidas Mills to proceed to appoint a Liquidator, 
although I suggest that he should be provisional for a short time. 
What I would suggest is that until the 16th October Mr. Sethna 
be appointed official Liquidator in the same position as he is 
Liquidator of the Lukhmidas Mill. It is necessary that there 
should be a Liquidator for the purposes of arranging a com- 
promise and scheme of settlement, but there will be no necessity 
for the Liquidator to continue after the scheme has been 
sanctioned by the Court, except for the purpose of giving effect 
to the scheme. 

The official Liquidator will therefore be appointed pro- 
visionally. 

I have no objection now in the interests of the share-holdeis to 
direct that nothing should be done under the order for winding 
up by the Liquidator beyond carrying on the working of the 
Mill until further application is made by the Liquidator. 

Liquidator to have powers (6), (< d ) and (/) in section 144, 

Under section 138 until further order proceedings to be stayed 
except as to the carrying on of the business of the Company by 
the Liquidator. 

It is advisable that any proposals for settlement should be 
crysfcalized as soon as possible, so that the meeting of the 
creditors and contributories can be summoned. 

I allow the contributories inspection of the directors 5 minute 
books and accounts relating to the loans made by and to the 
Company. 
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Costs of the petitioner R&tilal Karsondas and the costs of the 
Company out of the assets ; and one set of costs between the 
other petitioners and creditors appearing. As the other 
petitioners had notice of the first petition their costs must be 
included in the one set of costs allowed to the creditors. 

Attorneys for 1st petitioner : Messrs. DapMary, Feireim and 
I) wan* 

Attorneys for the other petitioners : Messrs, Bhakhanhar , Kanga 
and Gtrdharlal. 


Attorneys for the Company : Messrs, Payne and Co . 

Attorneys for other creditors : Messrs, DihAit, Dhmjisha 
and Simderdas. 


K. Mol. li 


APPELLATE CIVIL, 


Before Sir Basil Scott, Ki., Chef Justice, and Mr. Justice Batchelor. 

1910 GULAM HUSSEIN alias KIKABHAI TYABALLI (oeioinal Plaint- 

February 10. iff), Appellant, v. MAHAMADALLI IBRAHIMJT and others 
(original Defendants), Bespondentv 

Civil Procedure Code {Act XIV of 1882), sections 4 J and 50 — Transfer of 
Property Act {IV of 1882), section 90 — Suit to recover mortqage«debt by 
sale of mortgaged and unhypothecated pi operty— Decree against mortgaged 
property alone— Sale— Amount realized not sufficient— Application for 
supplemental decree to recover balance by sale of other property — Limitation 
— . Putting forward allegations at a late stage. 

In a suit upon a mortgage dated the 18th April 1887 the plaintiff claimed, 
on the 18th April 1899, to recover the raorfcgagc-debt by sale of the moitgaged 
property and the balance, if any, from the non -hypothecated propeiiy of the 
mortgagor. The decree was passed in plaintiff's favour against the mortgaged 
property alone. The amount realized by the sale of the mortgaged property 
Whg insufficient to satisfy the decree, the plaintiff applied under section 90 
Transfer of Property Act (IV of 1882) for a supplemental decree against 
{m property of the mortgagor, 

* Second Appeal No. 493 of 1 06, 
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The first Court found that the claim for a personal decree against the mort- 

ifi 1 

g%or was time-baired 

On appeal by the plaintiff be attempted to prove that the claim was within 
time owing to an intermediate payment by the defendant but the appellate 
Court found that the plaintiff failed m bis attempt and confiimed the decree 

On second appeal by the plaintiff held, confix min g the decree, that the mort- 
gage m suit being of the year 1887 and the suit of the year 1899, the plaintiff’s 
light to a personal decree against the mortgagor was time-ban ed, the plaintiff 
having failed to show the giound on which exemption from the law of limi- 
tation was claimed. 

Held, further that the plaintiff could not be allowed at a late stage of the 
suit to biing foiwaid for the fiist time allegations which it was necessary to 
prove in order to show that he was entitled to a further decree against the 
defendant personally. 

Second appeal from the decision of W. Baker, District Judge 
of Surat, confirming the decree of Chimanlal Lallubhai, First 
Class Subordinate Judge, 

On the 18th April 1887 one Ibrahim Jiva passed a mortgage- 
bond to the plaintiff. Subsequently the mortgagor having died 
the plaintiff, on the 18th April 1899, brought a suit against the 
mortgagor's widow as defendant 1 and his children as defend- 
ants 2—4 to recover Rs. 1,999 due under the mortgage. The 
plaintiff claimed to recover the said amount by sale of the 
mortgaged property and the balance, if any, from the remaining 
non-hypothecated property of defendant 1 and of the deceased 
mortgagor. The decree was, however, passed against the mort- 
gaged property alone. The amount realized by the sale of the 
mortgaged property being insufficient to satisfy the decree, the 
plaintiff applied under section 90 of the Transfer of Property 
Act (IY of 1882) for a further decree against the other pro- 
perty of the mortgagor. The Subordinate Judge found that 
the claim was time-barred and that the plaintiff was not entitled 
to the further decree prayed for 

The plaintiff appealed to the District Court urging inter alia 
that the sum of Rs. 200 was paid by the mortgagor to the plaint- 
iff subsequent to the mortgage, therefore, the claim was not 
barred by limitation and that the plaintiff should have been 
allowed an opportunity of proving the payment of interest as 
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alleged by him, The District Judge found that the plaintiff 
was not entitled to adduce evidence to prove the payment of 
interest and that he was not entitled to a further decree under 
section 90 of the Transfer of Property Act, The appeal was 
therefore dismissed with costs. In his judgment the District 
Judge observed as follows — 

Section 50 of the Civil Procedure Code provides that if the came of action 
arose beyond the period ordinal ily allowed by any law fox instituting the suit, 
the plaint must show the ground upon which exemption from such law is 
claimed 

It is argued that the plaint in the original suit satisfies the requirements of 
section 50. 


The plamt, paia 5, says that Bs. 7-8 0 were paid as lent. No date is 
given. It also says 200 weie leceived but as it is not stated on what account 
it was received, the learned Sub- Judge holds that it wa^ not a payment undei 
the mortgage at all, but on some other account, 

T9 hat the plaintiff seeks now to prove is that the payment of 200 as interest 
was made within 6 years of tne suit. This fact is stated to be mentioned in 
the original plaint But the plaint merely states that 200 were leceived and 
does not gwe any date oi the account on which they weie paid. Hence it will 
appear that the piesent application contains 2 distinct allegations which are not 
found m the original plaint, first that 200 was paid within six years oi the 
suit and secondly that it was paid as interest. Plaintiff seeks to adduce evi 
dence to piove these allegations I do not think he can be allowed to do so , it 
is stated that no fie&ii allegations aie made and that he is not going beyond his 
original plaint It is argued that the fact of his mentioning tins sum of 200 
m the plaint taken with his request for a remedy against the mortgagor 
personally should lead the Court to presume that this amount was paid within 
the period of limitation. I do not see how the Court can make such a presump- 
tion when the plaintiff himself does not trouble to explain m his plaint how 
the payment of this sum saves limitation. Even now no date is given of the 
payment and beyond saying that it was within 6 years plaintiff does not give 
any information as to when it was paid. Noi is there anything in the 
application regauliftg the payment being shown m the debtors handwriting. 

In these circumstances it seems to me that the piesent allegations arc 
entirely different from those in the original plaint, when the personal relief 
sought was not based on the facts now alleged. In his deposition in the 
| Wiginal suit plaintiff did not give the details. It does not appear to me that 
I rulings cited contemplate the proceedings under section 90 of the Transfer 
erty Act being based oh an entirely new case and 1 would therefore 
aintiff has no right to set up these new allegations and cannot he 


. 
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The plaintiff preferred a second appeal. 

•HT. X. Mehta for the appellant (plaintiff) : — Our point is that 
both the lower Courts erred in not allowing ns to adduce evi- 
dence to show that onr personal remedy against the defendant 
under section 90 of the Transfer of Property Act was not time- 
barred. If section 88 of the Act be read in conjunction with 
section 90 it becomes clear that there are two distinct decrees 
to be passed — one a substantial decree under section 88 and 
another under section 90 — on the application of the decree- 
holder in case the net proceeds of any sale under section 89 are 
insufficient to pay the amount due on the mortgage. The 
question is whether the personal remedy was within time. We 
contend that it was not necessary for us to ask for a personal 
remedy in the plaint or to show that the remedy, if asked for, 
was still subsisting, as the time for showing that it was not 
time-barred arose when it was found that the net proceeds of 
the sale under section 89 were insufficient If the net proceeds 
of the sale had been sufficient to pay off the mortgage-debt, an 
application under section 90 would not have been at all neces- 
sary : Musaheb Zamm Khan v. Inccyat-ul-lah^ and Hama DaM% v« 
Sahharam Lingu^ support our contention. 

Ln A , Shah for respondents 1, 2 and 4 (defendants 1, 2 and 
4) ; — The plaintiff asked for a personal remedy in respect of the 
balance and mentioned the fact of having received Rs. 200 with- 
out giving the date of the receipt or the purpose for which that 
amount was received. 

We rely on section 50 of the Civil Procedure Code, The 
plaint merely stated that Rs. 200 were received but it did not 
show that receipt kept the personal remedy subsisting. The 
lower Courts were therefore justified in not allowing the plaintifi 
to adduce fresh evidence to show that the personal remedy was 
not time-barred ; Damodar Sakarchand v, Vganht Gangaram 

See, Form of Plaint in a suit on mortgage, No. 109, Scb* IV, 
Civil Procedure Code of 1882. 

Nb K t Mehta in reply. 

(0 ^92) 14 All, 513. (2) (1009) 11 Bom, L. B li27* 

0) (1906) 31 Bom, 24i 
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Scott, C. J. :< — The plaintiff originally sued on the 18th April 
1899 to recover Rs 999 due under a mortgage-deed dated the 
18th April 3887. He claimed to recover the amount in question 
by sale of the mortgaged property and any balance from the 
remaining non-hypothecated property of the first defendant and 
of the deceased mortgagor. 

A decree was passed in his favour against the mortgaged 
property alone. The amount realized by the sale of the mort- 
gaged property was insufficient to satisfy the decree by Rs, 837 
and the plaintiff applied under section 90 of the Transfer of 
Property Act for a further decree against the other property of 
the mortgagor. 

The Sub- Judge found that the claim was time-baired. 

An appeal was then preferred to the District Court on the 
ground that a sum of Rs. 200 was paid by the mortgagors on 
account of interest on the mortgage-debt and that therefore the 
plaintiffs present claim was not barred by limitation and that 
the plaintiff should have been allowed an opportunity of proving 
the payment of interest as alleged by him, 

The Acting District Judge framed the following issues s— 

(1) Whether the plaintiff is entitled to adduce evidence to 
prove the payment of interest ? 

(2) Whether he is entitled to a further decree under section 
90 of the Transfer of Property Act ? 


He decided both the issues against the plaintiff. He says 
u what the plaintiff seeks now to prove is that the payment of 
Rs. 200 as interest was made within sis years of the suit. This 
fact is stated to be mentioned in the original plaint. But the 
plaint merely states that Rs. 200 were received and does not 
give any date or the account on which they were paid. Hence 


it will appear that the present application contains two distinct 
allegations which are not found in the original plaint, first that 
Rs, # 200 was paid within six years of the suit and secondly that 
||f paid as interest.” * 

are opinion that the District Judge came to the right 
the facts stated by him. 
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Section 43 of the Code of Civil Procedure of 1882 provides 
that " A person entitled to more than one remedy in respect of 
the same cause of action may sue for all or any of his remedies* 
but if he omits (except with the leave of the Court) to sue ior 
any of such remedies he shall not afterwards sue for the remedy 
so omittedi* If therefore he wished to make out a case that he 
was entitled to a decree against the mortgagor personally or 
against his unhypothecated property in the event of the sale- 
proceeds of the mortgaged property being insufficient to pay the 
mortgage-debt, be was bound to put forward in his plaint the 
allegations which if established would entitle him to that relief. 
The mortgage being a mortgage of 18th April 1887 and the suit 
being a suit of 189 9, it is clear that the plaintiffs right to a 
personal decree would he barred unless he could allege some 
ground for exemption from the law of limitation. 

Section 50 of the Code of 1882 provides that “ If the cause of 
action arose beyond the period ordinarily allowed by any law 
for instituting the suit, the plaintiff must show the ground upon 
which exemption from such law is claimed/* The plaintiff did 
not show any giound for exemption from the law of limitation 
and therefore if the plaintiff is bound by what is stated in his 
plaint he cannot obtain the relief which he now seeks. In the 
case of Damodar v, Fi/anhu® the Court said, “ It is clear from 
the words of section 90 of the Transfer of Property Act that a 
direction of personal payment by the mortgagor should be in a 
supplemental decree to be passed when the net proceeds should 
be found to be insufficient. The original decree should merely 
have reserved to the plaintiff liberty to apply for decree under 
section 90/* This assumes that the plaint indicated that 
debt sued on was legally recoverable at the date of suit. 
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This view is supported by the form of plaint for a mortgage 
suit, No. 109, in the Schedule to the Code of 1882, which shows 
that there should be a prayer in the original plaint for payment 
to the plaintiff of the amount of the deficiency if the sale-proceeds 
should not be sufficient for payment of the full amount, 


(l) (1906) SI I?om. 244. 
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The conclusion, therefore* to which we have come is that the 
plaintiff cannot be allowed at this stage of the suit to bring 
forward for tlie first time allegations which it is necessary to 
prove in order to show that he is entitled to a further decree 
against the defendant personally. 

Our attention has been called to the decision in Ram Batin v. 
Sakharam Zingn®. That was a case in which the plaintiff in 
his plaint had claimed a personal decree although he had not at 
the original hearing led evidence to prove a subsisting personal 
obligation. It does not appear that any question of limitation 
arose which should have been confessed and avoided in the 
plaint. 

We affirm the decision of the lower Court and dismiss the 
appeal with costs. 

Decree affirmed , 

a b. u. 


APPELLATE CIVIL. 


Before Mr . Justice Chandavarkar and Mr . Justice Knight 

GOKULSING BHIKARAM PARD1SHI (original Pl iintiit), Appel- 
bant, v . KISANSINGH Gubu LAXMANGIRE and others (originat* 
Dependants), Respondents.* 

Civil Procedure Code (Act XIV of 1882) , sections 244, 25°, 047 — Decree— 
Execution— Death of judgment-debtor — Legal representatives of the 

judgment-debtor brought on record — Dispute as to property — Legal repre- 
sentatives should put forward their claim under section 244 — They cannot 
raise the defence in a separate suit for possession by auction-pm chaser—* 
Auction-purchase ? not a sfaangeu 

C sued M on a money-bond. M having died during the pendency of the 
suit, bis widow R and bis bi other N were brought by C on the leeoid as his 
representatives. A decree was passed awarding the claim out of the property 
: Gf.ihf deceased. After the passing of the deciee but befoie it could be 

ijl'vtl i •! •* ’ 

j- * Second Appeal No. 245 of 1900. 

■ 1:1 * i!iA ' <$ (1909) 11 Bom. Ji. B. 1127. 
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executed both B and 3ST died. C then brought on the record the defendants as 
the legal representatives of M. The latter denied that they were M ? s legal 
representatives or that they had any property of M's which could be liable for 
the decree. The Court overruled the objections* and in execution of the decree 
ittached and sold the piopcity in dispute. The plaintiff purchased the property 
it Ihe sale . and filed thh suit to recover possession thereof from the defend- 
ants. The lower Court disallowed the plaintiff’s claim on the ground that 
the property having been joint property of M and defendants’ survived to the 
latter at M’s death ; and that the plaintiff obtained no title at tho Court 
sale which ho could legally assert as against the defendants. In the lower 
appellate Court the plaintiff contended unsuccessfully that the defendants were 
debarred by the provision 4 * of section 214 of the Code of Civil Procedure* 1882, 
Horn asserting their title. 

Held , that as the proper lj uas sold by the Court at C’s instance as 
that of M, the question so far was one relating to the execution of the deciee 
arising between the decree-holder and the defendants as judgment-ch btois 
under section 252 of the Civil Procedure Code of 1882. It was, therefore* a 
question m relation to them falling within section 244 of the Code by leason 
of the explanation to section 647 that applications for the execution of the 
deciee were proceedings in suits. Tho defendants were consequently bound to 
object to the attachment and sole under that section, so far as the deciee- 
holder’s action was concerned 

It was contended that whatever might have been the result if the decree- 
lioldei had been a paily to the suit* the present dispute was between the 
auction- purchaser, who was a stranger to the previc us suit and the execution 
proceedings theiein, and the defendants, and that section 244 did not apply 

Hrldj that though an aiicbon-purchasei at a Couit-salo in execution of a 
decico was nob a part> to the suit in which the decree was passed and though 
he was mta representative of either the decree-holder or the judgment -dob tor 
for the purposes of section 2*4* jet if tho question raised by tho judgme? t- 
debtor as to the legality of the Comb sale was virtually one between the parties 
to the suit* that is* between the decree-holder and the judgment-debtor, and if 
in the decision and result of that question the auction-purchaser was interested, 
the judgment-debtor ought not to be allowed to attach the sale in a suit. 

The test in all such cases is whether the ground upon which the Court-sale 
Is attacked as couferimg no title upon the auction-purchaser affects the parties 
to the suit and could have as between them been laised and determined under 
section 244 and whether the auction-purchaser, though not a party to that 
suit, is a party interested in the result 

Second appeal from the decision of Gulabdas Laldas, First 
Class Subordinate Judge, A. P., at Nasik, confirming the decree 
passed by B. B» Kunte, Joint Subordinate Judge at N&sik, 

* 678—5 
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Suit to recover possession of property purchased in execution 
of a decree* 

The decree was passed on a money-bond passed by one 
Mahadevgir in favour of Ohimnaji in 1882. During the pen- 
dency of the suit, Mahadevgir having died, his widow Rahu and 
bis brother Narayaugir were brought on the record as his Ie<r a l 
representatives. The decree passed was against toe proper tv 
of Mahadevgir® 

After the decree was passed but before it could be executed 
both Rahu and Narayaugir died. The deoee-hoMi-r Chimnaji 
thereupon brought on the record the names of Kisangir and Nana 
(defendants) as the legal representatives of Mahadevgir; and 
sought for execution of the decree by attachment and sale of 
the property in dispute. It was contended by the defendants 
m those proceedings that they were not the legal representatives 
of Mahadevgir and had no property of his into their possession 
The Court notwithstanding attached the property : and at the* 
sale it was purchased by the plaintiff on the 12th August 1896. 
The certificate of sale was issued to him on the 24th June 1905. 

The plaintiff brought this suit on the 15th August 1907 to 
recover possession of the property from the defendants. 

_ It was contended in defence that the property in dispute was 
he joint family property of Mahadevgir and defendants : and 
that on the death of the former it devolved upon them by 
■ survivorship. ■ "v 

The Subordinate Judge held that the property was the mint 
family property and that it devolved upon the defendant! by 
survivorship on. Mahadevgir’s death. He held further that the 
plaintiff's claim was barred by limitation. 

On appeal this decree was confirmed by the lower appellate 
Court, on grounds which were stated as follows : — P 

f lrllw aPPeM that ! he deOree - hold01 ' Chi ^ Showed bo regard for truth 

t """* Farty dBf9Ddtots jndgment-debtoMto 
e estate of Mahadevgir for tbepmpoees of tLLZ^ 

* h0Bgh h ® k,18w as a ■*»•* that Mahadevgir 

' 8 ’ aa W: te&ndwis , . and after : 
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their death defendants 1 and 2, who are brothers to ench other and rou sin’s 
sons to M.ihadevgir, and defendant 3, who was neither an agnate nor 
cognate relation to the deceased, as judgment-debtors. Though they urged in 
the course of execution tint they were not she heirs or legal representatives of 
the deceased judgment- debtors, the execution was proceeded with and the 
right, title and ini rest of Mahadevgir in the plaint land was sold with all the 
thiee defendants as parties on the record. No objection to the attachment of 
the property seems to have been raised by them in execution find the circum- 
stance of the Sale having been made absolute in favour of the plaintiff, with 
the present defe: dants as Mahadevgiv’s legal lepresent&tives, has given rise to 
the contention on behalf of the plaintiff that they are found by the sale and 
made it necessary for me to frame the first issue in the easel 

This issue should have been raised in the original Court, but as it ?s one 
purely of law and as none of ihe parties would or could attempt to call 
evidence, 1 have framed it here and proceeded to determine it myself. In this 
connection I may remark at once tb at th* contention of tin appellants pleader 
that the nature of the debt should have been inquired into has no force.' '*!:© 
plaint did not allege that the debt was binding on Narayanglr or that 
hi ah >dtfvgir hid contracted it as manager and it was not competent to the 
appellant to make a new case in this Court. 

Though the present defendants cm Id and should have objected to the 
plaint property being sold in execution as Maha&evgir’s property, their omission 
to do so does not estop them from raising the contention in this suit* not* 
withstanding the provisions of section 244 of the Code of Civil Procedure, 
and the reason is that the plai tiff as purchaser at a Court -sale is not a 
representative of the decree- holder (I. L. R 25 Born. 631) and th* provisions 
of the section which require that questions arising between the parties to ' the 
suit in which the decree was passed or their representatives and relating to the 
execution, etc., should be determined in course of execution and which- forbid 
a separate suit for the same do not come into play. 

No doubt in a suit between parties to execution or their representatives the 
question not raised in the course of execution could not be urged, but as a 
purchaser at a sale in execution is not a party to the suit (I. L. R. 35 Bom. 
290) and a> he is a representative of none of the parties, there is no bar of 
section 244 or of section IS, Civil Procedure Code, to the defendants taking 
exception to the title of the plaintiff in this suit. 
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Mahadevgir’s interest, which came into existence with him died with him, 
because he was undivided co-parconer in a Hindu family and because the 
decree was a mere money decree and no specific charge was created by him 
during his life-time and because the attachment had not been laid while he 
was alive. 

The plaintiff appealed to the High Court. 

" •. ; ;i j ~ 
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Ji, B, Desai, for the appellant (plaintiff). K. 11. Krl/r,n , 

for the respondents. 

The following eases were cited: — Vmmuo Kthaar baaijd \ . 
Kali Dcib Sanyal W ,• Madhusiulaii Das v. Golimla Prut Chovr- 
dhurani ® ; Bam Chandra Mnkerjcc v. Ron jit Singh® ; Tar a Lai 
Singh v. Sctrobar Singh® ; Collector of Jann par v. Bilhal Das® j 
Krishna® v. Armachalau® ; Kashi noth Maushwnr v. Bap 
Pandurang® ; Trimlah Jlamrao v, Govinda® ; Marian/ a v. IT a gat 
Sakeb®. 


Chan d avarkar, 3. : — The facts found by the lower appellate 
Court, on which the question of law arising upon this second 
appeal turns, are shortly these. 

Chimnaji valad Rarnji brought a suit on a bond against 
Mahadevgir Guru. The latter having died during the pendency 
of the suit, his widow Eahu and his brother Narayangir wove 
brought by Chimnaji on the record as the deceased’s legal 
representatives. The suit ended in a decree, awarding the 
claim out of the property of the deceased. Before execution, 
both Rahu and Narayangir died. The decree-holder (Chimnaji) 
then brought on the record the present respondents as legal 
representatives of the deceased judgment-debtor, Mdhadovgir, 
and applied for execution of the decree by attaehimit and sale 
of the property now in dispute. The respondents denied that 
they were the legal representatives of the deceased, and that 
they had any property of his which could bo liable for the 
decree. All these objections were, however, negatived by the 
Court executing the decree and the property in dispute was 
attached and sold. The present appellant, having purchased 
it at the Court-sale, sued to recover possession from the 
respondents. 

Both the Courts below have disallowed the claim on the 
ground that the property in dispute was the joint property of 


^ M (1892) 19 Cal. 683. 
i<n H 08991 27 Cal. 34 
M (1899) 27 Cal. 242, 257. 
0 \ ] (1899) 27 Cal. 407. 


® (1898) 28 Bom. 237, 241, 242. 


® (1902) 21 Ail. 291. 

(0) (1892i 16 Mad. 447. 

V) (1909) 11 Bom. L. R, 09!>, 
C«) (1894) 19 Bom. 328. 
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the deceased Mahadevgir and the respondents* held by them as 
co-parceners in a joint Hindu family* and that on Mahadevgir's 
death the respondents having acquired an exclusive title to it 
by survivorship, the appellant obtained no title at the Court- 
sale which he could legally assert as against the respondents. 

In the lower Court it was contended for the appellant that 
the respondents were debarred by the provisions of section 214 
of the Code of Civil Procedure from asserting their title. That 
Court disallowed the contention, relying on the decision of this 
Court in Mag add v. Dash I MnlJiM. 

Act XIV of 1882* which applies to this case* laid down 
certain procedure as to the execution of a decree for money 
obtained against a person brought on the record as the legal 
representative of a deceased judgment-debtor. If such person 
denied his representative character, the Court executing the 
decree could either itself decide the question of representation 
or refer the parties to a separate suit : (section 244* last 
paragraph). Under section 252* the decree-holder could attach 
and sell the property of the legal representative in satisfaction 
of the decree under certain circumstances, viz,, when there 
was no property of the deceased in the possession of the legal 
representative and the latter had failed to satisfy the Court that 
he had duly applied such of the deceased's property as had come 
into his possession. 

In the present ease* according to the finding of the lower 
appellate Court, the decree-holder Chimnaji brought the 
property to sale* although he knew that the respondents were 
not the deceased Mahadevgir's legal representatives. The 
property was sold by the Court at the decree-holder's instance 
as that of the deceased. So far it cannot be denied, and indeed 
the respondents’ pleader before us had to concede, that the 
question was one relating to the execution of the decree arising 
between the decree-holder and the respondents as judgment- 
debtors under section 252. It was, therefore, a question, in 
relation to them, falling within section 2 14 of the Code of Civil 
Procedure by reason of the explanation to section 847 of the 
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Code, that applications for the execution of decrees are proceed- 
ings in suits. The respondents were bound to object to fclio 
attachment and the sale under that section, so far as the decree- 
holder’s action was concerned. But they did not object. It is 
now contended that, whatever might have been the result if the 
decree-holder had been a party to the present suit, the dispute 
now is between the auction-purchaser, who is a strangor to the 
previous suit and the execution proceedings therein, and the 
respondents, and that, therefore, section 241 does not apply. 
The answer to that contention is that, though an auction- 
purchaser at a Court-sale in execution of a decree is not a party 
to the suit in which the decree was passed a.nd though he is not 
a representative of either the decree-holder or the judgment- 
debtor for the purposes of section 244, yet if the question 
raised by the judgment-debtor as to the legality of the Court- 
sale is virtually one between the parties to the suit, and if in 
the decision and result of that question the auction-purchaser is 
interested, the judgment-debtor ought not to be allowed to 
attack the sale in a. suit. That is upon the ground that 
he is ^ precluded by section 244 from raising the question 
as a defence in any proceedings other than those under 
that section. That is the law laid down by the Privy Council 
in Promt vo Kumar Banyd v. Kalidas Sanyat®. In their 
judgment the ruling of the Madras High Court in Kuriydi 
v. Mayan® is referred to by their Lordships with approval. 
In that Madras case it was held that the question whether the 
property mentioned in the decree was available for execution 
was one arising between the decree-holder and the judgment- 
debtor’s legal representative. So in the present case that is 
substantially the question. The test in all such cases is whether 
the ground upon which the Court-sale is attacked as conferring 
no title upon the auction-purchaser affects the parties to 
the suit and could have as between them been raised and 
determined under section 244 and whether the auction- 

purchaser, though not a party to that suit, is a party interested 
. ih the result. 
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This view is not inconsistent With but is supported by the 
judgment of this Court in Maganlal v, Mulji®, which is 
relied upon by the lower appellate Court as warranting its con- 
clusion, In that case the question was simply between the 
judgment-debtor and the auction-purchaser; and therefore it 
was held that the question could be tried in a separate suit and 
that section 244 was no bar. But the judgment in that case 
explains the Privy Council decision in Prosunno Kumar Sanyal 
v. Kalidas Smgal®, as applying where the question is virtually 
between the parties to a suit and the auction-purchaser is affected 
by its determination. 

For these reasons the decrees of the Courts below must be 
reversed and . the claim of the appellant allowed with costs 
throughout on the respondents. 

Appeal allowed , 

E. E. 

{ i ) (1901) 25 Bom. 031* (Si ,1892) 19 Cal. 0S3. 


APPELLATE CIVIL. 


Before Mr* Justice Ohandavarhar and Mr. Justice Heaton, 

JAGANNATH RAGHUNATH (original Plaintiff), Appellant, v. 
NABAYAN L. SHETHE (obiginal Defendant), Respondent,^ 

Hindu Lavj—Mitaksham~» Mayuhka^Hamaihis — La to governing Kar,mtlm 
who live in Bombay -^Succession — Anva diega Stridhan — Preference between 
husband and son bom of adulterous intercourse — Sliudras— Forms of 
marnage-~F resumption as to form * 

The Kamatlris, settled in Bombay, are governed for the purposes of inherit* 
ancs by the Jaw of the Mitaksbara and the Mayakba, where they agree : but 
where they differ, the Mayukha law must prevail. 

The stridhan of a female devolves on her death upon her husband in 
preference to the son born of her by adulterous intercourse. 

The law will, even among Shudras, presume the marriage to have been 
according to the approved forms if the parties belonged to a respectable family* 

Appeal from the decision of Gulabdas Laldas^ First Class 
Subordinate Judge at Tirana. 

% First Appeal No. 91 of 1900* 
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Sait for declaration. 

The propeity in dispute belonged originally to ouo Laxmibai, 
who had obtained it after maniage by way of gift from hoi 
husband in 1891. Lajnnibai died in ls96, leaving a son 
Elshetti and a daughter Narsubai. 

Narsubai was married to one Naisinga , but she di<l not lh < 
with him. She lived with Taxman (defendant No. 2) and had 
a son born of her by him. Narsubai died in 1903 and a few 
months after her son also died 

In 1904, Narsinga sold the property in dispute to Jagannatli 
(plaintiff) . 

The plaintiff filed this suit to establish his title to the property 
and to recover possession of the same 

Elshetti having died, his son Narayan w as sued as defendant 
No. 1 and Laxman as defendant No, 2. 

It was contended for the defence that on LaxmibaiN death 
the property devolved equally on her son Elshetti and her 
daughter Narsubai ; that Narsubai’s moiety descended on her 
death to her son and from him to defendant No 2. 


The Subordinate Judge held that the deed of sale by N arsing 
to plaintiff was proved ; but he found that N arsing did not 
acquire any title to the property, which on Narsuoaffs death 
devolved upon her son. He, therefore, dismissed the suit. 


The plaintiff appealed. 

The appeal was heard by Chanda vaikar and Knight, JJ,, on 
the 30th September 1907. Their Lordships leferred certain 
issues to the lower Couit for trial ; and in doing so delivered 
the following interlocutory judgment. 

Chandavarkar, J. ; — The important point in this ease is what 
is the law by which the community called Kamathis— to which 
the parties belong— are governed. 

y Hitt the Court below the pleadings appear to have been framed 
Vpoin the basis that according to the plaintiff” the law governing 
f ) the parties was that of the Mitakshara. According to the defend- 
ants it was the law * of the Mayukha. But at the trial it 

fcS fk I-, .i- j. v 1 $•* \ %'i ■ i 1 1 n ; '• i 
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appears that reliance was placed by the defendants apparently 
upon the law of the Andhra School in Southern India, because 
the Kamathis had originally migrated from that part of the 
country where the Smriti Chandrika is the prevailing authority 
on Hindu Law. But whether this case was specifically made 
by the defendants is not quite clear from either the evidence or 
the judgment. And it appears from the judgment of the Subor- 
dinate Judge that he has relied upon the law of the Smriti 
Chandrika as being applicable to tire parties. But no issue was 
raised to try that particular ease and accordingly the evidence led 
as to it is so meagre that we cannot come to any satisfactory 
decision upon it as it stands. It is conceded here as it was in 
the Court below that the Kamathis who have settled in Bombay 
and other parts of this Presidency originally came about 70 
years ago from some part of Deccan Hyderabad. That being 
common ground between the parties the question is : — What is 
the Hindu Law by which they were governed in the place from 
whence they have migrated ? And whether since their settle- 
ment here and in other parts of the Presidency they have 
adhered to it or adopted the law of the Mitakshara or Mayukha 
School prevailing in this Presidency. 

According to the decisions of the Privy Council, when any 
community or family of Hindus migrate from one place to 
another, they must be held to have adhered to the law of their 
original place if they have not changed their original manners, 
habits and customs and religious observances. We think there- 
fore that distinct issues must be raised to try these important 
points and that additional evidence should be taken. The issues 
will be as follows : — 

(1) Whether the Kamathis settled in this Presidency have 
abandoned the manners and customs and usages of the place 
of their origin ? 

(2) Whether they have adopted the law of the Mitakshara 
and the Mayukha since their settlement in this Presidency ? 

The Subordinate Judge should record the evidence that might 
be adduced by the parties and return it to this Court within 
8 months with his findings thereon. 

b_678— 6 
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Bombay; arc governed for the purposes of inheritance by the 
law of the Mitakshara and the Mayukha, where these agree ; 
where they differ, the Mayukha law must prevail. 

The property in dispute belonged originally to one Lasmibai. 
She had obtained it after marriage by way of gift from her hus- 
band on the 11th of January 1894. Therefore it became her 
dridJmi of the kind designated in Hindu Law as anbadheya, or 
gift subsequent to marriage. Laxmibai died in 1896, leaving a 
son by name Elshetti and a daughter named Naisubai. As 
was held by this Court in Dagctldas huldas v, Savitnbtn&\ the 
anvadleya dndhan of a woman descends on her death to her «ons 
and daughters jointly, not to the daughters alone. Accordingly, 
the property in dispute was inherited by Narsubai and her brother 
Elshetti in equal shares. Narsubai died in 1903, and the question 
is, who inherited her moiety of the property ? It is proved from 
the evidence in the case that, although Narsubai was married to 
one Narsinga, yet she lived in adultery with respondent No. 2 and 
gave birth to a son. When she died, she left her surviving her 
husband and the son. The husband sold the property in dispute 
to the plaintiff on the 10th of June 1904. Respondent No. 2’s 
case in the Court below was that Narsubai became his lawful 
wife by marriage after she had obtained a divorce from Narsinga. 
The Subordinate J udge has held the divorce not proved, and 
we agree with him. The evidence to prove it is of an 
unsatisfactory character and establishes no more than that 
Narsubai lived with respondent No. 2 and had a son by him. 

Now the question is, whether her moiety descended on her 
death to the son born of her in adultery or to her husband 
Narsinga ? 

It is contended before us that the son inherited, because the 
law as to stndhan is that a woman's son is heir to it before her 
husband. But that law applies to a married woman, that is, one 
whose marriage was celebrated according to one of the recognised 
forms. When the text-writers say that the stridhan of a married 
woman, who has died ** without issue ", goes to her husband, 
if she was* married in one of the approved forms, the words 
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ee woman , 99 “ issue n and <e husband 99 were intended to be used as 
correlative, or, as Vijnaneshwara in another part of the Mitak- 
shara terms it, in the prati yougila sense, to show that the issue 
contemplated was issue of the woman by her husband and none 
else. Therefore, where a woman was married according to the 
approved form, the term a dies without any issue ” means issue 
of that marriage. There is no authority whatever in the Hindu 
Law for the proposition, which is contended for by Mr. Pradhan, 
that, when the competition is between the husband and a son born 
of the woman by adulterous intercourse, that son supersedes the 
husband as heir to the stridhan. 

It is next contended by Mr. Pradhan that we must presume 
under the circumstances of this case that the marriage of Narsu- 
bai with Narsinga was according to the unapproved form. That, 
however, is not the law. See Mussumat Thahoor Deyhee v. 
Eai Baluh Ranfi\ Gojabai v. Shreemani Shahajirao Maloji 
JRaje Bhosle®. Even among Shudras, the law will presume the 
marriage to have been according to the approved form, if the 
parties belong to a respectable family. The Karaathis are an 
intelligent and respectable section of the Hindu community. We 
must, therefore, act upon the presumption that the marriage of 
Narsubai was according to one of the approved forms. Under 
these circumstances, the plaintiff obtained a valid title from the 
sale of the property to him by Narsubai's husband, and, therefore, 
he is entitled to half a share m the property in dispute. 

We reverse the decree and allow the plaintiff’s claim to the 
extent of a moiety of the property. 

Costs throughout in proportion. 

We also direct an inquiry as to mesne profits of a moiety of 
the property from the institution of the suit until — 

(i) The delivery of possession to the decree-holder, or 

(ii) The relinquishment of possession by the judgment-debtor 
with notice to the decree-holder through the Court, or 

(iii) The expiration of three years from the date of the decree, 
whichever event first occurs. 

n. xu 

(1866) 11 M. 1. A, 139. ® (1802) 17 Bm, 414. 


559 


1910. 


Jaganfath 

RaGHTOUTII 41 

V* 

3ST ABA1AX. 



THE INDIAN DAW REPORTS. [VOL, XXXIV. 

APPELLATE CIVIL. 


Before Mr, Justice Chandavarkar and Mr . Justice Seaton, 

YELLAPPA bin BAMAPPA KUBI (obiginae Defendant XTo, 2), 
Appellant, v MABL1XGAPPA bin CHAVADAPPA and anotheb 
(obiginal Plaintiffs), Respondents * 

Shetsanadi f lands— Buies framed under Act XI of 18o2 (Bombay) +— 
Government continuing the shetsanadi lands to the family of the shetsanadi 
who is discharged by Government without any fault on his part— Con* 
tinuancc on condition of paying full siuvey assessment on the lands — 
Subsequent resumption of the lands by Government 

On tlie death m 1865 of the then shetsanadi , one B, Government appointed 
one Y as the new shetsanadi , but undei the miles fumed under Bombay Act 
XI of 1852, Government continued the shetsanadi lands to the family of B 
on condition of then pacing full survey assessment on the lands. The 
xcniuuention of Y wxs made payable out of the extia assessment xecoverecl in 
1005 Government lesumed the lands and handed them over to Y for his 
sei vices. 

Meld, that both the order passed in 1865 and the action taken under the rule 
fiamed under Bombay Act XI of 1852 had m law the effect of converting the 
land from a shetsanadi vatan into a rayatwan holding and investing the holder 
of the land with the lights of an oidmary occupant, entitled to it, so long as he 
paid the suivey assessment. 


* Pint Appeal No. 1 of 1908. 

f 1 lit &kt Uanmh is one holding i sail id oi gi nit of lands £oi military vu, 
applied especially t> a local militia acting also as pol ec and garrisons oi forts $ also 
an assignment oi giant of revenue oflaudfoi certain services; the assignment, as 
well as the office, may be hereditary -IFdso ih Glossary of Anglo-Indian Terms, 

* ^ ie Honourable the Governor in Council affirms the principle that the lands 
of a shetsanadi are liable to be resumed and given to another if the holder mis- 
conducts himself. Iiuescivmg this right, however, the Governor in Council rules that 
it shall he exercised only in cases of extreme misconduct. 

3. Inordinary cases oi misconduct the disms*d shetsanadi will he allowed to 
remain in possession of the land, but the lands will be subjected to full assessment 
and to a further payment, if necessary, to make up the remuneiation of the person 
; employed to perform service. 

|.;i& Whenever a shetsanadi u discharged without fault because the seivieeis no 
■ teg^'rc|uired, the land will remain in his possession subject to the survey assessment 
i ; Bbfcther demand can be made* 
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Meld, also, that the proceedings of 1905 were on the supposition that what 
was done in 1865 on B\ death had the effect of continuing the lands in dispute 
as one reserved for sheisanadi service; but that was not its effect, and the 
pioceedmgs m question weie ultra ut es* 

Appeal from the decision of T. D. Fry, District Judge of 
Dharwar. 

One Bashya was the registered shetsanack and as such certain 
lands were continued to him by Government free from assess- 
ment as remuneration for his services. 

On his death in 1865, Government appointed one Yellappa as 
the new sJielsamch ; but under the rules framed under Bombay 
Act XI of 1852, Government continued the lands to the family 
of Bashya on condition of paying to Government full survey 
assessment on the lands. The remuneration of the new sliet- 
sanacti, Yellappa, was arranged to be paid out of the extra 
assessment thus levied. 

Yellava, the mother and heir of Bashya, was in enjoyment of 
the lands. She sold them to the plaintiffs in 1876. 

In 1883, on the application of Yellappa, Government started 
an enquiry into the question whether they could resume the 
lands and place them in Yell appals possession. It was decided 
that they could not. In 1905, Government again started a 
similar enquiry, resumed the lands and placed them in Yellappa^ 
possession. 

The plaintiff filed this suit against the Secretary of State for 
India in Council (defendant No 1) and Yellappa (defendant 
No 2), to obtain a declaration of title and to recover possession 
of the lands. 

The defendants contended inU) aha that the orders complained 
of by the plaintiffs were legally passed under the rules framed 
under Bombay Act XI of 185 2, 

The District Judge decreed the plaintiffs* claim holding that 
they were not liable to eviction under the rules. The grounds 
of his judgment were expressed as follows ; — 

The heirs of the deceased had to pay full assessment to Government and had 
no further obligation of any sort. It need hardly bo added that they w ere in 
no way concerned with the manner m which Government might deal with the 
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assessment levied. They ceased to be shetsamdis and no longer enjoyed the 
exemption which had been allowed them while they were still shetsanadis. 
From the date of the Collector’s order they became ordinary occupants as 
defined in section 3 (16) of the Land Revenue Code and it will hardly be 
suggested that, holding as they did in that capacity, their alienee would legally 
be subjected to the treatment meted out to him in this ease. 

Cieaily the Collector was following this last rule when he passed the order 
which I have quoted. As I read that mle it gave the shetsamdi an “ occupy 
aney 3 ’ on full assessment in lieu of his more favoured tenure. If the services 
of Bashya had been dispensed with during his lifetime, he would have become 
an oidinary occupant with nothing whatever to distinguish him from the 
ordinary rayat whose lights are hereditary and transferable. If on his death 
the Collector has taken away the land itself, he would have been treating the 
family with the se verily allowed only in case of extreme misconduct. 

When it is remembered that these rules provided for the remuneration of 
the pei son performing the service, it seems clear that Government did not and 
could not look foi further liability in that land. They <e resumed ” the land 
in the sense in which that tenn is generally understood when applied to inam 
land. In other woids they make it khalsa and with this imposition of full 
assessment the favoured tenure of the shetsamdi became the “ occupancy ,J of 
the ordinary cultivator. 

The Collector following as in duty bound the directions of Government levied 
full assessment omthe land of a shetsamdi the continuance of whose office was 
no longer necessary, and on condition of payment of full assessment granted the 
occupancy to the slietmnadi heirs. There the relations between Government 
and the occupants ceased and I can imagine no circumstances which could 
legally justify the removal of these occupants or those claiming under them 
with a view to the tjwfci of their lights to the person holding the office of 
the sheisamdu 


I am not dealing heie with what might be equitable. I look on the matter 
from the strictly legal point of view and my conclusion is that Government had 
no better right to vest the plaintiff than they would have to eject the neigh- 
homing tenant on the ground that his land should preferably be with the 
Kulkarni as part of his remuneration, 

I hold that no particle of liability other than payment of assessment adhered 
to the land when it was continued to Bashya’s heirs (even if any liability ever 
existed) and that these heirs had as much right to alienate their holding as is 
recognized in the case of all occupants under the Land Revenue Code and 
; i ! consider the case as I may I cannot perceive any alternative to this finding. 






Phe defendant No. 2 appealed to the High Court 

i & for the appellant. 

ffl A* TQum, for the respondent®* 
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OHiUSTBAV'AEKA.Hj J * :~It has not been contended before us, nor 
does it appear to have been contended in the Court below* by 
cither of the defendants, that the orders passed, and the action 
taken by the Collector in consequence ol those orders in 1865, 
were illegal* One of the rules then in force and having the 
force of law under Act XI of 1852 provided that in case of the 
discharge of a shetmmdi “ without fault ” but because his service 
was no longer required, his shetsanadi land should be allowed to 
remain in his possession, subject to the survey assessment, and 
that no further demand could be made. And this is substantially 
what the Collector did in respect of the land in dispute on the 
death of Bashya in 1865. The shkamdi service required of 
Bashya's branch of the family was dispensed with upon the 
ground that there was no necessity for it i full survey assessment 
was imposed upon the land ; and Bash} ak heir was allowed to 
remain in possession, subject to the survey assessment. After 
that, no further demand could be made fiom the person let into 
possession on that condition. Both the order passed and the 
action taken under the rule had in law the elftct ol converting 
the land from a shstsauudi vatu n into a fui/utuMfi holding and 
investing the holder of the land with the right j of an ordinary 
occupant, entitled to it so long as he paid the survey assessment. 

But it is urged for the appellant, who was the 2nd defendant 
in the Court below, that in 1865 the Collector also entered the 
land in the appellant's name in the revenue rnxouls as a $het" 
sanadi holding and that he ako ordered a j oition of the amount 
of the assessment payable by Bashya to be paid to the appellant 
for his services as a shetsamdi . The appellants pleader has not 
been able to show why the land was entered in his client’s name 
in the revenue records as a shetsemadi vet tan contrary to the 
implication of the rule just mentioned. The action taken under 
that rule conferred a certain right upon Ba&hya’s heir; and the 
mere entry could not affect that right or preserve that as a vatan 
which, m virtue of the action of the authorities under or on the 
analogy of the rule, had ceased to partake of that character* 
The land was not made over to the appellant ; nor were its 
profits as such charged with the remuneration for his services 
as a shetsanadi* He had held the office of shetsanadi in depend « 
9 905—x 
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1910* ently of this land in Bashya*s lifetime; and on the latter*s 

Ybmlappa death all that was done was that his remuneration for that 

„ r * service was increased and the enhanced amount was made 
Marling* 

aepa. payable, not from the land m dispute, but out of the assessment, 
payable to Government by its occup inti. That was an arrange- 
ment between the appellant and Government, which could not 
prejudice the rights of Bashya’s heir in the absence of any law 
affecting that right. 

The proceedings adopted by the Collector in 1883 and in 1905, 
on which the appellant relies in support of his case, were on the 
supposition that what was done in 1865 on Bashya’s death had 
the effect of continuing the land in dispute as one reserved for 
skeUamdi service. Th it was not its effect and the proceedings 
in question wete, in our opinion, ultra vhes of the Collector, 

This is the conclusion anived at by the learned District Judge 
in his lucid judgment, and we entirely agree with him. 

His decree undei appeal must be confirmed with costs. 

Decree confh med t 

R* R, 


ORIGINAL CIVIL. 



Btfore Mr . Justice Mac-hod 

JOHN GEORGE DOBSON, Plainti**, * THE KRISHNA 

MILLS, Ltd } Defendants * 

Betters Patent, dames 12 and 1 } — Cause of action arising partly within 
jurisdiction — Further cause of action arising wholly outside jnrisdic* 
tion— Joinder — Tune of application . 

An application under chuse 11 of the Letters Patent to join a fmther cause 
of action arising vbo’ly outsich the jurisdiction, can be made in a cm in 
which leave to sue has to ho obtained under clause 12, nor is theie anything in 
$mise 14 to show tint this application must be male belore the plaint is 
Sled, There is nothing to prevent the plaintiff making the at plication at any 
v time before the hearing, but it would certainly be advisable for him to make 
lltaiil# time the plaint is presented. 


,4£ & 
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WAii 


* Original Suit No* 64 of 1910, 
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Proceedings in Chambers. 

The plaintiff*, having obtained have to sue under clause 12 of 
the Letters Patent, took out a summons calling on the defend- 
ants to show cause why he should nut be allowed under clause 
14 of the Letters Patent to j >in a further cause of action arising 
whilly outside the jurisdiction, 

Inver aril// appeared for the defendants to show cause. 

Short l appeared for the plaintiff in support of the summons, 

Macleod, J. : — The phintiff in this suit is a merchant carry- 
ing on business at Manchester in England. The defendants are 
a Registered Company calling on business at Beawar outside 
the jurisdiction of this High Court. In 1907 the plaintiff com- 
menced to contract with the defendants to sell their yarns which 
the defendants were to pay for in Bombay against docu- 
ments, and shipments of yarn wt.ro made in pursuance of such 
contracts. In respect ot one contract after a portion of the 
yarn contracted for had been til en delivery of by the defendants, 
they gave notice to the plaintiff that they would not take 
delivery of the remainder owing to inferiority of quxlifcy. The 
plaintiff accordingly did not ship the balance and claims as 
damages the difference between the contract price and the market 
price at the date of the notice. I shall call this claim A. In 
respect of yarn shipped under another contract the defendants 
refused to tike delivery. The plaintiff claims the value ot* this 
shipment with interest and charges. I shall c ill this claim B, 
In October 1907 the defendants consigned to the plaintiff in 
England II bales of yarn for sale and the plaintiff advanced £100 
against this shipment. The account sales showed a balance of 
£15 due to the plaintiff which the defendants have refused to 
pay and the plaintiff seeks to recover this sum from the defend- 
ants, I shall call this claim 0. It is obvious that in the case of 
claims A and B the cause of action arose only in part within 
the local limits of the Ordinal y Original Jurisdiction of this 
Court and that in the ease of claim 0 the cause of action arose 
wholly outside the said limits. But in para 13 of the plaint it 
is merely stated that the cause of action in respect of the said 
claims and in particular in respect of claim B arose partly in 
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Bombay within the jurisdiction of the Court, without any 
mention being made that the eau^e of action in respect of claim 
0 arose wholly out of the jurisdiction, 

Accordingly when the plaint was presented on the 25th 
Jamiaiy 1910 to the Judge in Chambers, leave was granted under 
clause of the Letters Patent. 


The plaintiff then proceeded to take out this summons calling 
upon the defendant to show cause why he should not be per- 
mitted to join together in one suit the several causes of action 
set out or appearing in the plaint and proceed to trial at the 
same time upon all such causes of action in the suit as framed. 
The application is made under clause 14 of the Letters Patent 
which is as iollows 

And ve do fnitboi oi dun tint where plaintiff has several causes of action 
against defuilant, stub < line* of action not being £oi land or othei immoveable 
piopmy, the said High Com! shill have ongmal jtuisdiction m lespect of one 
of such causes of action, it shill be lawful foi the saul High Cotut to call on the 
defendant to show cause why the several causes of action should not be joined 
in one suit, and to m ike such Older foi tml for the same as to the High 
C#ui t shall seem fit. 


The defendants have raised two objections : 

(1) That an application under clause 14 cannot be made 
in a case in which leave has to bo obtained under clause 12 
in respect of the other causes of action. 

(2) That in any event the application should be made 
befoie the plaint is filed. 

Now the Court has original jurisdiction in respect of a cause 
of action arising pirtly within the local limits provided the leave 
of the Court has first been obtained. Therefore in this case as 
soon as leave had been obtained the Court had original juris- 
diction in respect of claims A and B, It then became lawful 
for the Court to call on the defendants to show cause why the 
cause of action in respect of claim C should not be joined 
m She suit and there is nothing in clause 14 to show that 
I this must be done before the plaint is filed. If no application 
it) axle under clause 14 that part of the plaint which 
Ip claim 0 would be struck out as soon as the case came 
’^earing, but as far as I can see there is nothing to 
P-H vih! * • y 1 ; : ' ■; 
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prevents the plaintiff making the application at any time before 
the hearing. However, apart from other circumstances, the 
measure of his success would probably depend on the application 
being made at the earliest opportunity, and it would certainly 
be advisable for a plaintiff to make an application under clause 
1 4 at the time the plaint is presented. On the merits I see 
no reason why the cause of action in respect of claim C should 
not be tried in this suit. Evidence will have to be taken 
regarding the contracts for purchases of yarn by the defendants 
from the plaintiff, and neither party will be embarrassed by the 
inclusion of evidence regarding the contract for the sale of yarn 
by the defendants to the plaintiff. 

Summons absolute* 
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K. M C I. K. 

Attorneys for tl e plaintiff: -Messrs Smtliom, Byrne Sf Co* 

Attorneys for the defendants: — Messrs. Bi dwell, Merwanji 
$ Homer. 


APPELLYTE CIVIL. 


Before Sir Basil Scott , Ft,, Chief Justice, and Mr Justice Batchelor. 

YITHAL NARAYAN IL&RANDIKAR and othebs (obiginal Plaintiffs), 
Appellants, v. MARUTI NARAYAN KALE, heie and legal bppee- 
sentative of STJNDRABAI, deceased, and othebs (obiginal Defend- 
ants), Respondents.* 

Family jyroperty — Division under an award — House of residence — Prohibit 
ilon of sale by a co-sharer of Ms portion to an outsider —Pre~emf Mon — 
Construction — Couyi-sale — Prohibition not effective* 

An award under which family property was divided among co-sharers provided 
that in case of a sale by any of the co-sharers of his portion of the house of 
residence he should sell it to his co-sharer for a certain sum and that he should 
not sell it to an outsider until the expiration of two months fiom the date of 
a notice in writing saying that they (co-sharers) were not* willing to buy it* 
Subsequently a portion of the house belonging to one co-sharer having been sold 
in execution of a decree against him, it was purchased by an outsider. The 
* Second Appeal No, 155 of 1907* 
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sons of one of the other co-sharers, thereupon, having brought a suit for a 
declaiatiori that the Comt-saie was not binding upon them, 

Held that the term of pre-emption m the award was contemplated t< attach 
to sales mida privately and willingly and not to attachment and sales in 
invitum the judgment-debtor. 


Second appeal from the decision of V. V. Vagh, Joint First 
Class Subordinate Judge of Poona with appellate powers, 
confirming the decree of Gulabdas Laldas, First Class Subordi- 
nate Judge. 

The facts of the ease were as follows : — 

Three co-sharers Dattatraya, Narayan and Balvant effected 
partition of family property under an award of arbitrators dated 
the 30th November 1880. One of the conditions of the award 
was as follows 

In case of a sale by any of the brothers of his poition of the house of 
residence be should sell it to his brother for the aforesaid price (Ks. 1,800). 
He should not sell it to an outsider until the expiration of two months from 
the date of a notice in writing saying that they (brotheis) are not willing to 
buy it. In case of making a mortgage of the same the brothers must have 
I precedence up to the amount of Es. 1,700 and the term of notice in regard to 

sale shall hold good in case of mortgage. 



Afterwards one Sundrabai obtained a decree against Dattatraya, 
one of the co-sharers, and in execution got his share in the said 
house attached. Thereupon the present plaintiffs, that is, the 
sons of Narayan, another co-sharer, intervened by a petition and 
sought to have the attachment raised but their petition was 
dismissed for want of prosecution* The attached share of 
Dattatraya was then sold in the execution-proceedings and it 
was purchased at auction by one Vishnu Shankar Gore. 

After the Court-sale the plaintiffs, that is, the sons of Narayan, 
brought the present suit on the 26th July 1904 against Sundra- 
bai, the judgment-creditor of Dattatraya, as defendant 1, 
I Parvatibai, widow of Dattatraya the judgment-debtor, as 
||^I j<i#fendant 2, and Vishnu Shankar Gore, the auction-purchaser, 
: |y as defendant 3. The plaintiffs prayed among other things for 
peeifi&afeion that Dattatraya's share in the house of residence 
K liable to be sold in execution of the decree against him, 

right to receive Ks* 1,800 as the value of the 

;i. k*4s.i '• V , t ; ,] - s \ " .. 
t!' £ , . i'i i Vi * * > f A ' ' r ‘ 



YQh< XXXIV.] BOMBAY SERIES, 


569 


share was liable to be sold under the terms of the award and 
that the execution-sale was null and void. 

Defendant 1 was absent though duly served. 

Defendant 2 contended that the suit to enforce one of the 
terms of the award could lie. 

Defendant 3 answered inter alia that he had purchased the 
property at auction-sale for valuable consideration and that the 
provision in the award was not capable of the construction 
which the plaintiffs contended for. 

The Subordinate Judge found that the provision in the award 
was not binding on defendant 3 the auction- purchaser, that the 
term in the award regarding the co-sharer’s right of pre-emption 
was not capable of bearing the interpretation sought to be put 
upon it by the plaintiffs and that defendants 1 and 3 who were 
strangers to the award were not bound by it, He, therefore, 
dismissed the suit. 

On appeal by the plaintiffs the Appellate Court relying on the 
decision in Shaikh Ferasnt Ali v, Jshootosh Roy Singh W confirmed 
the decree. 

The plaintiffs preferred a second appeal, 

8 . V* Bhandarhar for the appellants (plaintiffs) : — Our first 
contention is that what was attachable under the terms of the 
award was the value of the share in the house, namely, Rs 1,81)0 
and not the portion of the house itself. Next we contend that 
the right of pre-emption runs with the property. It is not 
purely a personal right. It is incident to or arises out of the 
ownership of immoveable property: Karim Bahh Khan v. Phnla 
BibiS® 

if. V . Bkat for respondent 3 (defendant 3) : -The right of 
pre-emption as given and enjoyed by law and custom is generally 
sought to be exercised in connection with transitions between 
individuals, The privilege does n jfc attach to sales held at the 
instance of the Court in execution of a decree : Shaikh Fir amt 
AH v. Askootosh Boy Singh^K The language of the proviso in the 
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award clearly shows that the right of pre-emption was intended 
to apply to private sales and not to sales in invitnm the judgment- 
debtor. 

Scott, C. J. : — In this case the plaintiffs sue as heirs of 
Narayan Govind Karandikar to have it declared that a purchase 
at a Court-sale by the third defendant is not binding upon them. 
They based their claim upon the fact that by an award under 
which certain family property was divided between their father 
and his two co-sharers of whom one is the judgment-debtor, it 
was provided that in ease of a sale by any of the co-sharers of 
his portion of the house of residence he should sell it to his co 
sharer for the aforesaid price of Rs. 1,800, and that he should' 
not sell it to an outsider until the expiration of two months from 
the date of a notice in writing saying that they (the co-sharers) 
were not willing to buy it / 

. 14 was heId b T the firsfc Oou rt that the correct reading and 
interpretation of the words “if any one should have occasion to 
sell his share of the house of residence ” was that the term of 
pre-emption was contemplated to attach to sales made privately 
and willingly and that therefore the attachment and sale in 
mvitum the judgment-debtoi was legal and proper. 

In the lower Appellate Court the same conclusion was arrived at 
upon the authority of Shaikh For amt AU v. Ashootosh Roy Sinah fl) 
where the learned Judges say “the only other privilege which 
the brothers had left to them under the ikrar was the rio-ht to 
become purchasers by pre-emption of Mohabharut's shareln the 
event of Mohabharut selling ; but Mohabharut has not sold his 
share. It has been sold it is true, hut by the action of the Court 
in execution ot a deeree passed against Mohabharut, which is 
(juite a different thing. Moreover, if the plaintiffs Ashootosh 
and Joykishen wished to purchase their brother's share they 
?ould easily have done so by bidding at the sale which took 

~ * ex ! cublon of the decree." These observations are 
v applicable to the case before us* 

, { 
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It is argued, however, on behalf of the appellants that upon 
the authority of Karim Bahh Khan v. Phula BiU W the right 
of pre-emption is a right running with the land. 

Whether the right of pre-emption in the present ease is a 
right running with the land or not we do not decide, but if it is, 
it is not a right which will render the ipurchase in execution 
invalid. At most it would give the owner of the right a title 
to exercise that right as against the purchaser if th 5 purchaser 
intended to sell voluntarily at some future date. 

We therefore dismiss the appeal with costs. 

Appeal dimmed, 

G* B. R» 

CO (1886) 8 All. 102. 


APPELLATE CIVIL. 


Before Sir Basil Scott, lit,, Chief Justice, and Mr Justice Batchelor, 

BAILING APP A PA RAPP A and qthtrs (original Plaintiffs), 

Appellants, v DHARMAPPA BASAPPA and otules (original 
Dpflndants), Rfsponbrnts," 

Bttblic road — Bujlit of marching in pi oca si on with a car — Suit for 
declaration of right — Injunction restraining interference with the right 

Plaintiffs sued on behalf of themselves and of other membcis of a icligious 
community to h wc a declaration of their right of marching in pioeession with 
a cm along a particular public road to certain temples and for an injunction 
restiaimng the defendants fiom inteifermg with the plaintiffs. The defend- 
ants contended that the plaintiffs had no right to max eh along the road. The 
lowei Gauits dismissed the suit on the ground that the load being public the 
plaintiffs could not sue unless special damage were shown and proved. 

On second appeal by the plaintiffs held, reversing the decree and allowing 
the claim, that the suit was not for removal of a public nuisance but for a 
declaration of the right of an individual community to use the public road. 
Eveiy member of the public and e\eiy sect has a light to use the public stieets 
in a lawful manner and it lies on those who would restiam him* or it to show 
some law or custom having the foil e of law abrogating the privilege. 

Sadgopa char tar v. A* Mama EaoO) followed. 

* Second Appeal No. 84.0 of 1907. 

(D (1902) 20 Mad. 270. 
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Second appeal from the decision of T. Walker, District Judge 
of Belgaum, confirming the decree of E. F. Bego, Subordinate 
Judge of Saundatti. 

Suit for declaration and injunction. 

The plaintiffs who were members of a community called 
Halgars or Devangs of the village of Deshnur sued the defend- 
ants alleging that they had built a temple at Deshnur and 
dedicated it to the Goddess Banshankari, that they had con- 
structed a car for procession to neighbouring temples, that in the 
year 1904 they had applied to the District Magistrate for the 
necessary permission and that the defendants having opposed 
the application, the Magistrate referred the plaintiffs to a Civil 
Court. The plaintiffs, theiefore, prayed for a declaration of their 
right to march in procession with the car along the road which 
passed through two gates called the Mulla Agashi and Durga 
Agashi and for an injunction restraining the defendants from 
interfering with the plaintiffs’ right. 



The defendants, who were members of the Lingayat commu- 
nity, answered inter alia that the suit was not maintainable 
in a Civil Court, that the plaintiffs had no right to move in 
procession along the road mentioned in the plaint and that the 
plaintiffs had built the temple and constructed the car simply to 
annoy the defendants who had dwelling houses on both sides of 
the said road. 

The Subordinate Judge found that the road in dispute was 
public, that the defendants had a right to object to the plaintiffs’ 
passing in procession on the road and that the suit must fail as 
the plaintiffs had not proved any special damage to them. He, 
therefore, dismissed the suit. 

On appeal by the plaintiffs the District Judge was of opinion 
that on the merits the plaintiffs were entitled to succeed but 
relying on the decisions in Satin valad Kadir Samar e v. Ibrahim 
Aga valad Mirza Aga W and Kazi Sujandin v. Madhavdas®, he 
[ confirmed the decree on the ground that without proving special 
(She plaintiffs could not succeed. 


I (lg93) 18 Bom. 0S3, 
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Weldon with N. A. Shiveshuzrhar for the appellants (plaintiffs). 

G. 8 Mulgaumkar for the respondents (defendants). 

Scott C J. : In this case the plaintiffs sue on behalf of 
themselves and of other members of a religiou- community at 
Deshnur to have a declaration of their right of marching in 
procession with a car along a particular public road to certain 
temples, and for an injunction restraining the defendants from 
interfering with the plaintiffs. 

The suit arises out of an application made by members of the 
plaintiffs’ community to the District Magistrate under the local 
Police Rules for permission to hold the procession and to march 
with the car along the road. The Magistrate not being convinced 
of their legal right so to use the public road referred them to a 
Civil Court for a declaration of that right. 

The members of another religious community who occupy land 
abutting upon the road at a point where the width of the road- 
way is defined by two gates called Mulla Agashi and Durga 
Agashi, have put in a written statement denying the right of 
the plaintiffs to march along the road. 

In the first Court it was found that the road was a public 
road, but it was held the plaintiffs’ suit must fail as the road 
being public the plaintiffs could not sue unless special damage 
were shown and proved, and reference was made to Satin valad 
Kadir Sausare v. Ibrahim Jga valad Mirza Aga W and Kazi 
Bujandin v, Madhavdas ® in support of that decision. The suit 
was, therefore, dismissed and that decree was affirmed by the 
District Judge. 

In appeal before us it was contended for the respondents that 
the plaintiffs wished to conduct along the road a car which was 
too large to pass through what was properly speaking the public 
road as defined by the space between the two gates which we 
have already referred to. We, therefore, remanded the case for 
a finding as to whether the car of the plaintiffs could pass through 
the two gates. The lower Court found that it could pass. It 
was then contended by the respondents that the car which had 
been submitted for measurement to the lower Court on this 
{» <1877) 2 Bom. 457. (3) (1893) 18 Bom. 693, 


S73 


1910. 


Basiivgappa 

Pakappa 

Vm 

Dhabmappa 

Ba^appa. 


,4 



m 


THE INDIAN LAW REPORTS. [VOL, XXXIV, 


1910 * 


Baslikgappa 

Pabappa 

*?# 

Lhabmappa 

Basappa. 


ibsue was not the car which the plaintiffs had originally wished 
to conduct in procession* We then referred that question to the 
lower Court and it was held that the car was the same car. The 
question* therefore, is whether the plaintiffs have a light to 
conduct in religious procession a car which is not too wide to 
pass along the public road. 


There has been no obstruction of their right but the defendants 
in consequence of the course taken by the District Magistrate 
have denied the right claimed by the plaintiffs* 

The suit is not for the removal of a public nuisance but for a 
declaration of the right of an individual community to use the 
public road. It is, therefore, a suit which raises the same question 
as that which was the subject of the decision in Saclgopachariar 
v. A , 1 lama Rao&\ in which the Court held that the correct view 
is that every member of the public and every sect has a right to 
use the public streets in a lawful manner and it lies on those 
who would restrain him or it to show some law or custom having 
the force of law abrogating the privilege. That case was appealed 
to the Privy Council and their Lordships of the Judicial Com- 
mittee held that the decision of the lower Court was perfectly 
right that all members of the public have equal rights in public 
roads* 



We, therefore, allow the appeal, reverse the decree of the lower 
Court and declare that the plaintiffs have a right to march in 
procession with their car along the public road referred to in the 
plaint and* we pass an injunction restraining the defendants 
from interfering with the plaintiffs in the exercise of that right* 

Although we have decided the question of civil right and 
granted an injunction in the terms prayed for, it must not be 
supposed that by so doing we intend in any way to fetter the 
discretion of the District Magistrate in passing such orders 
ms he may be entitled to pass with reference to the procession 
Under the Police Act Rules or any other relevant rules for the 
tame being in force. 

ip respondents must pay the costs throughout. 

Decree reversed. 

a, B. 
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APPELLATE CIVIL. 


Before Mr* Justice Qhmdamrfcar and Mr . . Justice Heaton* 

TBIMBAK BAMKEISHNA BAHADE (original Plaintiff), Appellant, 1910. 
v* HABI LAXMAH EANADE and otheks (original Defendants), July 1 , 
Besponbbnts* 


Civil Procedure Code (Act XIV of 1882), sec* 258-~ Adjustment or payment of 
d ecree— Adjustment not certified to the Court — Decree-holder acting upon the 
adjustment and receiving money — Application to execute the decree — 
Estoppel by conduct — Indian Evidence Act (I of 1872), sec* 115* 


A decieo was adjusted outside the Cotut. Ho notice was given to the Court 
of the adjustment ; and its sanction was not taken under section 258 of the 
Civil Pioeedure Code of 1882* The decree-holder received payments under the 
adjustment and after some time applied to execute the decree irrespective 
of the adjustment. The judgment-debtor pleaded the adjustment as a bar to 
execution. The decree-holder contended that the adjustment not having been 
certified to the Court, it could not recognise it as valid but was bound to 
execute tho decree. The Subordinate^ Judge overruled the contention holding 
that as the decxoe-holder had, after *he adjustment, received for several years 
moneys under it, he was estopped by conduct under section 115 of the Indian 
Evidence Act, 1872. 

Held, that tho view of tho Subordinate Judge gave the go-by to the plain 
language of the last paragraph of section 258 of the Cml Procedure Code, 
1882. 

There is no room left by the law for the operation of the Im of estoppel in 
tho matter of execution The last paiagraph of section 258 enacts a special law 
for a special purpose whereas section 115 of the Indian Evidence Act, 1872, 
relates to the general law of estoppel ; and the principle is that a special law 
overrides for its purposes the general law. 

Per Ok Am A v auk am, J^Fiau&ulent executions of decrees must he dig* 
couraged by the Courts whenever they come to their notice 5 and decree-holders, 
who enter freely into adjustments outside the Court and do not certify them as 
required by law, but fraudulently apply for execution, ignoring the adjustment, 
should he dealt with under the criminal law. 

Her Heaton, J.— The purpose of section 258 of the Civil Procedure Code, 
1882, is that the Court shall have complete knowledge of all that is done towards 
the satisfaction of its ecree. 


II; 



*F. A. No. 215 of 1008. 
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Appeal from the decision of M. V. Kathawate, First Class 
Subordinate Judge of Ahmednagar. 

Proceedings in execution. 

The decree, of which the execution was sought, was passed in 
189S and was confirmed in appeal in 1895. It directed partition 
of property between the plaintiff and the defendants, who were 
members of a joint Hindu family. The plaintiff was, under the 
decree, awarded annually a l/18th share of the income of the 
family property. It was also directed that the parties should 
pay in equal shares the debts due by the family to outsiders. 


In 1899, the parties entered into an arrangement, whereby the 
plaintiff relinquished his share in the family property to the 
defendants, and the defendants undertook to pay plaintiff's share 
in the family debts and also to pay to the plaintiff Rs. 125 every 
year for his maintenance, and Rs. 100 to his daughter. After 
the arrangement, the plaintiff continued to receive payments 
from the defendants. The Court was not informed of the arrange- 
ment, nor was its sanction obtained under section 258 of the 
Civil Procedure Code, 1882. 


The plaintiff applied to execute the decree. The defendants 
contended that the arrangement which was acted upon by the 
plaintiff barred the execution. The plaintiff replied that the 
deed evidencing the arrangement was taken from him under 
coercion and undue influence ; but he led no evidence to prove 
his allegation. 



The Subordinate Judge found that the plaintiff had acted under 
the arrangement and was receiving thereunder payments from 
the defendants, who had also to liquidate a portion of the 
plaintiff’s share in the family debts. He rejected the application 
for execution on the following grounds • 

“ Jt seems to me that the plaintiff is estopped by his conduct from repudiating 
^ j . j it. And he cannot now execute the decree. Section 258 prevents the executing 
Court from recognising payments or adjustments not certified to it and not 
vt fcj jsg&elSojied by it. It does not affect the law of estoppel as laid down by 
of the Evidence Act.” 

appealed to the High Court. 
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G. K. Dandekar for the appellant A decree-holder has to 
certify adjustment of a decree to the Court ; but if he fails to do 
so, it is equally open to the judgment-debtor to move the Court. 
If, notwithstanding this, the judgment-debtor continues making 
payments which are not certified to the Court, the decree-holder 
is not thereby estopped from executing the decree. Section 115 
of the Indian Evidence Act does not apply here ; it is, at the 
most, a rule of evidence and nothing more. 

8. K. Sane and S. K. Godlole for the respondents : — The 
plaintiff has in the execution proceedings admitted to have 
received certain payments from the defendants. These payments 
should, in any event, be credited in defendants’ favour. See 
Gopal Das v, Ganga, Ram.® 

Chandavarkar, J. : —The darMast, in respect of which this 
appeal is preferred, was presented for the execution of a decree 
for partition dated the 4th of July 1893. By that decree the 
appellant was awarded annually a l/13th share of the income 
of the property belonging to him and his co-parceners, and it 
was also declared that they should pay in equal shares the 
debts due from them, as members of a joint Hindu family, 
to outsiders. 

By the present darMast the appellant sought, in execution of 
the decree, for his share of the income due tor 13 years immedi- 
ately preceding the darMast. He also asked the Court to 
determine his share of the debts and to deduct it from his share 
of the income awardable under the daiMast. 

The application for execution was opposed by the respondents 
on the ground that the appellant had in November 1899 by 
a deed relinquished his annual share of the income awarded to 
him by the decree, in consideration of receiving from the 
respondent Vishnu, Rs. 125 a year as maintenance. 

The appellant admitted execution of the deed but pleaded 
that he had executed it under coercion. Ho led no evidence, 
however, in the lower Court to substantiate that defence. The 
Subordinate Judge held coercion not proved. 
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But it was contended before him by the appellant that, as 
the arrangement under the deed was pleaded as an adjustment 
and satisfaction of the decree outside the Court, and had not 
been certified to it as required by section 258 of the Code of 
Civil Procedure (Act XIV of 1882), the Court could not recognise 
it as valid but was bound to execute the decree. 


The Subordinate Judge overruled the contention, holding 
that, as the appellant had, after executing the deed, received 
for several years moneys under it, he was estopped by conduct 
under section 115 of the Indian Evidence Act. 



This view of the Subordinate Judge gives the go-by to the 
plain lang uage of the last paragraph of section 258 of Act XIV 
of 1882, which was in force at the time of this i larJcJiast . It 
says that a Court which is asked to execute a decree for money 
shall not recognise for the purposes of execution any adjust- 
ment of it, whole or partial, or any payment, made outside 
the Court and not certified to it as required in the preceding 
part of the section. When the law directs that such adjust- 
ment or payment “ shall not be recognised ” for the purposes, 
of execution, it means that the adjustment or payment, as the 
case may be, should be treated as an invalid or void transaction, 
so far as the executing Court is concerned. There is no room 
left by the law for the operation of the law of estoppel in the 
matter of execution. The last paragraph of section 258 of Act 
XIV of 1882 enacts a special law for a special purpose, whereas 
section 115 of the Indian Evidence Act relates to the general 
law of estoppel ; and the principle is that a special law overrides 
for its purposes the general law. As held by the Privy Council 
in Gohil Mandar v. Pudmanund Singh®, <f the essence of a 
Code is to be exhaustive on the matters in respect of which it 
declares the law, and it is not the province of a Judge to dis- 
regard or go outside the letter of the enactment according to its 
l true construction.” 

Iji. The Subordinate Judge has disallowed the darichmt also on 
ground that the appellant is not entitled to seek execution 
{' 4 ; hr respect of his share of the income before paying his share of 

itellilfclli; 
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the debts due to creditors by both the appellant and the respond- 1910 . 
ents as co-parceners in a joint Hindu family. But the decree Tbimbak 
does not make the payment by the appellant of his share of Eamj ^ishna 
the debts a condition precedent to his right to receive his share -Habi 
of the income. The decree merely declares by wav of an 
independent provision that the debts shall be paid equally by 
the co-parceners. 

This is conceded by the respondents’ pleader before us. 

Upon these grounds the order in execution appealed from 
must be reversed and the darMast remitted to the lower Court 
for fresh hearing and disposal. 

In dealing with the darMast it will be competent for the 
Subordinate Judge to consider whether, apart from the appel- 
lant s right to execute the decree in spite of his deed, his conduct 
in seeking execution has been fraudulent so as to render him 
liable to a criminal prosecution. Fraudulent executions of 
decrees must be discouraged by the Courts whenever they come 
to their notice j and decree-holders, who enter freely into adjust- 
ments outside the Court and do not certify them as required 
by law, but fraudulently apply for execution, ignoring the 
adjustment, should be dealt with under the Criminal Law. 

It will also be competent for the Subordinate Judge, in deal- 
ing with the darMast, to consider whether under section 258 
of Act XIV of 1882, the respondents’ plea of adjustment outside 
the Court, put in as a defence to the darMast, can be treated as 
notice, to the Court, of the adjustment, satisfying the provisions 
of the section regarding certification, so as to warrant the Court 
m holding that the decree, having been wholly satisfied, accord- 
ing to law, is no longer capable of execution. On this point 
I express no opinion. 

Costs of the darMast hitherto incurred in the lower Court 
and here to abide the result. 

Heaton, J. I think that this is a matter which is substan- 
tially disposed of on a preliminary point, and wrongly disposed 

of, and therefore it must be remanded to the lower Court to be 
disposed of on its merits. 

li 
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Curiously enough, I say curiously, because after hearing what 
this matter is about, it so strikes me ; no one concerned appears 
to doubt that we are dealing with a thing which is an adjust- 
ment of a decree. It seems to me that the question arises at 
the very outset whether this is an adjustment of a decree at 
all ; or whether it Is a transfer of a right acquired under a 
decree, which is quite a different thing. If it is the latter no 
question under section 258 of the old Code of Civil Procedure 
arises at all. 


However, it has been assumed that the matter is an adjust- 
ment of a decree and that we are concerned with section 258. 
The lower Court has taken this view and has come to the 
conclusion that section 258 prevents the executing Court from 
recognising the adjustment in this case ; but has decided, not- 
withstanding, that the plaintiff is estopped from seeking execu- 
tion of the decree. On this point I concur with my learned 
colleague that there is not any estoppel. 


Therefore, we are left to deal with the matter as an adjust- 
ment of the decree and to enquire what is the effect of 
section 258. 

In my opinion section 258 of the Code of Civil Procedure of 
1882 provided or intended to provide that the Court executing 
a decree should record as certified any payment or adjustment 
of the decree certified by the decree-holder or of which in- 
formation and satisfactory proof were given by the judgment- 
debtor. That section laid down a special procedure for the 
case in which the judgment-debtor appeared as an applicant 
desiring that a payment or adjustment should be recorded as 
certified. The law also, in the Limitation Act, provides a 
period within which this special procedure may be followed. 



In fact however that is not the only way in which a judg- 
lent-debtor informs the Court of a payment or adjustment, 
seldom adopts the special procedure provided by section 258, 
| pore often, as in this case, when the decree-holder has 
for execution and the judgment-debtor bas received 
.6 application, he pleads, in answer, a payment or 


m the case before the j ud gn^eftt-deMor 
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asserts an adjustment of the decree and the decree-holder 
denies It ; were the law to follow its usual course, the Court 
would enquire and decide whether that adjustment is proved 
and if It found the adjustment to be proved, would treat it so far 
as it went as an answer to the decree-holder’s claim. $ 

This would be in consonance with the whole spirit of our 
Code and with the express provisions of section 244* 

It was however necessary, or at least desirable, to provide fofc 
the particular case in which a judgment-debtor should appear, 
not as an opponent contesting a claim in execution, but of his 
own initiative as an applicant seeking to establish a pa}ment or 
adjustment of the decree. Section 258 deals only with this 
particular case and with payments &c. certified by the decree- 
holder. 

It is however supposed that the Court is debarred from 
recognising in any way any payment or adjustment unless it is 
certified by the decree-holder or proved by the judgment* 
debtor in accordance with the special procedure provided by 
section 258. To so suppose is to lun counter to the provisions 
of section 244 which provide that the Court executing the 
decree shall determine any question between the parties relating 
to the discharge or satisfaction of the decree, and if what is 
supposed to be the effect of the law be in truth its effect, it 
leads to a very singular result ; for it means that a decree- 
holder may fraudulently apply to execute a decree twice over ; 
and the Court is prohibited from enquiring whether there is or 
is not a fraud | and this in spite of the fact that the decree- 
holder seeks to debar the Court from enquiring into the fraud, 
by the device of refusing to do what the law says he must do. 

If that be the effect of the law, then all I have to say is that 
the law intends the Court to be used, in this kind of matter, 
not as an instrument of justice but as an aid to fraud. And, as 
experience has shown, this is the very effect, where the law is 
understood to mean, what I am contending it does not and 
cannot mean. 

It is to me abundantly clear that the legislature never 
^ intended such a result as an encouragement of fraud. Do the 
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words of the law compel it ? I think not ; though section 258 
is doubtless worded in such a way as to invite misunderstand- 
ing. The final clause of section 258 runs thus : i<r Unless such 
a payment or adjustment has been certified as afoiesaid, it shall 
not be recognised as a payment or adjustment of the decree by 
any Court executing the decreed 

The purpose of section 258 is that the Gourt shall have 
complete knowledge of all that is done towards the satisfaction 
of its decree. When an application for execution is presented, 
the Court enquires from its own records what has been pre- 
viously done towards satisfaction. What it does not find on 
its own records it does not recognise : in this sense, that it at 
the outset assumes that what is not recorded as paid or adjusted, 
still remains unpaid or unadjusted. But it is still open to the 
judgment-debtor to assert and prove that what the decree- 
holder claims under the decree is not due, having been paid 
or adjusted; and it is still incumbent on the Court to go into 
the matter, if a contest on the point is raised. To state the 
result briefly, the final clause of section 258 raises a presump- 
tion, but does not limit the jurisdiction of the Court. This 
result appears to me to be inevitable if section 258 be read not 
by itself as an isolated enactment containing a complete statement 
of the law on the matter it deals with, but as a part of a whole 
and with reference to its place in the scheme of the Code and 
its relation to other parts of the scheme. 

I am aware that the views, which I have just expressed, are 
not those which are commonly held. At the same time lam not 
sure that the argument stated in that form has ever been dealt 
with in any of the decisions which are contained in the Bombay 
Series of the Law Reports ; and if that be so, seeing that the 
question does directly arise in this case, I think it may well be 
considered in the Court, which is to deal with this matter, and I 
should both be interested and pleased to see the case, if again it 
comes before the High Court, argued on the lines I have indicated. 
|I have gone perhaps out of my way to express this opinion ; 

& matter which nearly affects the reputation of our 
Yfty closely affects the administration of justice ; for 

'ill- 
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to read the law, as it often js read, is, it seems to me, to reverse 
the principles of justice, and to convert the instruments of justice 
into instruments of fraud. 


Order reversed ♦ 
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APPELLATE CIVIL. 


Before Mr . Justice Chandavarkar and Mr Justice Heaton , 

CECIL GRAY, the Secretary and a member or the Western India 
Turf Club (original Plain nrr), Appellant, v» THE CANTONMENT 
COMMITTEE OP POONA (original Defendant), Respondent.* 

Civil Procedure Code (Act V of 1908), sections 2 (17), 80 — Public officer 
Suit against public officer — Notice of claim necessary -^Cantonment 
Committee is public officer — Cantonments Act (XIII of 1889) — Section 
80 applies to actions ex delicto and not to actions ea contractu . 

A Cantonment Committee constituted under the Indian Cantonments 
Act (XIII of 1S89) is a “ public officer ” within the meaning of section 2, 
clause (17) of the Code of Civil Proceduie (Act V of 1908). Before the 
Committee can be sued, the notice prescribed by section 80 of the Code must 
be given. 

The notice contemplated by section 80 has to be given for actions sounding 
substantially in tor t ; and it makes no diffeience that those actions aie, by 
operation of law, treated, for certain puiposes, as actions ex contractu . 

Bajmal v. Eanmani 0) considered. 

Appeal from the decision of C. Roper, District Judge of 
Poona. 

Cecil Gray was the Secretary and a member of an 
unincorporated association styled the Western India Turf Club. 
He sued on behalf of himself and all other members of the Olub. 


Under a lease dated the 16th February 1907, made between 
the Secretary of State for India and the Club, the latter occupied 
Certain lands and buildings in the Poona Cantonment on a 
rental of Rs« 1,200 per annum. 
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The defendants, the Cantonment Committee of Poona, were a 
body corporate constituted under the Indian Cantonments Act 
{XIII of 1889), having the control and management of the 
Poona Cantonment Fund, The Poona Cantonment Magistrate 
was the executive officer of the Committee. 

The Governor in Council of Bombay imposed, under section 17, 
sub-section 1 of the Cantonments Act, 1889, a general rate of 
4 per cent, per annum of the annual value of houses, buildings 
and lands within the Cantonment of Poona, The rate was 
made payable to the Cantonment Magistrate and formed a part of 
the Cantonment Fund. 


The annual value of the Club's lands and buildings was for the 
purposes of the rate fixed at Rs. 5,038 for the years 1907 and 1908, 
and the rate amounted to Rs. 201-8-4. The Club did pay 
the sum of Rs. 100-12-2 as rate for the half-year ending the 
31st March 1909* But on the 8th October 1909 the Canton- 
ment Magistrate by a notice to the Club claimed to assess it at the 
sum of Rs. 9,810 per annum being 4 per cent, on an annual 
gross income of Rs. 2,46,000. 

On the 2Sth November 1908, the Club paid under protest the 
sum of Rs. 4,819-3-10, the additional rate for the half-year 
ending the 31st March 1909, and informed the Cantonment 
Magistrate that the Club intended to appeal against his assess- 
ment to the Cantonment Committee. The appeal was made with 
the result that the assessment at Rs. 4,819-3-10 was brought 
down to Es, 4,671. The Club further paid under protest another 
sum of Es. 4,772-1-3 for the assessment for the half-year ending 
the 30th September 1909. 


The Club, through the plaintiff, filed a suit for an injunction 
restraining the defendants from recovering from the Club the 
enhanced assessment, and for recovering the amount of assessment 
that was paid in excess. 

'• The defendants contended inter alia that the suit was 
jsf ; -Owing to Want of notice provided for in section 80 of the 
; ^Jfecedure Code, 1908. 

5 tried as preliminary the issue whether the 
ler Section 80 of the Civil Procedure 
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Code, 1908, and found it in favour of the defendants on the 
following* grounds :< — 

The preliminary issue tints raised lias been argued and I find that notice was 
necessary. Tlie provisions of tbe Cantonments Act, 1889, make it clear in my 
opinion that the members of the Cantonment Committee are in that capacity 
public officers, as that term is employed in section 80 of the Civil Procedure 
Code and defined in section 2 (17) (g) of the same Code. The learned Counsel for 
plaintiffs contends that a corporate body, such as the defendants, cannot come 
under the term “ public officer ” who must be an individual. Having regard 
to section 3 (39) of Act X of 1897 (General Clauses Act) and to section 2 (17) (y). 
Civil Procedure Code, also to sections 21 and 23 of tbe Cantonments 
Act, 1889, I think that every member of the Cantonment Committee 
is a public officer and so also the Committee as a body. The suit might 
and would properly have been brought against the Secretary of the Committee 
as its representative officer and in that event he would certainly corn© tinder 
the definition of a public officer. On the samo reasoning the Cantonment 
Committee, which is the Cantonment authority according to the Act of 1889, is 
constituted of public officers in so far as they act on the said Committee, 
Plaintiffs’ Counsel raises a second objection against tbe defendants’ plea that 
notice under section 80 is necessary. It is this. The suit, he contends, is 
brought on a contract or at least on a quasi-contract, and is not based on tort. 
To such a suit section 80 is said not to apply. It may be conceded that there 
are authorities laying down that “ex contractu” suits are not covered by 
section 80, but I am of opinion that the suit is clearly based on a tort and not 
on a contract or even a quasi-contract. It is urged for plaintiffs that, when 
they paid the assessment under protest, a contractual relation arose between 
them and defendants. This argument is ingenious but it cannot conceal 
the patent fact that the suit is primarily based on an allegation that defendants 
in their official capacity wrongly levied certain assessments and to such a case I 
think section £0 has the clearest application. On these grounds I find that the 
suit is bad for want of notice under section SO of the Civil Procedure Code 
and I accordingly dismiss it with all costs on plaintiffs. I omitted to state 
that I am to some extent confirmed in the above view of the meaning of the 
expression “public officer 3 ’ by a case in this Court Civil Suit Ho. 63 of 1887, 
where an action was instituted by private persons against the Cantonment 
Magistrate in his capacity as Secretary of the Cantonment Committee in respect 
of a title to certain property in the Poona Cantonment. The plaintiff then 
served a preliminary notice under section 424 of the late Civil Procedure Code 
upon the Cantonment Magistrate and subsequently the Secretary of State was 
joined as a co- defendant. The cause of action in the present suit is at least 
somewhat similar and the fact that the suit is brought against the Committee 
and not against the Secretary alone cannot, 1 think, exempt the plaintiffs from 
the obligation to serve a preliminary notice. 

The plaintiff appealed to the High Court. 
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Shorit , instructed by Craigie , Blunt and Caroe, for the ap- 
pellant ; — The suit has been brought against the Cantonment 
Committee of Poona* The Cantonment Committee is nowhere 
specifically mentioned as a corporation in the Cantonments Act 
(XIII of 1889) ; but it is treated as a corporation, see The 
Cantonment Committee, Poona , v. Baijoiji Bamanji 

A corporation is not included in the term “ public officer n 
as defined by section 2, clause 17 of the Civil Procedure Code, 
1908, The term “public officer” there means “a person 
falling under any of the following descriptions and the de- 
scriptions that follow show that only individual officers are 
contemplated* A corporation cannot be included within it. 
The General Clauses Act (X of 1897) no doubt says (section 8, 
clause 39) that a person shall include “any company or associa- 
tion or body of individuals, whether incorporated or not”; 
but that description applies only if there is nothing “ repugnant 
in the subject or context.” There is the repugnancy in the 
Civil Procedure Code where the term “ person ” seems to denote 
some person who has some one or other in authority over 
him. The term has to be construed in conformity with the 
object of the statute in which it appears. See The Pharmaceutical 
Society v. The London and Provincial Supply Association, 
Limited 


Next section 80 of the Civil Procedure Code, 1908, applies only 
to actions in tort. It has no application to actions in contract. 
The claim in the present case arises ex contractu or quasi ex 
contractu ; and it is only in the alternative that a relief in tort is 
prayed for. We paid the money to the defendants under protest 
and in order to avail ourselves of the right to appeal to the 
Committee, The object of the suit is to recover the money 
which the defendants had and received. See Bajmal v. 
Hcwmant P) , * 


Government Pleader for the defendants, was not called 
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Chandavabkab, J. i-Tbfe Court' has held in The Cantonment 
Committee, Foom v. Barjoiji Bamanji,® relied upon by ' r b or 
'in his able and careful argument in support of this appeal, that 
a Cantonment Committee, formed under rules framed under the 
Indian Cantonments Act (XIII of 1889), is a quad body corporate. 
It is unn ecessary to express any opinion on the correctness of 
that decision, because the question before us is whether, for the 
purposes of section 80 of the Code of Civil Procedure, a Canton- 
ment Committee is a “public officer ” as defined in section 2, 
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clause (17) of the Code. 

Under that section, the expression “public officer ” means 
(inter alia ) “ a person ”, who is^n “ officer whose duty it is, as such 
officer, to take, receive, keep or expend any property on behalf 
of Government.” A Cantonment Committee is, according to the 
rules made under Act XIII ot 1889, “a Cantonment authority” 
which is charged with the management of a fund called “the 
Cantonment Fund”. That fund is vested in His Majesty by 
the provisions of section 13 of the Act, and its management by 
the Committee is made, by the same section, subject to the 
control of the Local Government. 


The Committee is, therefore, an artificial person formed by 
the statute for the purposes of Cantonment administration. 

But it is contended that the definition of “public officer” in 
the Code contemplates an individual, not a body composed of 
individuals, of the description mentioned in each of the clauses 
of section 2. A “public officer” means, in the first place, 
“ a person ”, and the word “ person ”, under the General Clauses 
Act (X of 1S97), includes “ any body or association of individuals, 
whether incorporated or not.’ 5 Such a body, discharging, 
according to law, any of the functions, mentioned in. the clauses 
of section 2 of the Code of Civil Procedure, falls, in our opinion, 
within the definition of “ public officer ”. 


As pointed out in some of the cases decided on the construction 
of section 424 of the old Code of Civil Procedure (Act XIV of 
1882), ■which is reproduced as section 80 in the present Code, 
the object of the section is to give a public officer, acting or pur- 
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porting to act in the execution of his public duty, an opportunity 
of making reparation for any damage which he may have caused 
in such execution without being sued in a Court. The right to 
notice, as a condition precedent to a suit, is given to the officer 
concerned in the interests of the public treasury, out of which 
the money must come for repairing the damage. This con- 
sideration applies to a Cantonment Committee, managing a Can- 
tonment Fund vested in His Majesty, as much as to any public 
officer similarly situated. 

We think, therefore, that a Cantonment Committee such as 
we have here is a “public officer” within the meaning of 
section 2 of the Code of Civil Procedure. 

It is argued, however, that no notice under section 80 of the 
Code was necessary for the maintenance of this action against 
the Committee, because it arose not out of a tort but out of a 
contract j and Rajmal Manikchancl v. Banmant Anyabcd 1 ) is relied 
upon. 

The plaint and the pleadings clearly show that the cause of 
action complained of by the appellant is one sounding in tort. 
It is alleged that, under cover of authority given to it by the 
Cantonments Act and the rules framed under it, the respondent 
Committee has illeg illy imposed a rate upon the appellant. On 
the strength of that allegation, the appellant seeks the refund 
of a certain amount, which, he states, he deposited with the 
Committee “ under protest ” to meet its illegal demand. It is 
contended that the moment the appellant paid the money under 
protest, the Committee held it as money had and received for 
the appellant's use, and became bound to restore it, if the levy 
of the rate was illegal. 

Chapter V of the Indian Contract Act, by which this argument 
is sought to he supported, deals with “ certain obligations resembl- 
ing those cieated by contract”, not with those arising from a 
contract itself, which presupposes a legal relation brought about 
between parties by their free volition in the form of proposal 
||p! assent. The principle of Rajmal ManiMandv. Ilanmant 
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Any aba doe^ not apply and was not intended to apply to the 
former kind of obligations. It would be straining the language 
of section 80 of the Code of Civil Procedure beyond legitimate 
limits and defeating its object* if we were to apply that principle 
to actions sounding substantially in tort* merely because by 
operation of law those actions, for certain purposes* are treated 
as actions ex contractu* 

On these grounds the decree in appeal must be confirmed with 
costs. 

decree confirmed* 

R. R. 


APPELLATE CIVIL, 


Before Mr . Justice Chandavarkar and Mr . Justice Heaton. 

OHINTAMAN Y YANK AT RAO GHADGE (original Plaintiff), Arm. 
la nt, v . RAMCHANDRA YYANKATRAO GHADGE and othebs 
(original Defendants), Respondents * 

Limitation Act (XV of 1877), sections 5 and Application to file an 
appeal in foiled parpens — Delay in making the application— Minor 
applicant— Excuse of delay— Probate — Grant of probate— Question of title 
not affected by the grant — Res judicata-— Civil Procedure Code (Act V of 
1008), section It. 

A suit filed in fo) ml pmpois was decided on the iOtti Febiuary 1908. An 
application foi leave to appeal in forma p mpei is was piesented to the High. 
Couifc on the 13th Ap il 1908 , but as it was beyond time it was 1 ejected. On 
an application to excuse the delay, it was excused on the ground that the appli- 
cant having been a minor, section 7 of the Limitation Act, 1877, applied. At 
the hearing, it was objected that the application for pei mission to appeal in 
forma pauperis must be Heated as an appeal, and that section 5, and not 
section 7 of the Limitation Act, applied to it. 

Held } overruling the contention, that whether the application was tieated 
as falling under section 5 or under section 7 of the Limitation Act, 187 7, the 
lesulfc was the same. If it fell under section 5, as an appeal, then under the 
second paragraph of that section, which applied to appeals, the Court bad juris- 
diction to excuse delay, after the penod ot li nifca'ion pi escribed for the 
presentation of an appeal had expired* If, on the ofcaer hand, it be treated as 
m application and fell under section 7 of the Limitation Act* it was clearly 
# First Appeal No. 46 of 1909. 
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1910* within time and time was no need of excusing deity because the section 

Chint am\h provlded tbataminoi could apply after he had attained the age of majouty 
Vyankatrao within a certain period 

Bamchandba The P r °bate is conclusive only as to the appointment of exeeutois and the 
Yyass&trao, validity and the contents of the will; and on the application for pi abate it is 
not the province of the Gouit to go into the question of title with reference 
to the piopeity of which the will purports to dispose, or the validity of such 
disposition. 


Appeal from the decision of V. V. Tilak, First Class Sub- 
ordinate Judge at Satara, 

Suit for declaration and possession of certain property. 

The property in dispute belonged to one Vyankatrao, who 
died on the 4th June 1985. Some time before his death, he 
had made a will, dated the 26th May 1905, whereby he had 
bequeathed all his property in favour of Ramchandra (defendant 
No. 1) who was his dadpnha (a son by a mistress). 

The plaintiff alleged that on the 81st May 1905, Vyankatrao 
had revoked the will and adopted him as his son. 

The defendant No. 1 applied to the District Court for probate 
of the will. The plaintiff objected to the grant on the grounds 
that the will was revoked and he was adopted by Vyankatrao . 
The District Court granted probate holding that the will was 
genuine and that the adoption was doubtful. 



The plaintiff next filed a suit in fonnd pauperis to have it 
declared that he was the adopted son of Vyankatrao and to 
recover possession of property belonging to Vyankatrao from 
defendant No. 1, 

The defendant No. 1 pleaded tes judicata on the ground that 
the plaintiff had failed to establish his claim in the probate 
proceedings* The defendants Nos. 2 and 3 claimed under 
defendant No. L 


The Subordinate Judge dismissed the plaintiff’s claim on the 
111 February 1908. He held that it was barred by m judicata 
following grounds >— 

regard to sections 05 and 83 of the Probate and Administration Act. 

' probate in a contentions case is not in the nature 
cmi be contested in a regular suit iu a CiyjI Court, 
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Plaintiffs leinedj stems to be to apply for a revocation or annulment of the grant 
under section 50 of the Act . I. L R. 4 Cal, 360, A refusal to grant probate 
does not operate as a judgment in rein but the grant of a probate docs i I» 21 
Bom 563.** 

On the 13th April 1908, the Plaintiff presented to the High 
Court an application for leave to appeal in for) ad pauperis from 
the decree passed by the Subordinate Judge. The application 
was dismissed as having been presented beyond the time 
allowed by law. 

The plaintiff, who was a minor, then applied for excuse of 
delay caused in presenting the aforesaid application. It was 
heard ea pa) te and granted by the Chief Justice on the 2nd of 
October 1908. But subsequently it was brought to his Lordship's 
notice that he had no jurisdiction to excuse the delay ; the former 
order was thereupon cancelled on the 20th of November 1908. 

An appeal against this last mentioned order was preferred 
under the Letters Patent, It was allowed by Chanda varkar and 
Heaton, JJ., on the 26th February 1909. 

The original appeal was placed for final disposal. 

7i. N. BhajeTcar for the appellant. 

If. H . Eelkar for the respondents 
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Chandayabkab, J. : — This appeal was filed at first in the form 
of an application for leave to appeal in foirndptupcrk from the 
decree passed on the 10th of February 1908 by the Subordinate 
Judge, First Class, at Satara, in Civil Suit No. 354? of 1907 • 
The application, presented on the 18th of Apiil 1908, was beyond 
time, having been made moie than 80 clays alter the period 
prescribed by the Limitation Act, and the appellant, a minor, by 
his guardian prayed that the delay might be excused. The 
application for the excusing of delay came on for ex parte healing 
before a Division Court on the 2nd of October 1908 and 
it was allowed. But it having been brought to the Court's 
notice that it had no jurisdiction to excuse delay, it cancelled 
the order on that ground on the 20th of November 1908. An 
appeal against that older, presented under the Letters Patent, wa& 
allowed on the ground that, the applicant being a minor^ 
section 7 oi the Limitation Act ot 1877 applied and the ease was 
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governed by the principle of the Privy Council ruling in 
Mummat Phoolbat Koonwn) v. Loll a Jogeshur Sa/tog®. Leave 
to appeal in forma pauperis was granted. 


Mr. Kelkar, appearing for the respondents, argues that an 
application for permission to appeal in formd paupeiis must be 
treated as an appeal, aud that, if it is so treated, section 5, and 
not section 7 of the Limitation Act, must apply here. Whether 
we treat the application as falling under section 5 or under 
section 7, the result is the same. If it falls under section 5 and 
is an appeal, as contended by Mr. Kelkar, then, under the second 
paragraph of that section, which applies to appeals, the Court 
has jurisdiction to excuse delay. 

If, on the other hand, it is treated as an application and falls 
under section 7 of the Limitation Act, it is clearly within time 
and there is no need of excusing delay, because the section 
provides that a minor can apply after he has attained the age of 
majority within a certain period prescribed. 


Dealing with the appeal on the merits, the suit was brought 
to recover possession on the ground that the plaintiff was the 
adopted son of one Vyankatrao. The defendant resisted the 
claim upon the ground that Vyankatrao had left the property to 
him by a will ; that he had proved the will and obtained pro- 
bate Issues were raised involving the question of title and of 
res j udicata » 


The Subordinate Judge has disposed of the ease only on the 
ground oi oes judicata. He has held the claim barred, 
because, in his opinion, the grant of probote concludes the parties 
as to title. That is clearly an error in law. The probate “ is 
only conclusive as to the appointment of executors and the 
validity and the contents of the will : Williams on Executors, 
p. 452, (4th Edition) : and on the application for probate it is 
not the province of the Court to go into the question of title 
^ith reference to the property of which the will purports to 
Impose, or the validity of such disposition ** : Hormmji Navroji 


m^iJ)hanbaiji y J Doullm®. See also Barot Pmshotam 


n A 7 at p. 25. 

$3)1$ ririt ; ■ , . 
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Kalu v. Bai Muli&h As the suit was wrongly disposed of on a 
preliminary point, we reverse the decree and remand the case for 
disposal on the merits according to law* 

All costs including those of the Court-lees of this pauper 
appeal, in which Government are interested, must be costs in the 
cause* 


(I) (1893) IS Bom. 749. 


Decue i evened. 

r, R. 


CRIMINAL REVISION. 


Before Mr « Justice Chandavarlar and Mr Justice Heaton 
EMPEROR v RAMCHANDRA BHASKAR M INTEL* 

City of Bombay Municipal Act (Bombay Act III of 1888), section 305 f— 
Municipal Commissioner — Notice , disobedience of — Private streets — 
levelling and draining of— Liability of owners of several premises —Owners 
of building sites — Buildings constructed by lessees on the sites— Premises* 
uhat are— Construction of statute*. 

The ownei of a large plot of land sub -divided it into a numbei of building 
sites, which lie ananged on either <ude of a puvate street which was projected 
to run through the plot. Those building sites weie let to lessees (of whom the 
applicant was one) foi a pmod of thnty yeais ; at the end of the peiiod the 
lessee was to remo\e the building put up by him unless the lessor pmchased 
it. IJndei the teims of the lease the lessee was to contribute rat oably to the 
expenses of making, repining, etc , all ways, roads, etc The applicant was one 
of those lessees He built a house upon one of those sites, and let it to tenants 
from whom he received rent* The Municipal Commissioner of Bombay issued 
a notice to tho applicant, undei section 305 of the City of Bombay Municipal 

# Criminal Application for Revision No. 175 of 1910. 

t The City of Bomoay Municipal Act (Bombay Act III of 1 BBS), section 305, 
runs as xolbws . — J 

If any piivate street be not levelled, metalled or paved, sewered, drained, 
channelled and lighted to the satisfaction of the Commissioner, lie maj, with the 
fla u dun of the Standing Committee, by wiifcten notice, require the owners of the 
seveial premises fronting or adjoining the said street or abutting thereon to level, 
#tetal or pave, drain and light th same in such manner as he shall direct* 
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Act (Bombay Act III of 18S8), calling upon him to level, metal, drain and 
light tbe public street in front of Ins building. The applicant failed to comply 
with the notice, for which he vas pioseeuted under section 471 of the City of 
Bombay Municipal Act, 1888. He contended that he was not the owner of 
the ptemises within The meaning of section 805 of the Act The Magistrate 
overruled the contention and conucted him. 


Ifeld, that the mere owner of the land who had let it out under a building 
scheme for building purposes was not the ownei of the propeity, because the 
property contemplated by section 305 neeessanly embraced buildings, whether 
erected or to bo erected ; and the legislature regarded him as the owner of 
k the piemises who bad the right to receive rent in respect of that property. 

The word <{ premises ” occuning m section 305 of the Oity of Bombay Muni- 
cipal Act (Bombay Act III of 3888) must be presumed to have been used by 
the legislature in its legal sense, as leferring to the particular kind of pro- 
perty which forms the subject-matter of the group of immediately preceding 
sections of the Act. That gioup (sections 302 — 307) has refeienoe to streets 
made for the use of buildings or building sites. The dominant idea running 
through the sections 302—304 is that of buildings eithei erected or projected. 
That is the kind of propeity dealt with in what has gone before section 305 ; 
and fherefoie that is its “pjfCmissa”, 

It is a primary rule of interpretation that a word having a popular mean- 
ing ought to be const med m that sense. One exception to that rule is that, 
unless theie is something to the contrary in the context, words ofjoiown legal 
import aie to he considered as having been used in their technical sense, where 
the law has attached that sense to them. 


Application for revision against the conviction and sentence 
passed hy A. H. S, Aston, Chief Presidency Magistrate of 
Bombay. 


The Municipal Commissioner of the Oity of Bombay issued, 
under sectioo 305 of the City of Bombay Municipal Act (Bombay 
Act III of 1838), a notice to the applicant calling upon him to 
level, metal, drain and light the private street on which his 
building abutted. The applicant has built the house upon a 
building site which he rented from its owner one Narayan 
Moroji Zaoba under a lease for a period of thirty years. The 
t applicant had to pay Rs. 14 as the annual rent for the site. At 
the end of the lease the applicant had to remove the building 
;|ahl«ic was purchased by the lessor. The applicant had also 
lifithe lease to pay and contribute a rateable or due pro- 
expense of making, repairing and cleaning all 

idi • ’ 
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ways, roads, pavements, sewers, drains, pipes, watercourses 
and other conveniences which might belong to or be usad-ior 
the said premises. 

The applicant constructed a building on the site : and let it 
out to tenants. He failed to comply with the notice; for 
which, the Municipal Commissioner instituted proceedings 
against him under section 471 of the City of Bombay Municipal 
Act, 1888. 

The Magistrate was of opinion that the applicant, as the owner 
of the building, was included in the expression “ owners of the 
several premises ” used in section 305 of the Act, for the word 
“ premises ” in the section meant both “ land and buildings ". 
He, therefore, convicted the applicant of a failure to comply 
with the requisition served upon him and sentenced him to pay 
a fine of one rupee. 

The applicant applied to the High Court under its criminal 
revisional jurisdiction. 

Setahad , instructed by Sulnis and Goregaonher, for the appli- 
cant : — The Municipal Commissioner has power under section 
305 of the City of Bombay Municipal Act, 1888, to require “ the 
owners of the several premises ” to do things mentioned in the 
section. The question then arises, who are the owners, and what 
are the premises ? The term “ owner ” is defined in section 3, 
clause ( m ) of the Act, as meaning “ the person who receives the 
tent of the premises or who would be entitled to receive the rent 
thereof if the premises were let.” The word “ owner ” would, 
therefore, include the lessor Zaoba, who let out the building site 
to the applicant and who is primarily entitled to receive rent. 

If persons in the position of the applicant were intended by 
the legislature to be reached under the section, it would have 
used the expression “owners or occupiers” as it has done in 
sections 228, 249, 251, 275, &e. See also the Calcutta Municipal 
Act (Bengal Act III of 1899), section 645 ; the Public Health 
Act, 1875 (38 & 39 Vic. c. 55), section 150. 

Even if it be conceded that the term “owners ” includes both 
the lessor Zaoba and the lessee (the applicant), then the 
Commissioner is not authorized anywhere in the Act to single 
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out any one of them for the purposes of his requisition under 
section 305. He ought to requisition both of them. 

The term “ premises ” is nowhere defined in the Act : and it is 
employed in different senses in the Act. See The Municipality 
of Bombay v. Shapurji JDmsha®. Reading the sections that 
immediately precede section 305, it appears that the term 
premises means “ land ” and in section 305, used as it is in 
reference to street land, it must mean the abutting lands and 
nothing more. 

Jar dine (Acting Advocate-General), instructed by Messrs. 
Crawford, Brown, fy Company, for the Municipality It is not 
disputed that the applicant has constructed a building, which he 
has let out to tenants. Ho is the person who receives rent for 
the building, and is, therefore, its owner as defined in section 3, 
clause (») of the City of Bombay Municipal Act, 188S. Even 
on general principles the person who receives the immediate rent 
is liable. It is he who is to be looked, for the benefit of enhanced 
lent goes to him. The lessor only gets a fixed rent for a long 
period of years. The applicant is not the occupier of the 
building for he has let it out. See Lewis v. Arnold®. 


Cii. \NDAYARKAR, J . The question of law before us arising on 
this rule is as to the meaning of the words *• owners of the 
several premises” occurring in section 305 of the City of 
Bombay Municipal Act (Bombay Act III of 1888). 

The question arises under the following circumstances : — 


One Zaoba parcelled out certain land belonging to him in plots 
for building purposes and gave each plot on lease for a fixed 
term (80 years). Each lessee erected on his plot a building at 
his own expense. The petitioner before us is one of those 
lessees. There is a private street adjoining the plots and it was 
with reference to it that the Municipal Commissioner of Bombay 
called upon the lessees, the petitioner included, to level, metal, 
and light the said street on the ground that they were 
raers of the several premises fronting or adjoining” it 
meaning of section 305 of the Act. They having 
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Ml 

j i, s ; 


tfoii, XXXI 7.] BOMBAY SERIES. 

refused to comply with the requisition, the Commissioner filed a 
complaint against them in the Presidency Magistrate’s Court 
charging them under section 471 of the Act. 

The lessees contended that they were not “ owners of the 
several premises ” and that it was their lessor, the owner of the 
land, who was legally liable to perform the work required by 
the Commissioner under section 805. The Chief Presidency 
Magistrate overruled that contention and convicted the lessees. 
Hence this rule. 

The City of Bombay Municipal Act defines the word “ owner ” 
hut is silent as to the meaning to be attached to the word 
“ premises ”, though that word occurs frequently in the Act. 
And, as was pointed out by Ranade, J , in Municipality of 
Bombay v. Shapnrji Binsha the word is used in different 
senses in different sections, in some meaning land, in some signify- 
ing buildings, and in others including both land and buildings. 
We must, therefore, sec in what sense the word is used in 
section 805 of the Act. 

The popular acceptation of the word “ premises ”, according 
to Sweet’s Law Dictionary and Wharton’s Law Lexicon, is that 
it includes land. The same definition is given in Johnson’s 
Dictionary. But, although it is a primary rule of interpreta- 
tion that a word having a popular meaning ought to he 
construed in that sense, one exception to that rale is that, unless 
there is something to the contrary in the context, words of 
known legal import are to be considered as having been used in 
their technical sense, where the law has attached that sense to 
them: Her Highness Ruckmaboye v. Lulloobhoy Mottichund^ , 
and Trimbal Gamjadhar Ranade v. Bhagawandas Mnlchand and 
others <- 3 h The word “ premises ” has a technical meaning in law. 
Its strict legal meaning is “that which comes before”, “the 
praemissa of the document or deed which includes that word 
Metropolitan Water Board v. Paiiu^, As pointed out in this 
last decision, in Sheppard’s Touchstone that is the only meaning 
given to the word. 

CU (1895) 20 Bam. G17. (3) (IS98) 23 Bom. 348. 

(2) (1&5X) 5 M. I. A. 234* (1) ^007) 1. K. B. 285 at p. 297, 
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Having regard to the canon of construction as to the legal 
Bkeeboi. meaning of a word and to the fact that the word we have to 
KAJBcuAiomi construe occurs in a statute, I think that the word “ premises ” 
Buasnab. occurring in section S05 must be presumed to have been used by 
the legislature in its legal sense, as referring to the particular 
kind of property which forms the subject-matter of the group 
of the immediately preceding sections of the Act. That group 
consisting of sections 302 to 3Q7 is headed “ Provisions concern- 
ing private streets.” The whole group has reference to streets 
made for the use of buildings or building sites. The dominant 
idea running through the sections 302 to 304 is that of build- 
ings, either erected or projected. That is the kind of property 
dealt with in what has gone before section 305 and therefore 
that is its u prmmissa 

If that view is correct — and I think it is — it follows that the 
mere owner of the land who has let it out under a building 
scheme for building purposes is not the owner of the property, 
because the property contemplated by the section necessarily 
embraces buildings, whether erected or to be erected ; and the 
legislature regards him as the owner of the premises who has 
the right to receive rent in respect of that property. The lessor 
in the case before us receives rent under his contract only for 
that land ; he is not entitled to rent in respect of the buildinga. 
Once he has started his building scheme and let out hia land in 
plqts, he drops out of sight, and his lessees step in as the owners 
of the buildings. The land as land becomes merged in them. 
If no building is erected on any plot, still the plot becomes, as 
part of the building scheme, a building plot. 


But it was contended that a more reasonable construction of 
the words “owners of the several premises’’ in section 305 was 
that it included both the lessor as owner of the land parcelled out 
for buildings, and his lessees as owners of the buildings, because 
the word “ premises ” includes both land and buildings. Such a 
construction of the section ignores what I have called the 
I? , ' dominant idea of building running through the group of sections, 
which section 305 is a part. 

flip these reasons b the conviction, in my opinion, is right and 
uuM be discharged. 

i 1 : '» ■ * '• : , : ; > ' : 
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Heatoh, J. I have no doubt in my own mind that the 
particular premises with which we are now dealing comprise 
the existing building and the plot on which that building^ 
stands. The lessee (in this ease the applicant) is the person 
who receives the rent of those premises. The lessor takes the 
ground-rent which is something quite different from the rent 
of the premises. As the lessee takes the rent of the premises, 
he is the owner within the meaning of that word as used in 
section 805, as will appear from the definition of the word 
" owner ” given in clause [hi) of section 3 of the Bombay City 
Municipal Act III of 1888. As the lessee is the owner in this 
sense, I think that the notice mentioned in section 805 was 
correctly addressed to him, and that the Magistrate’s order is 
right* 

Mule discharged* 

E, B* 


CRIMINAL APPELLATE, 


Before Mr. Justice Chandaverrfrar and Mr. Justice Heaton. 
EMPEEOR v. AKB\R BABOON 

Criminal Procedure Code {Act V of 1808), sections 162 , 288— Indian 
Evidence Act (/ of 1872), sections 21, 157— Evidence — Admissibility of 
mdcnce—Statemenfs made by Witness to Police and Panel— Statements 
made by the witness as accused before Committing Magistrate— Witness 
deposing to different story before Sessions Court— OorroboraMon of the 
deposition before the Committing Magistrate by statements made before the 
Folice and the Panch— Investigating Police Officer— Deposition of, as to 
statements made by witnesses to him— Ez amination4n*chicf— Practice and 
procedure * 

During the trial of an accused peison, the Sessions Judge admitted into 
evidence and used against the accused the following statements (1) statements 
made hy a witness to the Police implicating the accused, (2) the same witness’ 
statement to the Panch, (3) and his statement s an accused person made 
before a Magistrate, and (4) statements made bj the co-accused to the Police, 
The witness, when he was examined before the Committing Magistrate, gave a 
consistent story $ but he deposed to quite a different version when he wag 
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* Criminal Appeal No. 145 of 1910. 
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examined in the Sessions Court. The learned Judge disbelieved the changed 
story, and be used the -witness’ statements to the Police and his statements as 
an accused person and his statements to the Panch, by way of corroboration 
*o£ what the witness had stated to the Committing Magistrate. The accused was 
convicted and sentenced. On appeal 

Heidi (1) that it was an error to admit statements Nos. 1 and 2 for the 
purpose of corroborating statements No 3, for only the statements of witnesses 
made to the trying Court can be eorrobor tted in the manner contemplated by 
section 157 of the Indian Evidence Act, 1872. Pievious statements might be 
used to corroborate or contradict statements made at the trial ; not to corrobo- 
rate statements made prior to the trial* 

(2) That statements No. 2 weic altogether inadmissible as evidence of the 
accused's guilt, for they could at most be regarded as admissions by the co- 
accused which could possibly be used against himself, but could not be proved 
and used against the accused. 

The Investigating Police Officer ought not to be allowed to depose in oxami- 
nation-in-chief to w hat the witnesses stated to him. It opens up an undesir- 
ably wide held for cross-examination and leads to the attention of the Court 
being diverted and distracted from the true issues, Moieover it is contrary to 
the plain intention of section 162 of the Code of Ciiminal Procedure, uhich is 
that such statements should be used, if at all, on behalf of and not against the 
person under trial. 

Appeal from conviction and sentence recorded by R. E. A, 
Elliott, Additional Sessions Judge of Ahmedabad. 

The accused Akbar Badoo and Anwar Abashi were charged 
with the offences of house-breaking and theft. They were tided 
by the Additional Sessions Judge of Ahmedabad with the aid 
of Assessors. 


The charge was that the accused broke open the house of the 
complainant during his absence, and committed theft of some 
gold and silver ornaments belonging to the complainant. 

In the course of the Police investigation that followed, one 
Chhagan Asharam admitted that he hai sold some gold for the 
accused Akbar. And after some tune, Chhagan admitted, in the 
presence of the Panch, that the accused Akbar had given to him 
some ornaments to sell. 


Akbar Anwar and Chhagan were then arrested, when Anwar 
wwrf-wTzr'r. before the Police that Akbar had given him some 
i ■ o^Anmhta to sell, which he had sold to one Ismail* Ismail was 
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All these peisons were the next day sent to a Magistrate who 
recorded their confessions* 

The charges against Akbar and Anwar were retained : and in 
the inquiry before the Committing Magistrate, Chhagan was 
examined as a witness* 

The accused were committed to the Sessions Court to take their 
trial* In convicting them, the Sessions Judge gave the following 
reasons * 


1910, 


Emperor 

v* 

Akbar 

Baboo, 


All four ivory bangles were ornamented with gold and the gold has been 
stripped off: them. Accused 1 sold the gold through Chhagan whose evidence 
in this Comt that he sold the gold and Chudi on behalf o£ two brahmins 
ITmiashankar and Nanalal has been contradicted by the Sub-Inspector, the 
Bauch witnesses, Muljibhai Zavexbhai (Exhibit 23) and Muljibhai Naranbhai 
(Exhibit 24) and by the question put by accused 1 to the Sub -Inspector in 
cross-examination. 

These facts leave no room in the minds of the Com t or Assessors that 
Chhagan Asharam has lied in this Court and that as stated in his confession 
and in the lower Court he got these ai tides from accused 1. Ismail (Exhibit 12) 
admits lie got 8 V mtls 2 gen 2 machlis and 4 silver studs ; Lalla produced one 
ivory bracelet (Exhibit G) and its pair (Exhibit M) was found in the house of 
Jma Jibhai who has absconded, 

Now we have it admitted by accused 2 that he lent his plough-share which 
makes a very formidable jemmy to accused 1 and that soon after accused 1 
gave him the things to sell which he sold to Ismail. Theie is no doubt that 
his statement is exculpatory, but taken with the evidence of Chhagan Asharam 
to ttso Police on the 19tb, to the Honorary Third Class Magistiate on the 20th 
December 1909 and to the Fiist CLtss Magistrate, Ivaira, on the l‘3fch January 
1910 there can be no doubt accused 1 is guilty and accused 2 practically 
admits it. 


The accused appealed to the High Court. 

There was no appearance on behalf of the accused. 

The Government Pleader appeared for the Crown* 

Heaton, J* v — I n this case two accused persons, Akbar Badoo 
and Anwar Abashi, were tried for house-breaking and theft by 
the Sessions Judge at Nadiad and both were convicted. Akbar 
has appealed and with his appeal we have to deal. 

The Sessions Judge has admitted and considered* against the 
| %p£llani* a good deal which is not evidence at all. 
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Statements made by the witness Chhagan to the Police 
implicating the appellant have been admitted and used. 

The same witness Chhagan’s statement to the Punch and his 
statement as an accused person made before a Magistrate were 
admitted and used. 


They were inadmissible for reasons I will explain later. 

Then statements made by the co-accused Anwar to the Police 
were admitted and used. They were altogether inadmissible as 
evidence of the appellant’s guilt, for they could at most be 
regarded as admissions by the co-accused which could possibly be 
used against himself but could not be proved and used against 
the appellant. (See section 21 of the Evidence Act.) 

Then there is the statement of a witness Ismail that the 
accused Anwar told him that he got certain things from the 

appellant. That statement was inadmissible against the 
appellant. 


What remains of this part of the case after stripping it of 
irrelevant matter is this ; Chhagan’s statement to the Committing 
Magistrate is admissible in evidence (Criminal Procedure Code 
section 288). In it Chhagan stated that certain articles were 
given him by appellant Akbar Badoo. Chhagan in the Sessions 
Court gave quite a different account of how he came by them 
and the Judge disbelieved that account and believed what was 
stated to the Committing Magistrate. But he used Chhagan’s 
statement to the Police and his statement as an accused person 
and his statement to the Paneh, by way of corroboration of 
what Chhagan had stated to the Committing Magistrate, In 
this he was entirely wrong. Only the statements of witnesses 
made to the trying Court can be corroborated in the manner 
contemplated by section 157 of the Indian Evidence Act. 
Previous statements may be used to corroborate or contradict 
Statements made at the trial; not to corroborate statements 
made prior to the trial. The Judge did right to see the 
^meat of Chhagan recorded by the Police if it was reduced 
^ paN ^ section 162 > Criminal Procedure Code). I also 

' J?Z_ 0Uld have been righfc t0 look afc the statement made 
accused person, because the appellant was 
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undefended and consequently there was no pleader on his be half 
to whom these statements could be shown. But the object of 
referring to such statements should have been to see whether 
they contained anything which could be used for the purpose of 
cross-examining, on behalf of the accused, the witnesses examined 
for the prosecution. These statements, in this case, could not be 
used to corroborate what Chhagan said in the Sessions Court, for 
they were useless for that purpose. Therefore, they should not 
have been admitted. 


The net result, had the Law of Evidence been properly 
regarded, would have been this : There was Chhagan’ statement 
to the Committing Magistrate which implicated the appellant. 
The Sessions Judge who heard the statement made by Chhagan 
m his own Court exculpating the appellant did not believe it 
and he found nothing favourable to the accused in the materials 
which could be used on his behalf, for the purpose of 
cross-examination. 


1810. 

Akbar 

Bapoq, 


• , ° ,‘f°v “ perh,t,S what tie Ses5 ‘ om Mgs really 

intended ; but he actually adopted the illegal come, of bring J 

irrelevant statement, on to the record and using them against » 
prisoner under trial. b St a 
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deal which no investigating police officer ought, in my opL 

to be showed to depose to in examination-in-ohM. 1 refer 

the Police Officer’s account of what various persons besid 

Chhagan said to him. It may he that what the witnesses sa ; 

section 157 of the Indian Evidence Act, but to allow th 
Investigating Poiice Officer to be questioned about Zp i 
exammation-in -chief, opens up an undesirably wide field f 
cross-examination and leads to the attention of the Court bein 
diverted and distracted from the true issues. Moreover it” 
contrary to the plain intention of section 152 of the Code 
Criminal Procedure, which is that such staled th2 b 
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statements made to the trying Court, and secondarily, in a case; 
tried by a Court of Session, the statements made to the 
Committing 'Magistrate. 

Lastly, the Judge has used against the appellant the statement 
made by the eo-aceused in the Sessions Court. That statement 
is not a confession. Of course the Judge was bound to hear and 
record what the co-accused said but it ought to have had very 
little, if any, effect in determining, in the mind of the Judge, 
whether the appellant was or was not guilty. So little is -it 
worth, in this case, that it was really superfluous to mention it 
amongst the circumstances which go to establish the appellant’s 
g’uilt. 

There has not been a proper trial of the appellant. He has 
been convicted largely on the strength of statements many of 
which ought never to have been heard or used, and, in my 
opinion, we are bound t-o reverse the conviction and acquit the 
appellant. 

Conviction reversed, 
n. r. 


ORIGINAL CIVIL. 


Before Mr. Justice Beaman , 


1910. 
March X* 


JAINABAI AND ANOTHEB, PLAINTIFFS, V. E. D. SETHNA AND OTHERS, 
Defendants/* 

Mahomedan law — Wahf — Gift — Essential elements for validity — Power of 
revocation — General principles — Vested remainders. 


X Q a Sliia Mahomodan by deed conveyed certain immoveable property 
to himself and other trustees for himself for life and after his death for the 
payment of annuities to his widow and daughter and tho balance to certain 
oharities. Further clauses provided that on tho death of his widow her 
annuity was t-o go to certain othor charities and that on the death of his 
i lighter a Inmp sum was to be given to her son. A further proviso reserved 
kllNPfH se tolor at any time to revoke all or any of the above trusts. 
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In 1908 lie revoked the trust, and executed a mortgage of the property. 
In 1909 lie died and receivers of his estate were appointed. 

His daughter then filed a suit for a declaration inter alia that the revocation 
and subsequent mortgage were invalid, and that the original trusts still 
subsisted. 


1910* 
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R, D. 
Bethka. 


Held, that the conveyance in 1902 was invalid. 

Looked at from the stand-point of the Mahometan law- giver, a private 
trust would be no more than a private gift inter vivos through the medium 
of the third party, and therefore subject to all the conditions of a valid gift, 
but quaere whether private trusts were known to Maliornedazi law. 

Banoo Begum v. Mir Abed AliO) discussed and distinguished. 

On 31st July 1902 Ebrahimbhai Hashambhai, a Khoja 
Mahomedan, executed a deed by which he purported to convey 
a certain immoveable property known as Dady Buildings, to 
himself and three other trustees to hold in trust to pay the net 
income to himseif for life, and after his death annuities to his 
wife and daughter and certain sums to specified charities. 
After the death of his wife her annuity was to be set aside 
for the maintenance of four Khoja orphans, and after the death 
of his daughter a lump sum was to be given to her son. A 
final proviso reserved to the settlor the power at any time to 
revoke any or all the trusts therein mentioned. Owing to 
financial difficulty in June 1908 the settlor began to negotiate 
for a loan on the security of a mortgage of the property the 
subject of the above settlement. For that purpose he executed 
a deed of revocation, dated 18 th July 1908, and nine days later, 
on 27th July 1908 he executed a mortgage of the property to Haji 
Alii Mahomed Haji Casum as security for a loan of Rs. 3,00,000. 
Upon the death of Ebrahimbhai Hashambhai in July 1909, one 
of his creditors brought an administration suit, and in that suit 
three receivers were appointed. On the 1st September 1909 
Jainabai, the daughter of Ebrahimbhai, and her son filed the 
present suit against the receivers, the trustees of the settlement of 
(1902) and the mortgagee. The Advocate General was joined as 
a party defendant by reason of the charitable bequests contained 
in the trust settlement. The plaintiffs prayed for a declaration 
that Ebrahimbhai Hashambhai was not entitled to revoke the 
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trmt settlement of 31st July 1902, that the deed of revocation 
and the subsequent mortgage were invalid, and that the tiust 
settlement was still valid and subsisting, and further prayed 
for the appointment of new trustees. 

Lowndes, with S 'trangman, Advocate General, for the 
plaintiffs ; — 

It is admitted that the settlor was governed by Shia law. 
Under the Shia law a power to revoke is bad. See Amir Ali 
(3rd Edition), Volume I, p. 89 : Nasir Husain v, Sughra Begam&h 
Section 53 of the Transfer of Property Act does not apply to 
Mahomedans, and therefore does not affect the rule of Mahomed an 
law that a gift by a person who is not in insolvent circumstances 
at the time of the gift cannot be avoided by future creditors* 
That a life interest can be created and the subsequent interest 
dealt with is clear from Banoo Begum v. Mir Abed AU&h 
See also Times Chnncler Sircar v. Mussummat Zahoor Fatima 
It may be taken from these cases that the Courts have modified 
the strict Mahomedan rule as to the invalidity of gifts ( in 
futuro \ In any case, where the donor stands in loco parentis 
to the donee, as here, no transfer of possession is necessary. 
See Wilson's Digest (3rd Edition), p. 324. Finally this is a 
good trust under sections 5 and 6 of the Trusts Act. There 
was sufficient transfer of possession to complete the trust, in 
the opening, of a special account in the settlor's books. 


Set ahead > with Henkes , for the first, second and third 
defendants : — 

The transfer was not sufficient. It is as necessary in the 
Case of trusts as in the case of gifts* See Moosabhai v, 
YacoobbhaiW. Further the settlement was in reality a wakf, 
containing, as it did, dedications to charity. Taking the 
settlement, then, as a wakf, it is void because it does not 
fulfil the conditions required. See Baillie's Digest, p. 218. 


t Shorty with Koyaji , for the fourth defendant * — 
rtf) The best possession possible, actual or constructive, ought to 
keen given, but this was not done. No notice was 
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given to the tenants to attorn, and there was no transfer 
made in the books of the Municipality or Collector. See 
Imal v. and Moosahhtti v# Yctcoohlltct^ • Further the 

donor was not here in loco p mentis to the donees as has been 
argued $ the trustees were the donees# With regard to the 
alleged modification of the strict rule as to the invalidity of 
gif ts ‘ in future) ’ the crises cited do Bot show this. In. both Times 
Olmuler Sircar v. Zaloor Fatima ® and Banoo Begum v, Mir 
Med Ali® the settlement was for valuable consideration. 
There was no question of a voluntary gift. See also Valiazullah 
v. Boyapati®. Thus, if regarded as a private gift, it must be 
void, as being conditional, ‘ in Jutv.ro ’ , reserving a power to 
revoke (see section 126 of Tran sfer of Pioperty Act) and lastly 
as not completed by transfer of possession. But it may be re- 
garded as a wakf, with provisions by way of family settlement: 
see Wilson, p. 346, and Mulla, Art. 144. If a wakf, it is again 
void because of the reservation of a power to revoke, and 
because the settlor has reserved part of the usufruct to himself. 
See Ilajee Kalub Sossein v. Mussumat Meh um Beelee W. The 
Trusts Act does not apply to wakf : see section 1 of the 
Act. If regarded as a testamentary or quasi-testamentary docu- 
ment, it is also void because it violates the Mahomedan law 
as to wills by which a testator cannot dispose of more than a 
third of his estate. Even if not void as a will, it has been 
twice revoked, (a) by deed of revocation, (l) by execution of 
the mortgage. Finally under 27 El z., c. 4, it is void as a 
voluntary settlement. In whatever light the document is re- 
garded, the settlor as a free agent has reserved a power to 
revoke, and has actually revoked. 

Mulla, with Bavar, for the sixth and seventh defendants, 
submitted to the order of the Court. 

Strongman, Advocate General, in reply : — 

27 Eliz., c. 4, no longer applies to India. Its place has been 
taken by section 58 of the Transfer of Property Act, and even 
this does not apply here. See section 2 (d) of the Act. 

(1) (1889) 23 Bom. 682. (4) (1907) 32 Bom. 172. 

i. (2) (1904) 29 Bom. 267. (5) (1907) 30 Mad, 519. 

f (3) (1890) 17 I. A. 20 1. (6) (1872) 4 N. W. P. H. C. Eep, 155. 
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Beaman, J, :■ — This is a suit by the plaintiffs to enforce 
an alleged gift contained in a deed of 31st July 1902. The 
principal defendants are the receivers of the alleged douoi’s 
estate and the mortgagee. The deed, on which the plaintiffs 
rely, appears to be a voluntary settlement m common form con* 
taining- the usual revocation clause. The gist of the document is 
that, the settlor, Ebrahimbbai Hash&mbhai, gives the properties 
therein mentioned to himself and other trustees in trust (3) for 
himself for life absolutely, (2) upon his death to his widow, 
Rahmatbai, an annuity of Rs. 500 a month, (3) to his daughter 
Jainabai, plaintiff No. 1 , an annrrity of Rs. 750 a month, with 
various bequests to charitable objects. (4) On the death of the 
said Rahmatbai, her annuity to be devoted to other charitable pur- 
poses and on the death of his daughter Jainabai, an event which 
has not yet happened, a sum of Rs 1,50,000 to he given to his 
grandson Mahomedbhai, the minor plaintiff No. 2, with power to 
the settlor Ebrahimbhai Hashambhai to revoke all the afore- 
said bounties at his pleasure. In 1908, the settlor in the exercise 
of his power revoked the deed of 1902 and his co-trustees there- 
upon reconveyed to him all the settled properties. He, then, 
executed the mortgage, on which the defendant No. 4 relies! 
lhe parties are Shias. Those are the undisputed facts upon 
which they go to trial. 


The plaintiffs contend that the gift contained in the deed of 
1902 was perfected by the settlor opening an account of the rents 
and profits in the name of the new trust, and therefore became 
irrevocable at any rate so far as Jainabai and Mahomedbhai 
are concerned, as they are within the prohibited degrees of 
relationship. 


There are a great many answers to the claim from which I 
will select six of the most effective which occur to me upon a 
recollection of the arguments. 


That the deed of 1902, upon which the plaintiffs rely, is 
no * a < * ee< * that being so, is void ab initio, 

% founder having retained a life interest for 
■ himself in. the dedicated property. 

mi . 
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(2) If a gift, then bad, (a) because it is a qualified and a 
conditional gift, so far as the plaintiffs are concerned, only 
capable of taking effect in future, (£) because it was not per- 
fected by actual delivery of possession of the thing given. 

(i) If a trust in the English sense within the meaning of sec- 
tions 5 and 6 of the Indian Trusts Act, then necessarily revocable. 

(5) If an ordinary voluntary settlement, which in form it 
appears to be, then again certainly revocable, as containing a 
revocation clause to which effect has been given. And I may 
add under the Indian statute law void ah initio, as all voluntary 
settlements containing general revocation clauses of that kind 
must apparently be under section 126 c£ the Transfer of 
Property Act. 

(6) That apart from its form, the deed of 1902 is in sub- 
stance and reality a testamentary disposition, the settlor's plain 
intention being that the objects of his bounty should only obtain 
it after his death : and therefore like aU other wills revocable 
during the testator's life-time. 

I will now proceed to deal a little more in detail with each 
of these answers. According to all the best accredited text 
bookb on Mahouaedan law, an ordinary gift inter vivos must be 
free from all pious or religious purposes. The deed of 1902 
mixes up charities with pm ate donations to the kinsmen of the 
settlor and it is therefore contended that read as a whole no 
separate gift can be isolated and cat off from the accompanying 
religious bequests. Considerations of this kind no doubt 
weighed with the Advocate General and decided him against 
pressing the claims of the various charities* For, it cannot 
seriously be argued that, in view of the life interest reserved 
by the settlor to himself, if this were a wakf, it would be a 
good and legal wakr. I am not, however, certain that the 
argument is so conclusive as the defendants appeared to think* 
It seems to me that gifts to private persons might be bestowed 
in the same deed which created charitable trusts and yet that 
the one might be quite separable and distinct from the other. 

? When the Mahomedan lawyers laid it down that a private 
4 1 gift inter vims to be legal and valid must be free from all 
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pious or religious purposes, it is at least arguable that they 
did not mean that a donor might not, by one and the same 
aet, give a part of his property for a definite private purpose 
involving no consideration of religion or piety and another part 
of the property, or even the same part of his property, assuming 
that the donees had exhausted their private interest in it, at 
the same time or thereafter in chanty. Yet I feel that there is 
Considerable force in the contention , and, having regard to 
the somewhat rigid and narrow \ iews of the authors of archaic 
systems of law, 1 doubt whether, reading this document as a 
whole and noting how ultimately its effects are directed to 
the foundation of charitable endowments, a Mahomedan lawyer 
would not say that the whole of it v»as affected with the 
character of a wakf. It that view were adopted, it would be 
a short and sate cut to the conclusion I am asked to draw. 
I should, however, hesitate, notwithstanding the completeness 
and unanswerableness of this contention, once its main premiss 
is granted, to base my decision on this ground alone. 

The second and the third answers pre-suppose that the 
instrument of 1902 was a deed of gift and not a wakf, and 
it is upon this hypothesis that the case has been most hotly 
contested. 


As a general rule of Mahomedan law, it is, I think, unques- 
tionable that an indispensable condition piecedent to a valid 
gift is that it should be unqualified and in prcesenti. The 
books are full of prohibitions, with simple illustrations against 
gift in fuU»o. In the piesent case, if ve look at what was 
actually intended to be done under the deed of 1902, stripped of 
technical phraseology, it was this The donor said:— “I will 
give this propeity to myself for my life and after my death T 
Will distribute it” (in the manner I have described roughly 
above) and at the same time he reserved to himself in 
terms a power to revoke the whole of the gift during 
own life-time. Now it is the rule of early Mahomedan 
>wever abominable the revocation of the gift migb 
recognises it before actual delivery in all^a&S-t,' 
saving where the gift has b&en 
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relative within the piohibited degrees of consanguinity. 
Where the gift has been to a stranger or to relatives not 
within the prohibited degrees, the authorities say that the 
gift is revocable, even after cleliveiy of possession but only 
(a) with the consent of the donee, or (b) by the decree of a 
Judge. The first of these exceptions clearly implies a re-gift 
by the donee to the donor and is not strictly speaking a 
revocation at all. The second, however, points equally clearly 
to the revocability of all gifts at the suit of the donor, even 
after possession has been given, unless the donee is within the 
prohibited degtees of relationship. Like so much else in the 
Mahomed an law, it is not \ ery easy to understand the 
principle upon which this latter rule is founded or upon 
which the Juctge would give or withhold the relief sought. 
Presumably his doing so would be something more than a 
mere formality going as a matter of course ; and wqjild 
depend upon what he considered to be the equities of the 
parties in the paiticular case before him. It is not easy, 
indeed I doubt whether it is possible, to keep a discussion of 
the defendants* two answers, on the supposition that this 
was a gift, wholly distinct. For modern case law has con- 
fused the originally simple notions of the Mahomedan law- 
givers so much, both upon the indispensableness of the gift 
being unqualified, and ui prmenti and actual possession of the 
thing being given, that the two answeis constantly overlap, 
when reference is made to the authorities. It is first, how- 
ever, desirable to have a clear view of the facts. Now it 
cannot be denied that the two plaintiffs are related within 
the prohibited degrees of consanguinity, nor can it be denied 
that immediately after executing the deed of 1902, the settlor, 
who, under that deed, not only reserved to himself a complete 
life interest in the property but was also the only managing 
trustee, opened an account of the rents and profits in the 
name of the trust* and it is strenuously contended for the 
plaintiffs that this was a sufficient delivery of seisin to 
satisfy the requirements of the Mahomedan law. Further, 
tfeat if that were so, the gift having been completed by 
f delivery pi possession and the donees being the daughter 
j ,^9$5 -hs v 


1910 . 


JjJX&'BJkl 

B.L- 

SmmA* 




m 


1910. 


JaiSTABAI 

b. a 
Sbthka, 


Wf- 


THE INDIAN LAW REPORTS, [VOL. XXX IV, 

and grandson of - the donor, it became from that moment 
irrevocable. This legal result, it is contended, is in no 
way affected by the reservation in the deed of gift of a 
power of revocation or the postponement of the gift to the 
daughter and grandson to anmneertaifffuture^time, depending 
f ) upon the death of the settlor, and (2) upon the death’of 
Jamabai. In my opinion this contention is unsustainable. 
Looking to the clear and positive principles of the Mahomedan 
aw, I chnnot believe that any gift, which is only to take effect 
a ter the death of the donor, and during his life-time is expressly 
eclared to be revocable by him, could ever be a valid gift. The 
question might have been complicated, had the donor died with- 
out revoking the’eontemplated gifts. But even so, I should still 
uve been of opinion, that as declared in the instrument of 1902, 
the gifts to Jainabai and the minor plaintiff were illegal and 
invalid. Then there is the further question whether possession 
was actually given or whether, indeed, having regard to the 
nature of the gift, it could have been given. The decision of 
the Privy Council m Times Chunder Sircar v, Mummmat Zahoor 
Fatima^ which was a case between Sunnis, and Banco Begum 
v. Mir Aled Am, where the parties were Shias, have gone as 
far, I think, as our Courts are ever likely to go in the way of 
stretching theirules of the Mahomedan law. The former of 
these cases'decides that anything " like what we call in English 
law a vested remainder” may be the subject of gift valid 
according to the Mahomedan law. And our Court of Appeal 
mBanoo Begum v. Mir Med AM, quoting that judgment with 
approval, applied it with the less hesitation to Shias because 
the Court was supplied with translations of a series of 
excerpts from Arabic text-books of authority which, the 
earned Judges thought, put beyond question the fact that 
the Shia law had all along recognized gifts of future and 
limited estates resembling what we call vested remainders 
It is not for me to question the authorityfof these decisions which 
.^orcontse tmding upon me. I may, however, point otifc that 

the texts cited in support of the conclusions arrived at % i i 
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their lordships in Banco Begum’s case, as indeed a very cursory 
examination will show/ can really be carried that length. All 
these texts deal with the giving of a right of residence, a life 
interest, or an interest for a limited period. One of them 
certainly speaks Of a gift to a man and his descendants, but 
taking them altogether and in their natural contexts, it is sub- 
mitted that their plain meaning ought to be confined to what 
was then in the contemplation of the writers, namely, a single 
qualified gift ; qualified, that is to say, not with reference to any 
rights which he might have reserved to himself by way of 
revocation or curtailment but simply with reference to the 
duration of the gift in time ; subject, again, to an exception in 
the case of gifts for residence which, while no doubt also limited 
in time by the life of the donee, are likewise limited in extent 
by the peculiar object for which the gift is expressed to be made. 
But none of these texts or observations to which my attention 
has been drawn in all the accredited Mahomedan law-books 
(with the exception of a single sentence in Amir All) can, I think, 
support the view that Mahomedan law-givers ever had in 
contemplation or intended to sanction the gift of a succession of 
independent and limited estates. 1 do not believe., speaking for 
myself, that any reputed Mahomedan law-book of Mahomedan 
lawyers contains any mention or had the faintest conception of 
anything so entirely artificial as the estates which our English 
law has created and recognized. As to the passage in Amir 
Ali, that is couched in the most sweeping and general terms and 
the learned author gives as his authority for it one of the texts 
quoted in Banco Begum’s case which I have just referred to. 
As a mere matter of academic argument, I may be permitted to 
doubt whether the most ingenious logic could reconcile the 
indispensableness of giving de facto possession in prcesenti, to the 
validity of a gift inter vivos with the gift of a remainder possibly 
postponed fifty years and therefore not taking effect till long 
after the death of the donor, being nevertheless a gift valid in 
Mahomedan law. These cases are indeed plainly examples of 
the strenuous attempts our Courts are constantly making to 
expand the rigid rules and principles of archaic systems of oriental 
law to meet the requirements of a rapidly growing, progressive, 
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and developing society. That attempts of that kind are inevi- 
table, politic, in every sense desirable, is not less clear than that 
endeavouring to attain their objects by thoroughly consistent 
and logical reasoning is attended with the very greatest difficulty, 
even if it be really possible. It would be very easy to substitute 
the most complex and artificial products of advanced civilized 
jurisprudence for the extremely crude and simple notions of 
primitive people. But so long as we profess to respect and give 
effect to the latter, I confess for ray own part that it is beyond 
my power to reconcile them by any process of completely logical 
reasoning with all that has preceded and is implied in the former. 
Yet even so it is not difficult I think to distinguish cases such as 
those I have referred to from the present case. For, if a man 
gives his house to A for his life and on his death to B for his life 
and on his death to C, it is at least possible for the donor as 
between himself and A the first term m the series of estates 
to comply with all requirements of the Mahomedan law. 
He may announce his gift, A may accept it and the donor 
may then put A in actual possession of the property. 1 may, 
however, observe that the illustration I have given is very 
different from ca*es of Omra and Sukna mentioned in the texts 
upon which the judgment in Baiioo Begum is founded. What the 
old law-givers had then in contemplation was nothing more than 
the donor divesting himself of his property in favour of the 
donee for the time, on the expiration of which the property 
would automatically revert to the donor. And this principle is 
not, I think, affected by extending the gift in general terms to 
the descendants of the first donee. The donee and his descend- 
ants are then regarded as the single object of the benefaction, 
the only difference being that in the natural course of events 
the addition of descendants would protract the duration of the 
first gift and postpone its reversion to the donor. Coming back 
to our present case it will be seen at once that it differs in one 
very material point. For, the first donee is the donor himself ; 
*4 therefore, impossible, as in the first case I put, for Mm 
aply in any way with those conditions which the Maho* 

[ snakes indispensable to a valid gift. And that being 
only be by a fictional process identifying him in some 
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way with the remoter object of the bounty that the gift could 
ever be valid at all. This difficulty has pressed very heavily on 
the learned and eminent counsel who argued the plaintiff's case 
with so much ability* It has been contended that inasmuch 
as this gift took the form of a trust, the donees technically at 
any rate were the trustees, including the settlor himself who was 
the managing trustee. Therefore, it is said, the only way in 
which actual seisin could be given was the way which the settlor 
took, that is to say, by opening a fresh account of the rents and 
profits of the pioperty in the name of the trust instead of in his 
own private name. Now, while that might serve in certain cases 
to surmount the initial difficulty I have been considering, it does 
not appear to me to touch what is the substantial and real diffi- 
culty falling partly under both the defendants 1 answers on this 
head. I mean of course that whatever the artificial legal con- 
struction of the settlor's position might be, in fact he had retained 
possession as he indeed intended to retain it in his own 
hands and for his own use as long as he lived. Further, if we 
are to borrow a technicality from the English law of trust to 
fortify this argument and that the trustees were the donees 
within the meaning of Mahomeclan law and that one of them 
having assumed possession and management of the property, 
the gift was complete, then I do not see how we can escape 
from the further consequence that the donees themselves restored 
the gift to the * original donor. If the plaintiffs seek to 
surmount that objection by invoking another rule of Mahomedan 
law, that where a person gives to one to whom he stands in loco 
jparenliby his possession becomes in law the possession of the 
donee and the gift therefore irrevocable, the answer is again 
plain and conclusive. That special rule of law is only 
applicable in cases where the donor standing in loco parentis to 
the donee purports to give to the latter in prmenti but himself 
retains the actual physical possession. I insist upon the words 
in pimenti because that appears to be the very foundation of the 
rule* Here, it was not the intention of the donor to give this 
property immediately either to his wife, his daughter, or to his 
grandson, and it could only be where that intention synchronised 
with the donor retaining possession of the property given, that 
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that possession converted by the intention would be regarded in 
law as constructively the possession of the donee. There is not, I 
believe, a single instance of that rule being applied where a father 
says, “ I give my property to myself for my life and on my death, 
to my son/’ for in such circumstances there can be no intention 
in the donor to part with the property during his life-time. 
The most that he can be said to surrender in such eases is the 
power of alienating the property, and that is not a thing of 
which possession can be given in any sense compatible with the 
principles of the Mahomedan law of gift. But these answers 
appear to me to be absolutely conclusive against the plaintiffs 
even on the assumption that the deed of 1902 was not a wakf 
but a deed of gift. 


It was nest contended that under sections 5 and 6 of the 
Indian Trusts Act, this was a good trust. With the utmost 
deference to the eminent and learned Judge who decided the 
case of 3 loosablai v. Yacoolbhai I do gravely doubt whether 
private trusts were known to Mahomedan law. I doubt whether, 
in any of the standard works upon that subject, pm ate trusts 
will be found in any index. They are mentioned in Mulla’s 
recent work but solely on the authority of 31oosMai v, Yacoob- 
Uai. The point is perhaps of no great importance, for looked 
at from the standpoint of the Mahomedan law-giver, a private 
trust would be no more than a private gift inter vivos through 
the medium of the third party and therefore subject to all the 
conditions of a valid gift. But it has been argued in this case 
that inasmuch as the trust in the English sense does not 
conflict with any part of the Mahomedan law, if this is a good 
trust, its effect would b'e the same as a good gift and therefore 
the quality of irrevocability would attach to it. I am altogether 
unable to accede to this contention to which Mr. Lowndes 
committed himself, I must say, with some diffidence. It amounts, 
when analysed, to this : that while this may not be a good gift 
> ‘{according to the Mahomedan law of gift, it is a good trust aecord- 
j ; 4ng to the English law of trust. There can be no question, 
/however, that if we are to regard it strictly from that point of 
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view, it would like all other trusts be revocable* But then it 
is argued that this cannot be so because although merely valid 
as an English trust it has been made by Mahomedans and therefore 
takes on the whole the character of a Mahomedan gift, the 
beneficiary being within the prohibited degrees. One feature of 
that character is irrevocability, that is to say, that while it might 
be a bad gift in the eye of Mahomedan law because it was 
qualified, because it was in futuro , because possession was not 
given, yet it is a good trust. A good trust is revocable : a good 
gift to donees of a class is, amongst Mahomedans, irrevocable. 
This good trust would be a bad gift amongst Mahomedans but 
being a good trust and made by Mahomedans and the Mahomedan 
law having nothing to say upon such a subject, it must take 
effect as though it were a good and not a bad gift and so become 
irrevocable. That argument, however ingenious, appears to me 
to be thoroughly unsound. If it is only a trust because it fulfils 
the requirements of sections 5 and 6 of the Indian Trusts Act, 
then it is revocable and has been revoked. If it is anything more 
than that and seeking to enforce it upon that footing would 
bring it into conflict with any rule of the Mahomedan law 
which is the case here, then sections 5 and 6 of the Trusts Act 
have no application. 

The fifth answer is that on the very face of it the deed of 
1902 is a voluntary settlement in English common form. I have 
no doubt that it is, I have no doubt that it is something of 
which the early Mahomedan law-givers had not the faintest 
conception; therefore to provide for the legal operation and 
effect of which they could not possibly lhave made any provi- 
sion, If it is no more than that, then it would of course in 
England be revocable since it contains the usual revocation 
clause. The Indian law appears to go further and under section 
120 of the Transfer of Property Act it is noteworthy that all 
voluntary settlements containing a revocation clause appear to 
bbjpro tanto absolutely void. 
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Lastly, whatever this may he in form, for all practical purposes 
it really is a testamentary disposition of a part of the settlor's 
estate. No doubt modern ingenuity will seek ways of this kind 
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of evading the rigid restrictions of the old law. But Courts will, 
Jaiitjuui I think, be wary against allowing Mahomedans under the guise 

E .\ of deeds of gifts to will away their property contrary to the 

Sbihkji, provisions of their law. When a man says, “I give the whole 
of my property to myself for my life-time and on my death to 
my friend Z,” were the Courts to validate such an intention 
whether wrapped up in the form of a trust or not, it would be 
lending themselves to defeat the Mahomedan law of wills. 
Apart from that consideration a will is of course revocable and 
therefore if, upon a true construction of the deed of 1902, it 
should appear to be in substance, whatever it may be in form, 
a testamentary disposition of property, it could, in the first place, 
take effect upon no more than one-third of the testator’s estate, 
and in the next place, it would bo open to him to revoke it at 
any time before his death. 

These, I think, are reasons enough for my conclusion that the 
plaintiffs-’ suit fails and must be dismissed with all costs. 

Sv.it dimmed. 

Attorneys for plaintiff's Messrs. Pa pie Co. 

Attorn ej s for defendants 1, 2, 3, 6 and 7:— Messrs. Matulhai i 
■Jamie tram and Medan. 

Attorneys for defendant 4 -.—Messrs. Smetkam, B//rne 8f Co. 
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Before Mr. Justice Chandavaelm and Mr. Justice Batchelor. 

Is Tim hatter or THE LAND ACQUISITION ACT I OF 1894. 

THE GOVERNMENT OF BOMBAY, Appemaxts, v. ESUFALI 
SALEBHAI, Respondent.* 

land Acquisition Act (I of 189JJ-“ Zand ’’-Acquisition of outstaadho 
interests where Government owns fee-simple. J 

Pee Chandavarkae, J. : To acquire a land [Sc. under tlie Land 
Acquisition Act] is not necessarily tlie same thing as to purchase the right of 
gg | to it, but means the purchase of such interests as dog the right of 
^ Use ^ f 01 an y purpose they like. 

it f ' . * Reference No. 2 of 1906. 

No. 34 of 1908, 
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The definition given to the word (( land '* in section S (a) of the Act is not 
exhaustive.*.#, ..... The use of the inclusive verb u includes 93 shows that 
the legislature intended to lump together in one single expression—^. 
u land ’’—several things or particulars, such as the soil, the buildings on it, 
any charges on it, and other interests in it, all of which have a separate 
existence and are capable of being dealt with either in a mass or separately as 
the exigencies of each case arising under the Act may requiie. 

JP: em Batchelor, J. : — Government are not debarred fiom acquiring and 
paying for the only outstanding interests merely because the Act, which 
primarily contemplates all interests as held outside Government, directs that 
the entire compensation, based upon the market ^ alue of the whole land, must 
be distributed among the claimants. In such circumstances there is no in* 
sopeiable objection to adapticg the procedure to the case on the footing that 
the outstanding interests, which are the only things to be acquired, are the 
only things to be paid for. 

Appeal from a reference to the High Court tinder section 18 
of the Land Acquisition Act (I of 1894?}, In November 1903 
Government notified their intention of acquiring, for a 
public purpose, a certain plot of land, with buildings 
ou it, situate at Par el Road, and, after the usual notices 
had been issued and other formalities duly observed, the 
Collector entered upon an inquiry in December 1902. The 
only claimant appearing at this inquiry was Esufali Salebhai 
who was in possession of the land in his capacity as 
executor of one Salebhai Heptoola. On 14th May 1904, Gov- 
ernment gave notice to the claimant to quit, and on 29th June 
the Government Solicitor set up the claim that the land belonged 
to Government, and that Salebhai was only a tenant by suffer- 
ance and had therefore no light to compensation except for 
the buildings* The inquiry proceeded, however, and the 
Collector on the evidence decided in favour of Government, 
and, after arriving at a valuation of the whole plot, 
awarded to the claimant compensation for the buildings 
alone. The claimant declined to accept the award and the 
Collector accordingly referred the matter to the High Court. 

Macleod, J., on tile reference made a slight alteration in 
the figures of the amount and awarded the whole sum to the 
claimant, on the ground that in the first place the Collector had 
no jurisdiction to decide the question of title as between Goy* 


MC&, 


I3SJT THE 
MATTER OE 
THUS LAm> 

Acquisition 

Act* 

The 

Government 
or Bombay 
v* 

Esufali 

Salebhai. 


I 


? 


f ; 



620 


THE INDIAN LAW REPORTS. [YOL. XXXIY. 


1S09. 


In the 

MATTER OF 
THE BAND 

ArQuisx nojr 
Act, 

The 

Government 
of Bombay 

Esmfaii 

Saeibhai. 


eminent and the claimant, and, secondly, Government, after 
having once proceeded to acquisition under the Act, could not 
in such proceedings set up the claim of ownership. Fiom this 
decision Government appealed. 

Robe) tson, with him Strmgmn, Advocate-General, for the 
appellants : — 

The Judge in the Court below held that he had no 
jurisdiction to eome to any finding on the fust sis 
issues, viz , as to title to the land as between Gov- 
ernment and the claimant. And yet ho awarded the total 
compensation to the claimant, whose title to it had been 
disallowed by the Collector. If the Collector had no juris- 
diction, then the Judge had no jurisdiction to hear the 
reference. But the Collector had jurisdiction. It is his duty 
to ascertain the interest of the claimants, and in doing so 
he must necessarily decide the interest of Government. 
The two Allahabad cases, Imdad Ah Khan v. The Collector 
of Fai akhalad^ and The Crown Brewery, Musioone, v. The 
Collector of Debra Dun must be distinguished , they were 
both decided under the old Act (X of 1870). The power 
of the Government to levy assessment on land under City of 
Bombay Land Revenue Act (Bom Act II of 1876) shows 
they have interest in land. 



Jar dine, with Set alt ad, foi the respondent : — The rent due 
to Government on this land is a demand on it, and not 
an interest in it. But m any event the Act does not 
contemplate Government taking up land in which it is 
interested. Having put the Act into force, Government 
is estopped from making any claim to any interest. What 
is acquired is the land and all the interest* theiein : Bombay 
Improvement Trust v. Jallhoy®. The Act thus cannot 
contemplate Government taking up its own interests, however 
small. Government could sell its intciest to the acquiring 
Xn section 3 (l) the definition of “ person interested 11 
!es Government, because Government is not interested in 
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the compensation. Section 21 contemplates that the compen- 
sation shall be the whole market value of all the interests in the 
land. See also Collector of Belgcmm v. Bkimrao W, which is 
supported by Jalbhofs case W Section 11 ( 11 ) and (iii) clearly 
exclude Government, and aim at compensating the persons 
dispossessed. The Crown is not affected in any way by a statute 
unless there is express provision to that effect in the statute . 
Secretary of State f 01 India v. MathuMlhai^\ If Government 
has any claim here, it can file a suit, 

Robertson in reply — 

With regard to the point of estoppel, there Was no suggestion 
of this in any of the issues. But Government is not here 
acquiring its own interest, it is acquiring land in which 
it is interested. It is suggested Government might sell 
its interest to the acquiring body, but suppose Govern- 
ment is acquiring for itself. Section li (iii) does not force 
the Collector to apportion to any person more than com- 
pensation for his particular interest. There is no need for 
the Crown to be expressly mentioned. See Bell v. Municipal 
Commissioners for City of Madras®* 

Chandavarkar, J.:~ In my opinion, Macleod, J., from whose 
decree passed upon a reference from the Collector of Bombay, 
under the Land Acquisition Act, this is an appeal, 'has taken 
too narrow a view of the Act, not supported either by the" 
language and object of its provisions or the law relating to 
the rights of the Crown, 

The question for decision arises under the following circurn® 
stances, shortly stated. 

The land in dispute having been, in the opinion of Govern- 
ment, required for a public purpose, a declaration to that effect 
was published by them, and the Collector of Bombay adopted 
the preliminary steps and observed the formalities, required 
by the Act, for the compulsory acquisition of the property. 
The land had buildings on it. The respondent, who claimed both 
the land and buildings as owner, having declined the amount 

a) (1908) 10 Bom L R 657. (3) (1889) 14 Bom. 213. 

in (1909) 33 Bom, 48$ (4) (1902) 25 Mad. 457 at p. 495* 
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of compensation offered by Government on the ground of 
inadequacy, the Collector commenced an inquiry into the 
value of the property for the purpose of determining the 
amount of compensation payable under the Act. In the course 
of the inquiry the Government Solicitor, who represented 
Government before the Collector, put forward their claim to 
the land as owners and averred that, as the respondent had 
held it as a tenant by mere sufferance, he was entitled to com- 
pensation in respect of the value of the buildings only. The 
Collector took evidence and, arriving at the conclusion that 
Government were owners of the land, he made an award of 
Us. 41,693-2-3 as the amount of compensation payable to the 
respondent for the buildings. The respondent having refused 
to accept the award and asked for a reference to this Court, 
the Collector referred the matter accordingly. 

Macleod, J*, before whom the case came to be heard, has 
held that the Collector had no jurisdiction to go into and de- 
termine the question of title for the purposes of the inquiry 
before him ; that the Act does not apply to land of which 
Government are, or claim to be, owners ; and that, where they 
have begun by setting the machinery of the Act in motion for 
the compulsory acquisition of* any land from a private indivi- 
dual as owner of it, they cannot plead in these proceedings 
their 1 own right as owner and claim compensation in 
respect of it as against him. Upon this view, without going 
into the question of title to the land raised before him, the 
learned Judge has directed the whole amount of compensation, 
both for the laud and the buildings, aggregating two lakhs of 
rupees find od 1, to be paid to the respondent, who was claim- 
ant before the Collector. 

The result of this decree is that the respondent is held not 
entitled to determination of his light to the land, although 
sections SO and 31 of the Act distinctly contemplate that such 
must be determined by the Court before the claimant can 
receive compensation. Further, if the construction which 
|fflK fearped Judge has put upon the language of the Act is 
which the Crown is owner, but which is in the 
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occupation of a subject under a lease or the like, cannot be 
compulsorily acquired under trie Act, Imwever urgent, on 
public grounds, the need of such acquisition miy be. 

The result is nob satisfactory from the public point of view.^ 
But if the Act, on a proper construction of its language, allows 
it, it cannot be helped. The learned J udge’s view is supported 
by two decisions of the Allahabad Hign Court which he has 
cited — Imad AU Khm v. The Collector of Farakhabad a) ; 
The Croton Brewery 9 Mussoorie, v. The Collector of Dehra Dun^K 
These, indeed, were decisions under the old Land Acquisition 
Act (X of 1870) ; but there is no material difference in 
principle or language between that and the present Act« 
In my opinion, the language of the Act, reasonably construed, 
does not lend itself to the interpretation put upon it by 
'Macieod, J. 

It is to be remarked at the outset that the Land Acquisition 
% Act was passed by the legislature for the purpose of compul- 
sorily acquiring any land when it is required for a public 
purpose or for companies. The legislature has constituted 
the Local Government the judge of that requirement, and the 
Collector, agent of that Government, for the purpose of 
compulsory acquisition. The Allahabad decision in Imad AU 
Kha% v# The Collector of Farakhabad W proceeds upon the 
ground that it is a contradiction in terms to speak of the 
Collector as seeking acquisition of a land which he asserts is 
his own. But the Collector is not seeking his own : he is 
merely the agent of the Local Government who are constituted 
the statutory authority to acquire the land compulsorily. 
When the land has been so acquired, the land becomes, indeed, 
absolutely vested in the Government free of all incumbrances 
(section 16) ; but that is for devoting the land to the purpose for 
which its compulsory acquisition was declared necessary* 
Such is not the case with land of which, in ordinary parlance, 
it is usual to speak as land ownnl by Government. Legally, 
the Local Government own no land. The Crown is the 
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owner of all State lands and property, and these are vested in 
the Government of India in trust for the government of the 
country (21 & 22 Vic., c. 106, s. 37). And the Government, under 
that power, can use the Crown lands for any purpose. But the 
Crown remains owner unless the ownership has been transferred 
to a subject by way of fee-simple. This difference must be 
borue in mind in interpreting the provisions of the Land Acqui- 
sition Act# 

It is quite true that there can be no such thing as the com- 
pulsory acquisition of land, owned by and in the occupation 
and control of the Crown. The Land Acquisition Act cannot 
apply to such lands, because all Crown lands being vested in 
the Government, they are competent and free to devote any 
of those lands to a public purpose. It is a contradiction in 
terms to say that the Government are compulsorily acquiring 
that which they have already acquired otheiwise, both as to 
title and possession. 

But suppose a land owned by the Crown and vested in the 
Government has been parted with in such a way as to create 
in favour of a subject of the Crown a limited right to hold and 
use it for specific purposes while reserving to the Crown the 
ownership of the land, i.e, the freehold interests in it, not 
merely the Crown’s right to land revenue. As an instance 
of this kind of land ownership reference may be made to the 
decision of Westropp, C. J., in The Justices of the Peace for 
the City of Bombay v. The G. I. P. Railway Company W. I n 
such a case, the land with its freehold interests is not free so 
as to enable the Government to use it for a public purpose 
unless they buy out the person who has the right to hold and 
use it. And if they buy, the purchase extends only to that 
person's right to hold and use, in fact, to his partial interest 
in the land, not to the ownership, because the latter 
is already in the Crown. Nevertheless, when the sale has taken 
place, the Crown “ acquires ” the land in the sense that it is 
fey to use it for any purpose it likes. To acquire a land is not 
weessarily the same thing as to purchase the right of fee-simple 

CD (187S)i9 Bom. H. C. 217, 
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to it, but means the purchase o£ such interests as clog the 
right of Government to use it for any purpose they like. 

The Land Acquisition Act substitutes a compulsory for a con- 
tractual acquisition of land, where it is required for a public 
purpose. The object is to get at the land for a public purpose : 
and the word land has a definition expressly given to it in the 
Act, which is not exhaustive, because the Act says : a The ex- 
pression ‘ land 5 includes benefits to arise out of the land, and things 
attached to the earth, ot permanently fastened to anything 
attached to the earth/’ The use of the inclusive verb 
t( includes shows that the legislature intended to lump to- 
gether in one single expression— viz. ‘ land” — several things 
or pai tieulars, such as the soil, the buildings on it, any charges 
on it, and other interests in it, all which have a separate exist- 
ence and are capable of being dealt with either in a mass or 
separately as the exigencies of each case arising under the Act 
may require. 

Thus, in an ordinary case, where a land in the sense of fee- 
simple is owned by one person, and the buildings on it are 
owned by another, the Collector has to enquire into the market 
value of the land as land having buildings on it, and in so doing 
lie fixes the value ot each separately and apportions the 
compensation accordingly : Lwua Lai Seal \\ Oopi Nath 
Khetrtf 


1909. 

IX THE 
MATTES OE 
THE LAXD 

Acquisition 

Act. 

The 

GovebnmekT 
Or Bombay 
v. 

Esttfali 

Saxebkai, 


But it ib said that the Act cannot have, been intended by the 
legislature to apply where the Crown represented by the 
Government claims to be interested in the land as owner. In 
support of this view, Maeleod, J , relies principally on sections 
11, 15 and 23 of the Act, and he concludes that there is no 
(f provision for the acquisition of anything less than permanent 
interests in the land, and land in the Act must mean land irre- 
spective of any interests which have been created in it/* 


This conclusion is opposed to the wide meaning attached to 
the term land ” by the definition given in section 8 of the Act. 
It is true that in sections 11, 15 and 23, the word “ land appears 
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at first sight as if it were used in the ordinary sense, bat even on 
that narrow construction due and full effect can be given to the 
language of those sections consistently with the right of the 
Ciown to intervene and claim its interest as owner of a land 
acquired for a public purpose as against a claimant. 

Macleod, J.’s view, as I understand it, is that because 
section 11 requires the Collector to determine “ the value of the 
land,” to state in his award its area and c * the amount 

y 

of compensation which should be allowed for the land, ” 
and because under sections 15 and 23 the Collector and 
the Court are bound to determine the amount of compen- 
sation with reference to “the market value of the land,” 
the plain intention of the legislature appears to bo that 
what they had in view as the subject-matter of compulsory 
acquisition and compensation was ‘ land ” as distinguished 
from any interest in it less than permanent. The fact that 
provision is made in the Act for the determination of the 
amount of compensation with reference to “ land ” while the 
Act is silent as to the acquisition of any interests less than 
permanent in it, has led the learned Judge to that conclusion. 
And in supporting his decree, the respondent’s counsel has 
argued before us that in the case of a land of which the Crown 
is owner, the sections above mentioned can have no meaning 
and application. Of what use is it, asks the counsel, to deter- 
mine the area of, and fix the compensation for such land, when 
the Crown, being its owner, has to pay nothing and receive 
nothing ? 


This argument would be unanswerable if it were clear that 
the determination of the area and of the amount of compensation 
was absolutely useless and irrelevant in the case of a land owned 
by the Crown, that, in fact, no necessity could conceivably exist 
or ari-e in the ease of such lands. The necessity for such 
s, .^termination must, indeed, exist invariably whete the land 

■ r acquired was owned by a subject of the Crown. 

at kind arising under the Act must, in the very 
tings, be moie frequent than eases of lands owned by 
Even if we assume that the legislature had those 

tall iiMI • ' - - 
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more frequent cases in view in enacting the provisions of the Act 
now under discussion, it cannot be maintained that those 
provisions are altogether valueless and inapplicable to the rarer 
cases of lands owned by the Crown. Even as to these, it may 
be sometimes necessary to determine the area and the amount of 
compensation payable for the land, as distinguished from 
subordinate interests, as a matter of account, because the 
acquisition may be for a company or other body, fiom whose 
pockets the money is ultimately to come. Due and full effect is 
given to the sections if we have regard to these considerations. 
They are intended for most of the cases arising under the Act, 
and because in some cases they are superfluous, it does not 
follow that the latter weie meant to be excluded from the 
operation of the Act. 

According to Maclcod, J., “land in the Act must mean land 
irrespective of any interests which have been created in it**, 
such as the interest of a tenant from year to year or of a tenant 
holding for a period over a year. He says : “Take the case of 
a lease for ninety-nine years, fifty years of which have still to 
run when Government wish to acquire the lank How is the 
Collector to anive at the value of the lessee's interest in the 
lemainder of the term ? 99 No doubt in the case of a fee-simple, 
the so-called tenant is and must be treated as the owner 
interested in the land entitled to compensation for it. So far I 
agree with Macleod, J. See The Collector of Poona v, KaMnathMK 
But I cannot agree when he says that u in the case of lands 
let out for a peiiocl over a year, it is difficult to see how the 
Government can take action under the Land Acquisition Act if 
it desires to put an end to the term, unless the words f the 
compensation payable for the land’ in section 11 can be paraphras- 
ed into compensation for those interests in the land which are not 
vested in Government.’’ Now, as a matter of law, these words have 
been in effect so paraphrased in cases to which private individuals, 
not Government, were parties and which have been decided 
under the Act. In The Collector of Poom v. Ea&hinath®, there 
was a claim for compensation made by ceitain tenants, who held 
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under an unexpired lease of nine years of the land for gardening 
purposes at the time of compulsory acquisition by the Collector. 
And it was held by this Court that “ as persons interested in the 
1 md under section 3, they are entitled to share in the total 
compensation awarded for the fee-simple of the property.” 
In link v. The Secretary of Sfu f e Jor India® it was held 
that the term market value of land, as used in the Act, 
includes not only freehold interests, hut also the interests of 
tenants, etc. In $arain Chandra v. The Secretary of State 
for India in Council®, it was decided that a yearly tenant 
is entitled to share in the compensation under the Act as 
well as a tenant for peuods over a year. Facleod J., appears to 
have been pressed by the difficulty of ascertaining the value of 
the interest of a lessee holding for a fixed period in the 
unexpired term of his lease. No guidance is given, indeed, in 
the Act for the valuation of such interests. The reason appears 
to be that the legislature, having given a general direction that 
the amount of comr ensation } ayable for a land shall be 
determined according- to its market value, left the decision as to 
tho interests subordinate to the right of ownership or fee-simple 
to rest upon principles which the Collector or the Court may see 
fit to apply in each case on grounds of law and equity. 
Interests in or benefits aiising out of land are various, and it 
would have been practically impossible to mention them 
exhaustively and provide for each of them in the Act. 


fSIf W'b'A-- 



The whole question is the intention of the legislature. Did it 
intend by this Act to exclude from its operation lands let out by 
Government, without a transfer of the fee-simple ? Where that 
intention Is not expressed in explicit terms, it has to be gathered 
not merely from the language of some sections but by a 
consideration and comparison of all the sections in the Act bearing 
on the question for determination, and aKo from the purview 
and policy of the Act. Sections 11, 15 and 23 of the Act, on 
which Macleod, J., has rested his reasoning, must be read with 
sections 30 and 31. These distinctly contemplate that the 
>toount of compensation determined under tho^e sections must be 
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paid to the person f£ entitled u to it, or where there are several 
persons claiming, it must bo apportioned among them according 
to their respective rights. That is the paramount intention, of 
the Act with reference to the payment. In that respect it follows 
the Lands Clauses Act in England, as to which it has been held 
that* it U the person who is entitled to the land who ought to 
have the money.” Per Cotton, L. J., in In re Manor of Lowestoft®. 

But it is urged that in any case the Land Acquisition Act 
cannot apply to the Crown, because the Crown is not mentioned 
in it. In The Secretary of State for Indii v. Mithnrabhai 
there is a dictum, of this Court that the rule of construction of 
English law, according to which the Crown is not affected by a 
statute, unless there are word^ in it to that effect, applies to 
India. That dictum was on the authority of the decision in 
Gan pat Putaya v. The Collector of Kanara®. The head-note 
to the report of The Secretary of State for India v. Mathnrahkai ® 
is misleading where it says that, according to the judgment in 
that case, u the rule of construction, according to which the 
Crown is not affected by a statute unless specially named in it, 
applies to India / 5 The words <f specially named ” are the 
reporter's, not of the Court. The rule of English law is that a 
statute does not bind the Grown, unless it is named in it 
expressly or by necessary implication. See the Judgment of 
Wills, J,, in Cooper v. Hawkins®. 

In cases arising under the Lands Clauses Act in England, it has 
been held that tho interests of the Crown are not affected by 
anything in the Act : In re Manor of lnoeHfoft®, but the ground 
of that, as explained by Baggallav, L. J., in that case, is that 
n you cannot by any piocess under the Lands Clauses 
Consolidation Act bring the Crown into Court as a litigant to 
contest any claim before the Court / 5 But the Crown may waive 
its prerogative in that respect and intervene where its rights and 
revenue are affected and take the benefit of any particular Act, 
though it be not named therein. That is so by the common 

® (1883) 24 Ch. D, 253, 257. (3) (3875) 1 Bom. 7 at p. 0. 

$) (1889) 14 Bom, 213. « [19U4] 2 K. B, 164 at p. 168, 
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law of the realm, and from time immemorial the prerogative 
rights of the Crown cannot be restricted by an Act of Parliament 
without express words/' where its revenue is affected; The 
Attorney* General v. Constable W. And the right of the Crown to 
intervene and have a trial at bar where it is actually and 
immediately interested in the litigation, is a branch of the 
Royal prerogative. [Per Wiles, J v citing Chitty's Practice in 
Dixon v. Farrer®.] No doubt, though the whole amount of 
compensation, determined in the present ease under the Act, is 
paid to the respondent, the Crown is not concluded by the 
payment and is entitled to claim it from him in a separate suit. 
But, nevertheless, the Court has a duty to perform under the 
express provisions of the Act before it decrees payment. It has 
to determine whether the person claiming the amount of 
compensation, whether for the land or the buildings on it or 
other interests in it, has the right to receive it in the capacity 
which he asserts. Under these circumstances it is not sound 
law, not to say justice, to say to the Crown : “ You can sue the 
claimant if you think you are entitled to what he claims/ 5 

I have so far dealt with the ease on the assumption that what 
is claimed on behalf of the Crown is the proprietary title io,*or 
fee-simple of, the land and not merely the right to levy 
assessment, which exists in the case of lands held by one of its 
subjects as proprietor, liable to pay assessment. In Naoroji 
Beramji v. Rogers®, the opinion was expressed “ that most, 
though not all, of the lands in Bombay are held in perpetuity/" 
and were estates in which the possessors had a permanent 
interest. In the case of such lands, the fee-simple of the land 
would be in the occupier, not in the Crown ; and the former 
would be entitled to the amount of compensation as owner 
interested in the land. Whether the Government demand 
called assessment or pension tax, or quit-rent, or ground rent, is 
in reality a tax or rent, is a difficult problem, which has given 
rise to serious controversy among statesmen and political 

if economists. Maeleod, J., thinks the demand in such eases is a 
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tax, I will not venture to discuss that question, because it is 
not necessary for the purposes of this case. By the pleadings in 
the Court below, the title asserted on behalf of the Crown is 
that of owner of the land, who let in the respondent as a tenant 
for specific purposes, meaning that the latter had no fee-simple 
of the property. The question before the Court, therefore, is 
whether at the date of acquisition by the Collector the respondent 
had any right to the land apart from the buildings, entitling 
him to receive the amount of compensation which remains after 
deducting the amount payable for the buildings as a a person 
interested in the land/” 

On these grounds, the decree appealed from must be reversed. 
As that decree was passed by the learned Judge on the ground 
of want of jurisdiction to decide the question of title, the 
disposal of the case by him must be regarded as one on a 
preliminary point and the case must be remanded for a decision 
on the question whether the claimant (respondent) had any 
interest in the land, as distinguished from his interest in it 
in virtue of the buildings, which entitles him to compensation. 

If it be found that he had such interest, the Court below 
should determine the amount payable to him in respect of it 
and pass a decree accordingly. If, on the other hand, the 
Court holds that the respondent has no such interest in the 
land, he should have a decree for compensation in respect of the 
buildings only, since there is no dispute as to his right to it. 

Before parting with the appeal, I ought to point out that, 
though the title of the Crown has been asserted in this case, 
the Crown is formally not on the record. It is represented by 
the Government of Bombay ; but, according to law, in all 
litigation to which the Crown is a proper party, it is the 
Secretary of State for India who alone can represent it. 

That is how it strikes me at present, and I say so because 
the point was not raised either before us or in the lower 
Court, If there is any legal defect on the ground I mention, 
it can bo easily remedied by the Court bringing on the record 
the Secretary of State so as to make the decision final and 
binding in law as between the Government and the claimant. 
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See Ki shan Chand v. Jaganmth All costs Including 
those of this appeal shall be dealt with by the learned Judge 
in his discretion. 

Batchelor, J. This is an appeal by the Government of 
Bombay from a decision of Mr. Justice Macleod in a reference 
from the Collector of Bombay under section 18 of the Lmd 
Acquisition Act, 189 ±. The material facts are these. The 
land in question measures 13,141 square yards and in Novem- 
ber 1902 was notified for acquisition by Government in order 
to the extension of the chemical laboratory in the vicinity of 
the Sir J. J. Hospital. Certain buildings of considerable value 
stood upon the land. The usual inquiry prescribed by the 
Act was begun and continued by the Collector, apparently 
on the - footing that the title to the Lind as well as to the 
buildings was in the claimant-respondent, Esufali Salebbai; but 
on 29th June 1901 in the course of the inquiry, the Govern- 
ment Solicitor, appearing in what he described as u a new 
attitude/* set up the contention that the land was entiiely 
the property of Government and was held by the respond, 
ent on sufferance only. The Collector proceeded with 
his inquiry and dealt with this disputed question of title. In 
the end he found, foi reasons stated, that the respondent u \& 
thus only a tenant of Government on sufferance, and, Govern* 
ment having through their Solicitor given him notice to quit 
or deliver up possession of the land under acquisition 
(Ex. No. 14), which notice has already expired, is entitled to 
compensation for buildings only, which I accordingly grant/* 
The Collector found that the amount of compensation due in 


respect of the buildings was Rs* 41,693-2-2, which sum he 
awarded to the respondent. The compensation due in respect 
of the land was estimated by the Collector at a little over 
Rs. 2 lakhs, but, of course, no part of this sum was awarded to 
k the respondent, as the land was 5 in the Collector's view, the 
||!|h property of Government. The respondent, being dissatisfied 
this decision, claimed a reference to the High Court on 

I y ; ;4 ilbo grounds (l)that the amount of compensation awarded for 
JfpWings was inadequate, and (2) that Government 
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were not entitled to the full value of the land. The reference 
was heard by Macleod, J., who altered the Collector's figure 
for the compensation due for both land and buildings from 
R$. 2,36,438 to Rs. 2,35,264-7-1 plus 15 per cent, for compulsory 
acquisition and awarded this entire sum to the respondent. 
This the learned Judge did though he held that neither 
he nor the Collector had jurisdiction to determine the 
question of title between Government and the respondent. 
The result, therefore, is that the respondent gets the large 
sum of Rs 2 lakhs on a claim which the learned Judge 
dechued to a ljuchcate upon and which the Collector decided 
in favour of Government; in other words, \lr. Justice Macleod 
was of opinion that even if Government were the owners of this 
land, the large compensation due for its acquisition must none 
the less be handed over to the respondent. This result may, 
X think, be safely described as startling on the face of it; and 
it seems clear from the judgment that the learned Judge 
accepted it only because he conceived himself to have no 
means of avoiding it upon the language of the Act. That 
is the sole giound upon which the decision is sought to 
be justified in appeal, and it is manifest that upon no lower 
ground can it he supported. Mr. Jardme’s argument was that 
if, owing to faulty draftsmanship or other defect of the Act, 
its plain offset i% as the Court below held, then his client is 
entitled to take advantage of this circumstance. That, no 
doubt, is so ; but the cone usion is one which the Court 
will be astute to avoid, if that can he done with due regard 
to the words of the statute. For we must* not lightly attribute 
to the legislatuie the intention of working injustice by taking 
away A/s property and giving it to B. ; in this case taking 
away what, on the argument, is Government’s property and 
giving it or its value to the respondent. The object of the 
Land Acquisition Act is to empower Government compulsorily 
to acquire land on payment of due compensation to the per- 
sons dispossessed, and compensation, as I understand it here 
means indemnity for monetary loss suffered. It would be 
strange, indeed, if the result of such an Act were that a person 
from whom certain buildings were acquired was entitled not 
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only to receive compensation for his buildings acquired but 
to put into his pocket a very large sum of money in respect 
of land which er hypothec belonged to somebody else; that 
is, in substance, to take away one man's property and give it 
to another, and the name for a process of that sort is certainly 
not compensation. If, then, that is the apparent effect of the 
statute, we must proceed to consider whether it is its real 
effect, and in so considering we must apply the recognised 
rules of construction adapted to such a case. Those rules are 
stated by Maxwell in the following words; — “ Where the 
language of a statute/' says that learned author, “in its 
ordinary meaning and grammatical construction leads to a 
maniiest contradiction of the apparent purpose of the enact- 
ment, or to some inconvenience or absurdity, hardship, or 
injustice, presumably not intended, a construction may be 
put upon it which modifies the meaning of the words and 
even the structure of the sentence.” This passage, for which 
ample authonties aie cited in the text, is adduced merely to 
lllustiate the lengths to which the Com t is entitled to go in such 
cases , here, I think, it is not necessary for us to go nearly so far. 



For upon what giounds aie we asked to take this severely 
technical view of the provisions of the Act ? Stated briefly, the 
argument is that, under the Act, Government cannot acquire 
what is already their own property ; that the land here being 
Government's, Government are not "persons interested” within 
the meaning of section 3 ($) ; that when once the compensation due 
for the whole property, land and buildings, has been ascertained, 
that whole sum must be awarded to the claimant, or, if there are 
several claimants, must be apportioned among the claimants j 
and that* since Government were not “persons interested” or 
claimants, the only claimant before the Court was this respondent, 
who consequently was entitled to receive the whole compensation, 
even though Government were in fact the owners of the land, 
j was the view which found favour with Macleod, J., and 
on that ground alone, is entitled to great respect ; foi* 
decision of .references under this particular Act and in 
||i^',administration of the Act generally, that learned Judge has 

* if^iowledge and experience to which I can make no claim, 

r!3»:rlffe ! 
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I have, however, indicated why, in my view, the conclusion to 
which he felt himself compelled to come cannot be accepted 
unless it he imperatively required hv the Act; and to those 
reasons may he added this consideration that, if the lower 
Court’s leading* of the Act is light, then Government could 
never acquire any parcel of land in which they themselves had # go^bkmem 
any interest, great or small, lor that interest would go for m Bomba “ y 
nothing. Mr Jardme admits that this would he a necessary FecrrAii 
consequence, and suggests that, in older to remove the difficulty, 

Government would have first to sell their own interest so as to 
render the land a fie object for the operation ot the Act. It 
appears to me that this comes very n^ar to being a rechictio ad 
ahmdum of the case for the respondent, for it is surely un- 
reasonable to hold that if Government are minded to acquire a 
parcel of land in which they already hold, say, nine-tenths of the 
entiie interest, they must begin by se ling the nine tenths in order 
to acquiie the entnety, end that though the entirety is acquired 
by nothing more or less than a foiced sale to Government 
under the provisions of thU Act. For the purposes of the 
present argument it is, of course, assumed that Government are 
the owners of the la id here, and toe foregoing considerations 
seem to me strongly to suggest that, m those circumstances, 
the respondent can, unler the Act, found no claim to the value 
of the land. In Bombay Improvement Tnost v. Julbhoy^ 
following Collector of Bel gaum v. Blumi ao^ 2 \ I expressed 
the opinion that the Act contemplate^ an inquiry to ascertain 
the value of the land itself considered as if all interests com- 
bined to sell ; and I see no reason at present to alter that 
opinion as to the general scheme of the Act It is, however, 
admitted that the point now before us was not decided in 
lalbhof $ eaee i but is res integra for our decision now. As 
seems to be conceded on all hands, the draftsmanship of the 
Act has hardly stood the strain of the severe investigation 
which its provisions have undergone in this Court in recent 
years, and it is probably true that the form of procedure 
prescribed is not easy to adapt to cases of any great complica- 
tion. But if we except certain matters of indirect inference 

(1) (J909) 33 Bom. 48% ( 2 ) (1903) 10 B.m L # R. 651. 
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from the form of procedure, there is nothing in the Act which 
excludes from its opeiation cases where Government hold 
some interest in the land to he acquired, while the extreme 
frequency of such cases forbids the theory that they were 
omitted jper incunam . And as to the argument that in such 
cases the Collector would be acquiring, not the land itself, hut 
the separate interest in the land, which the Act does not 
authorize, I think that that is open to this answer. The pro- 
cedure laid down in the Act is so laid down as heinof appro- 
priate to the special case 'which is considered in the Act, 
u e ., the ca^e where the complete interests are owned privately. 
Rut that special case is, as I understand it, singled out by the 
legislature as the norm or type with the intent that in other 
cases which only partially conform to the type the procedure 
should be followed m so far as it is appropriate, not that such 
cases should be excluded from the Act because they do not 
wholly conform to the type. In other words Government, 
as it seems to me, are not debaneJ from acquiring and paying 
for the only outstanding interests merely because the Act, 
which primarily contemplates all interests as held outside 
Government, directs that the entire compensation bxsed upon 
the market value of the whole land, must be distributed among 
the claimants. In such circumstances, as it appears to me, 
there is no insuperable objection to adapting the procedure to 
the case on the footing that the outstanding interests, which are 
the only things to be acquired, are the only things to be paid for. 
There may be some difficulty m harmonising his view with 
some of the procedure sections of the Act, but bearing in mind 
the particular purposes for which that piocedure seems to have 




been designed, I think the difficulty is immeasurably smaller 
than that which confronts us on the counter-construction ; for, 
on that construction, as I have tried to show, the enactment is 
fertile not only of gravejnconvemence, but of positive injustice* 

On the other hand, all serious difficulty is removed if once it 
be conceded that the combined interests held apart from 


■ tent are in such a case as this the “ land ” to be 

within the meaning of section 3 of the Act, and, in my 
|b in the Act or the decisions which pro- 
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hibits the adoption of this view in the state of facts now before 
us In this view the only things acquired from the respondent 
were the buidings, and they are u land n within the definition 
in the Act. For these reasons I am of opinion that Mr. Justice 
Macleod's decree should be vaiied by discharging so much of 
it as awards to the respondent the value of the land. As to 
the manner in which this last question should now be dealt 
with, it is probable that, as the learned Judge observed, the 
procedure adopted by the Collector was irregular; but the 
question before us is, not so much what orders the Collector 
ought to have passed on the subject, as what order we ought 
to pass now that in fact the controversy as to title has been 
placed before the Court, and the parties have incurred all the 
costs incidental to getting their evidence fully upon the Court’s 
record. It is clear that to set aside the elaborate inquiry 
which the learned Judge has already made, would benefit 
nobody, and would merely entail further costs in time and 
money to both the parties, who are anxious to obtain a deci- 
sion on the evidence already judicially recorded. I think, 
therefore, that our best course is not to interfere with the 
enquiry made, and I should have been glad if I could have 
seen my way to suggesting that this Appeal Court should now 
decide the question. But as the decision must, at least to some 
extent, depend upon the appreciation of oral evidence, I con- 
ceive that the proper course is to remand the case for a 
decision to the lower Court under 0. XLI, r. 23. The issues 
which remain for decision will be these 

(1) At the material time what interest had the respondent 
in the land (apart from the buildings) ? 

(2) To what compensation is he entitled in respect of that 
interest ? 

Upon these grounds I agree with the order proposed by my 
learned colleague. 

Attorney for Government: — Bowen • 

Attorney for respondent Messrs, Nam Sf Co . 
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Before Mr Justice Macleod . 

FAT MA BAT, Pltitiones, *. DOSSABHOY BUSTOMJI UMRIGAI5 

AND OTHERS, RESPONDENTS * 

Application to sue as pauper— qualification— Subject-matter of so it — 
Cause of action— Civil Procedure Code (Act V of 1908J, Oifcr XXX III, 
tules 1 , 8 and 5 

A moitgagor applied for pei mission to institute a suit as a pauper foi tlio 
setting aside of a sale of the mortgaged piopertj by tie moitgagee, with an 
altemative cl urn for dmia c es The moitgagee, admitting theie was a suiplus 
due to the applicant after the matgage-debt liad been satisfied, paid Rs, 101 
into Court, and contended that the applicant was not a jaupei, and fmtber that 
the applicant disclosed no cause of action. 

Held, that the aoplicant was a ( puipei ” within the meaning of the 
Explanation to Ordei XXXIII, mle 1, of the Civil Procvduie Code (Act Y of 
1908), but that the allegations contained m the appheafc on did not disclose a 
cause of action. 

JDwarhanatJi v. Madliavr'xvtt) not followed. 


This was an application by one Fatmabai for leave to sue as 
a pauper under Order X XXL II of the Civil Procedure Code. In 
her petition she alleged that she had mortgaged certain property 
with the first respondent, and that the latter, acting fraudulently 
and collusively, had sold the property to the second respondent 
at a grossly inadequate price. She, theiefore, prayed that the 
said sale should be set aside, and in the alternative claimed 
damages. The first respondent admitted that the sale proceeds 
left a surplus due to the applicant after the satisfaction of the 
mortgage-debt, and paid into Court a sum of its. 101. He then 
contended that the applicant, inasmuch as she was entitled 
to Rs. 101, was not a pauper within the meaning of the Order, 
and further that her petition disclosed no cause of action. 
TheProthonotary, following the case of Dwarkanatt v. Madhai- 
rejected the application, and the question was, at the 
instance of the applicant, referred to the Judge in Chambers 
under rule 82 of the High Court. Macleod, J., adjourned the 
sliiSifer into Court, 

®Wth ; > 
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liolerfmi showed cause for the respondents. 

Baptist a appeared- In support of the application. 

Macleod, J. i — 1 The applicant presented this application to the 
Protlionotaiy under Order XXXIII of the Civil Procedure Code 
for leave to sue as a pauper. Under rule 2 her application was 
bound to contain all the particulars required in regard to plaints 
in suits, and was therefore bound to show a cause of action. 
Under rule o, the Court shall reject an application for permission 
to sue as a pauper mter alia when the applicant is not a pauper 
or when his allegations do not show a cause of action. 

The proposed suit was to set aside a sale to the second respond- 
ent effected by the first respondent as mortgagee. The applicant 
as the mortgagor alleged that the mortgagee had not properly 
advertised the sale and had acted in collusion with the purchaser. 
The first respondent admitted that there was a surplus due to 
the applicant alter the amount due on the mortgage had been 
satisfied and paid into Court Bs. 101. He then contended (1) 
that the application disclosed no cause of action j and (2) that 
the applicant, being entitled to the sum of Rs. 101 paid in the 
Court, was not a pauper. 

The Prothonotary rejected the application on the ground that 
the applicant was entitled to Rs. 101, following the decision in 
JDwarlanath v. MarUiairav&h 

The applicant then applied, under rule 82 of the High Court 
Rules, for the matter to be adjourned to the Judge in Chambers 
and it came on for argument before me. 

With all due respect to the learned Judge who decided the case 
of JDwarkanaiJi v. Maclhavrai 0), I am of opinion that his decision 
should not be followed; otherwise, whenever an application for 
permission to sue as pauper is made the respondent can always 
get the application rejected by paying into Court Rs. 100 out of 
the amount claimed. 

In construing an explanation to a section or rule it is necessary 
to refer to the section oi rule itself. No doubt, in rule 5 (e) 
reference is made to the * proposed ' suit, whereas in the explana- 
(1) (1886) 10 Bom. 207. 
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tion to rule 1 the word ‘ proposed 5 has not been inserted. It is 
also clear that at the time an application is presented there is no 
suit in existence. But the only suit that can be referred to in 
the explanation to rale 1 is the suit which may be instituted 
under the rule, and to put any other interpretation on the term 
*the suit’ would make it meaningless. The words ‘ such suit’ 
in the first part of the explanation clearly refer to the suit which 
may be instituted by a pauper as soon as his application to sue as a 
pauper has been accepted. As a matter of drafting, it was not 
necessary to use the word ‘ such ’ a second time. There was, 
therefore, no necessity to use the word ' proposed ’ in the explana- 
tion, though it was necessary in rule 5 (e). However, on the first 
ground which was not decided by the Prothonotary, I think 
the application must be rejected as the allegations cont ain ed 
therein do not show a cause of action. But the rejection will be 
without prejudice to the applicant's right to make another appli- 
cation which does show a cause of action. She must, however, 
as a condition precedent, pay the respondents’ costs of opposing 
this application. 

Attorneys for the petitioner Messrs. Jehangir, Mehta and 
Somji. 

Attorneys for the respondents Messrs. Mulla and Mullet. 
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Before Sir Basil Stott, Kt., Chief Justice, and Mr. Justice Batchelor. 

RAPUJI SORABJI F RAM JI and othebs, Appeeiants and Plaintipps, 
p.THE CLAN LINE STEAMERS, LIMITED, and othebs, Dependants 
and Respondents.'’ 

Stoppage in transitu— Ultimate destination of g oods— Duration of transit — * 
Pledgee of hill of lading— Measure of damages— Sale of Goods Act (56 and87 
fit; e. 71), sections 45 and 47. 

plaintiffs, a Bombay firm, impoited hardware goods fiom M. & Co. of 
for sale on commission, the business being cairied on and financed 

* Original Suit No. 306 of 1908 
, Appeal No. 27 of 1909* 
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In the following manner. M. & Co„ on shipping the goods, handed over the 
complete shipping documents to B, and received from him an advance of 05 
per cent, of the invoice piiee. B then handed over the shipping documents to tho 
National Bank of India in England, and himself received a similar advance by 
drawing on a credit opened with the Bank by the plaintiffs. The Bank then 
forwarded the shipping documents to India, where they were handed over to 
the plaintiffs in exchange for a trust receipt, the plaintiffs becoming responsible 
to the Bank for any short fall in the advances made to B, 

On 12th Februaty 1907 M. &Co. contracted to purchase from L. & Co. 
250 boxes of tin plates, delivery to be F. 0. B. Newpoit in four or five weeks 
after date* On 26th Febiuaiy M. & Co. wiote to L. & Co. enclosing instructions 
and marks for shipment of the 250 boxes to Bombay, and on 2nd March requested 
them to forward the goods to W. & Co. at Newport in time for shipment in S. S. 
Clan Maeleod for Bombay. On 21st March L. & Co. enclosed to M. & Co an 
invoice for 200 boxes and on 27th March another invoice for the remaining 50 
boxes, the material pait of the invoice in each case being “ No claim concerning 
these goods can be lecognized unless made within fifteen days from delivery 
to Messrs. W. & Co., Newport, for shipment on your account.” 

The 250 boxes were put on board the steamer by W. & Co. as the agents of 
L. & Co , but in obtaining a bill of lading for 500 boxes (including the 250 in 
question) W, & Co. acted as the agents of M. & Co. 

The steamer left Newport on 4th Apiil. Following the usual course of 
business as above described, M. & Co. handed ovei to B the shipping documents 
relating to the 500 boxes and obtained an advance of £255-5-2 (being 65 per 
cent, of the invoice value). B, on the 6th April, obtained a similar advance from 
the Bank* On the same day M. & Co. suspended payment, and on 9th April 
L & Co., as unpaid vendors of 250 boxes, notified the steamship owners, the first 
defendants, to stop these goods in transit. 

The S. S. Clan Maeleod arrived in Bombay on 18th May, and the bill of lading 
which had been duly handed over by the Bank to the plaintiff on 29th April, 
was in due course presented by the latter. They were infoimed, however, of 
the stop put on the 250 boxes, and weie offered a delivery ordeT for the remain* 
ing 250 alone. This they declined, refusing to accept anything but the full 
payment of the advance or the full amount of the goods On 29th June the 
plaintiffs repaid the Bank the amount of the advance, and the trust receipt 
of 29th April was duly cancelled. 

On tht> plaintiffs* subsequently suing the steamship owners and their agents 
for damages, 
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Meld, that the transit did not cease at Newport, and L. & Co. were entitled to 
stop the goods after they had started for Bombay. 

parte Golding Davis & Co. followed. 


(B (1880) 18 Ch. D. 628. 
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1 Teld, further, that the plaintiffs were, aftor 29th J une,— on which date they 
had fulfilled their obligitions to the Bank, — pledgees for value of the bill of 
lading, if indeed they did not occupy that position from 29th April, being 
transfeiees of the Bank’s lights in lespect of the advance as against the 
defendants. 

Heidi further, that the plaintiffs were entitled to join both defendants in the 
suit. 


The utmost benefit which the defendants weie entitled to obtain from the 
position of L. & Co, as sureties [sc. to the plaintiffs for the ad vane * made by the 
latter to M, k Co ] was the right to the security of the 250 boxes vim h they were 
willing fiom the outset should be received by the plaintiffs. . ...... The 

plaintiffs by refusing to take deliveiy of the 250 boxes had omitted to do an act 
which their duty to the surety xequiied them to do, and to the extent to which 
that omission had resulted in loss, the surety was discharged. 

In re Westzinthus W dh cussed. 


In and prior to the year 1907 the plaintiffs earned on the business 
of importing hardware into Bombay for sale on commission. 
Among their constituents in England were Millerson & Co. of 
Manchester. The course of business followed by the paities and 
the arrangements by which Millerson & Co. were financed were as 
follows. Millerson & Co. on shipping goods handed over the com- 
plete shipping documents to one Bloch, and received fre m him an 
advance of 65 per cent, of the invoice price oi the goods, The 
business was at the risk of Millerson & Co, who were responsible 


to Bloch for any short fall resulting from the goods realising less 
than the amount advanced. Bloch's commission, in consideration 
of his financing the business and bringing Millerson & Co. into 
direct communication with the plaintiffs in India, was 3] per cent, 
on the invoice value of the goods. Bloch then handed over tie 
shipping documents to the National Bank of India in England, 
and himself received an advance of a similar amount by drawing 
on a credit opened with the Bank by the plaintiffs. The shipping 
documents were then forwarded by the Bank to their Bombay 
branch and handed over to the plaintiffs in exchange for a trust 
receipt, under which the plaintiffs became absolutely responsible 
Ig^.the Bank for any short fall in the advances made to Bloch. 

The plaintiffs then realised the goods at the best price obtainable, 
| p , rendered account sales for the same. If any short fall 

Staffer V' ft) (183S) 5 B. & Ad. 817. 
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resulted on realisation the plaintiffs held Millerson & Co. in the first 
instance, and, in default of them, Bloch as guarantor liable to make 
good to them the amount of the advance. By a contract 
dated 12th February 1907 Lloyd & Co., sold to Millerson & Co., 
250 Loses of tin plates, the terms of the contract providing 
for delivery F. O. B. Newport in four or five weeks from date 
and payment less 4 per cent, discount in fourteen days. In a 
letter of 26th February Millerson & Co , gave instructions to 
Lloyd & Co. and enclosed marks for shipment of the goods to 
Bombay, and in a subsequent letter of 2nd March instructed 
them to forward the goods to Whittingham & Co., at Newport 
in time for shipment to Bombay in S. S. Clan Macleod. An 
invoice for 200 boxes was’sent by Lloyd & Co. to Millerson & Co., 
on 21st March and a further invoice for the remaining 50 boxes 
on 27th March. The material parts in each invoice were:— 

« Xo diirn concerning these goods can be recognized unless made within 
fifteen days fiom delivc ly.” 

‘ < ). B. Newport. ’ 

“To Messia. Whittingham & (Jo., for shipment on your account.” 
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■Whittingham & Co., acting as agents of Lloyd & Co., put the 
goods on hoard, hut they obtained the bill of lading (which related 
to a total consignment of 500 boxes) as agents of Millerson <fe Co. 
The S. S. Clan Maelood left Newport on 4th April 1907, and 
on the following day Millerson & Co. handed Bloch the shipping 
documents, and, according to the usual course of business, 
requested an advance of £255-5-2, being 65 per cent of the 
invoice price. This advance was duly made, and on 6th April 
Bloch handed the docun ents to the National Bank and himself 
received an advance of a similar amount. The Bank thereupon 
forwarded the documents to Tndia, and handed them over to 
the plaintiffs in exchange for a trust receipt dated 29th April 
1907. 


Meanwhile, on the same day on whicli the Bank had made the 
advance to Bloch, Millerson & Co., suspended payment and called 
a, meeting of their creditors for 12th April. On 9th April 
Lloyd & Co. gave notice to the owners of the S. S.Clan Macleod 
to stop the 250 boxes of which they were the unpaid vendors, 
» 955-0 
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Thin notice was communicated to Bombay, and when on the 
arrival of the steamer the plaintiffs presented the bill of lading 
they were informed by the shipowners* agents of the atop put 
upon the goods and were offered a delivery order for the remain- 
ing 250 bo\es alme. This they refused to accept, demanding 
either deliv ery of the whole consignment or payment in lull of the 
advance. On 29th June 1907 the plaintiffs repaid to the Bank 
the amount due on account of the a 1 vance and Interest, and the 
trust receipt of 23th April v\as duly cancelled. On 5th May 
1908 this suit was filed, against the shipowners and Messrs. 
Finlay Muir & Co , their agents, tor the recovers ot £2 5*5-2 
with interest. The suit came before Mr. Justice Macleod, 
and was dismissed with costs, the learned Judge holding 
[infer alia) that Llojd & Co. weie the unpaid \ on dors and the 
goods w T ere in transit when the notice to stop was received ; that 
the plaintiffs had no cause of action against the second defendants ; 
that the ti ansfer to the plaintiffs of the bill of lading was not 
by way of pledge or other disposition of value ; and that in any 
event the plaintiffs were bound to exhmsfc their other securities 
before proceeding against the goods stopped 

The plaintiffs appealed. 


Sirangman (Advocate General), with Inver aiily and for 

the appellants. 

The reasons of the learned Judge for holding that the 
second defendants were wrongly joined are not apparent. 
They refused to give up the goods, and it is immaterial 
that they were agents acting on the instructions of their 
principals: Cianch v. Whitt W and Davies v. Femcn&K An 
agent who converts goods under ordets from his principal 
is liable for the conversion severally and jointly with the 
principal. The goods in question, after being placed on board 
the ship at Newport, ceased to be in transit fiom Lloyd 
to Millerson. The contract contained the pi o\ ision that 
was to be F. 0. B. at Newport and that payment 
to be made fourteen days after delivery. The notice 
as to be made within fifteen days of delivery 

f jSf.’fe. 4$4 j m (1844) 6Q B. 143, 
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at Newport is also ngnificant. The bill of lading was made 
out in the name of Millerson and not Lloyd, and included 
goods which were not Lloyd’s, Delivery was thus clearly 
given to Millerson at Newport, If Whittingham & Co. were 
acting as agents of Lloyd, they were doing so only for the 
purpose of giving delivery to Millerson on the steamer named 
by Millerson. The case is on all fours with Gowasjee v. Thomp- 
son®, where, although, as here, the seller had put the goods on 
board, they were held to be no longer in transit. See also 
Schotsmans v, Lancashire add Yorkshire llatlwag Gy.® and 
Ex paite Miles®. It is not disputed that Millerson pledged 
the goods to Bloch and that Bloch pledged them to the 
Bank. If it is argued that the Bank took the pledge on 
their own account and not on the plaintiffs, then by delivery 
in exchange for the trust receipt they transferred to the 
plaintiffs all their rights as pledgees. Thus the goods covered 
by the bill of lading were specifically pledged to the plaintiffs, 
and apart from the question of duration of transit they were 
entitled to receive from the defendants either the goods or 
their invoice value or the sum for which they were pledged. 
With regard to marshalling the defendants are clearly not 
entitled to put forward any claim. The doctrine of marshalling 
only applies to securities within the control of the Court 5 
see // elb v, Smt Further, the point was not raised in the 
written sbitetmnfc, and the plaintiffs’ position with regard to the 
goods must have changed between the date of the arrival of the 
ship and the time when the point was taktn. 

JRoleit son , with Lowndes, for the respondents. 

The master of the Clan MacleoJ received the goods merely as 
carrier to Millerson. The goods were sold F. 0. B , but transit 
did not end till the termination of the voyage. Lloyd had marked 
the goods for Bombay and the ship was bound for Bombay : 
see Bemdhon v. Strang The case of Comsjee v. Thompson® 
is not really a case of stoppage in transitu at all. The case 
turned on the point that the goods had been paid for. So in 

W (1845) 3 Moo. I. A, 422, (3) (1885) 15 Q B. B. SO. 

» (1807} h. E, 2 Oh 312, (1) (1885) 30 Ch. D, 192* 
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B$ parte Miles® the facts were such as to show that the 
transit ended on shore. Tne cases of Bethel? v Clark®, 
Bemdhon \\ Strang® and Ev jw/e Basevear China Clap CoS® 
all show that it does not matter whether Whittinghara & Co 
took out the bill of lading as Millerson’s agent or not. See 
also as to duration of transit Jackson v. Nickol Spalding v. 
Hading® and Kemp v. Fall®. Again, the plaintiffs were 
only factors, not lond fide pledgees tor value. In any case they 
were not pledgees till 29th June 1307. The defendants can 
claim the light to marshal. And this right extends not only 
to the other 2 >0 cases hut to all other goods of Bloch's which 
are in the plaintiffs' possession, see In ;<? West Anlhis Well 
r Smith® has no relation to this ease When the shipmaster 
receives notice to stop, he is bound to deln or to the unpaid 
vendor: Sale of Goods Act, section 46 (2) See also Tito 
TigreshS®, 

Strangmm in ie\)ly cited Kendal v. Marshall Steve is fytoS®, 
Ev gm le GibbeP®, In re W inkfield^ and Cain v. PocleU’s 
Bristol Channel Steam Packet Gonpany, Ltd (lx) 


4 


Scott, O.J.:~The first question which has been argued m 
this case is whether at the time when Lloyd & (Jo. ga^e a 
notice to the “ Clan Macleod" at Lherpool on the 9th of April 
1907 to stop the goods which they had despatched under a 
contract of sale to Millerson & Co. the goods were in transit or 
had reached the possession of Millerson & Co. or any poison on 
their behalf. 

The contract for the sale of the 250 eases supplied by Llojd 
& Co. was made in England and the obligations incidental to 
that contract must be decided according to the law of England. 


mn < 


Section 45 (1) of the Sale of Goods Act, 1S93, is as follows 

u Goods arc deemed to be iu count, of transit fiom the tunc when they aw 
delivered to a canier by land oi water, or other bailee or custodier for the 



(1) (1885) 15 Q. B. D. 30. 
m (1888) 20 Q,B, D, 615. 
m (1867) L. B. 4 Eq. 481. 
& [1879] U Ch. B* 680. 
;^|I839) 5 Bing N. C. 508. 
Beav. 370, 


v-WM 






(S) (1833) e 13 K Ad. S17. 

(0) (1885) 30 Ch. I>. 192. 
(») (1863) 33 L .1, Ad 07. 
(U) (1883) 11 Q B. D. 350. 

(12) [1875] 1 Ch. D. 101. 

(13) [1902J P. 42. 

U« [1899] 1 Q. B, 643 
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purpose of transmission to tho buyer, until the buyer, or bis agent in that 
behalf, takes delivery of them from stall carrier or other bailee or custodier,’ 

This appears to be a codification of fcb e cas<* law of England 
upon the subject. 

The appellants are the holders of a bill of lading issued by the 
agents of the sC Clan Mac 1 cod in favour of Millers on & Co, 
acknowledging the shipment by them on boaul that steamer of 
500 boxes of tin plates of which 250 ate the boxes which the 
vendors gave notice should be stopped hi tun situ on the 9th 
April 1007. 

The contract under which these goods were sold to Miller&on 
& Co. provided that delivery should be F. O, B, Newport in four 
or five weeks from the 12th of February 1907 — terms of payment 
less 4 per cent, discount in fourteen claj ^ 

On the 26 tli of February 1907, Miller son & Co, wrote to Lloyd 
& Co. as follows 

u Herewith wc beg to hand you in&ti net ions and marks for oui shipment to 
Bombay, IVe have leeeivod a call lrom Messrs. WhUtnighams agent*, uho 
tell us that the goods were too late to be shipped on the boat lcawng Newport 
on the 28th m stank \\ e have instructed Messrs. Whittmgliam and given 
marks same as we give to you. We hen lrom them lint the next boat from 
Newport sails the third u eek in March, kindly 1 v o our c lilu reach for tins boat 
and oblige,” 

To that letter was appended a diagram of tho mark to be put 
upon tho case^ by Lloyd & Co. which indicated that the cases 
were to be shipped to Bombay. 

On tho 2nd of March 1907, Milleison v\r Co. again wiote to 
Lloyd & Co, : — 

“ We have this day i cum eel notice fiom Messrs. W M. Whittmgluxn that 
the next steamer leaving foi Bombay is the “ Clan Macbod ” closing on the 
30th inst. Ivmdly forward goods to them m time for a shipment by this 
steamer and oblige. 5 

On the 21st of March 1907, Lloyd & Go. enclosed to Miilor- 
son & Co, an invoice for 200 out of the ^50 boxes contracted for, 
of which the material parts are as follows : — 

“No claim concerning these goods con be recognised unless made within 
fifteen days from delivery to Messrs. W. M„ Whittmgham & Co , Newport, 
for shipment on your account” 
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I hat was followed on 27 th March by an invoice in the same 
fcenm relating to the 50 boxes remaining to make up the total 
amount contracted for. 

Messrs. Wliittingham & Co. were the agents of Lloyd & Co. 
for the purpose of putting the 250 boxes upon the steamer 
under the contract for delivety F. 0. B. and they weie paid 
by Lloyd & Co. for that service. It is, however, not disputed 
that Whittingham & Co. also did some work for Millet son & Co. 
for they obtained ftom the agents of the steamer the bill of 
lading above referred to relating to the 250 boxes supplied by 
Lloyd & Co. and 250 belonging to Millerson & Co. received from 
other suppliers. Under these circumstance the appellants 
contend that the transit from Lloyd & Co. to the buyer ended 
at Newport, the place designated in the contract for delivery ; 
although Bombay had been mentioned subsequently to the 
sellers as being the ultimate destination of the goods. It is 
urged that the bill of lading shows clearly that the goods had 
reached the hands of an agent on behalf of the buyers who was 

lequired to do something on account of the bujers in older to 
forward them to their ultimate destination, that it cannot be 
said that in obtaining the bill of lading Whittinghams' servant 
was the agent of the sellers inasmuch as the bill of lading related 
to 250 boxes with which the sellers were in no way concerned. 
Reliance is also placed upon the clause in the invoice that no 
claim concerning the^e goods can be recognised unless made 
within fiiteeu (lays from delivery, that is, from delivery at 
Newport, and it is said that the sellers eaunot be allowed to say 
that all their obligations end within fifteen days from delivery 
at Newport if for the purpose of transit the place of delivery is 
to be taken to be Bombay. With regard to this clause in the 
invoice it is to be observed that it is no pait of the contract. It 
is a warning of a kind which sellers often putin bills and invoices 
but it does not follow that it is anything more than a bmkm 
^ * S c ^ allse * s 111 mated from consideration it is 

■ .vie CU " an y P 0 ^ relied upon by the appellants which 

also present in the case of Ex parte Golding Davis and 

CaSe WlUCh bears a sin S ularl y close resemblance to that 
iHStllil m O8S0J 13 Ob. D, 628. 

if j, ; :>» ‘. , i , i 
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which we have now under consideration so far as the question of 
transit is concerned. There the contract was made between the 
suppliers and their buyers for delivery of 100 drums per month i 
shipment F, O. B. Liverpool, and the buyers actually had a 
branch at Liverpool. After the contract was made, the buyers* 
Liverpool branch sent instructions to the suppliers to ship 100 
drums on boaid a named ship for New York then lying at 
Liverp( ol The goods were accordingly shipped by the suppliers* 
The wharfinger’s leeeiprs stated that they were receive 1 for 
shipment on board the ship on account of the buyers a f Liver- 
pool. That receipt was handed to the shipping brokers of the 
ship who then piocured Ue signatui e of the master ot the ship 
to the bill < f lading, the bi 1 of lading st i ted that the goods were 
fehi I peJ by Taylors and Suns, who were buyers fiom the original 
buy ms to be delivered unto order or to assigns at New York* 
The original buyeis having suspended payment the suppliers 
served a notice of stoppage in t annfn on the master of the ship, 
the ship’s agents and the btokers for the ship. The Registrar 
in Bankruptcy held that the notice was of no effect, on the 
ground that, the bill of lading being in the name of sub-pur- 
chasers the property in the goods was transi erred to them, and 
the f?ansitu8 was at an end as between the suppliers, and the 
original buyers, when the goods were placed on beard and the 
bill of lading was made out. An appeal was preferred and it 
was argued for the respondents that what took place was equi- 
\ alent to a deliv cry of the goods to the original buj era at Liver- 
pool and a sending of the goods on a new hansitus and that the 
signing of the bill of lading by shipmaster in favour of the sub- 
purchaser was a complete attornment. Jame*, L. J,, however, 
said ; 


1910. 


Baputji 

SORABJI 


4S7. 


Tim 

CrAN Line 
Steamers, 
Limited. 


u A mere transit i of a bill of lading or any other sale of the goods, though 
it transfer the whole pioperiy in the goods does not determine the transitus . 
And it seems to mo that the goods now m question were cleaily %n transitu at 
the time when the transaction took place between Knight and Bon and Taylor 
and Sons. They left the vendors* wai chouse for the purpose of their being put 
on boaid a ship which was to deliver them m Now York That transi fus was 
never altered and never ceased, becatiso tbo goods have since been deliveied in 
New York accordingly. There was a transitus continuing fiom the vendors’ 
warehouse to New Yoik,” 
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Cotton, L. J., said : 

“ The journey indicated by the contract between the original vendors and the 
purchasers was still continuing, there had been no new or different journey, 
indicated, and that entirely distinguishes the case from that which possibly was 
in the mind of the Registrar, where on the original purchase one journey had 
been contemplated, but in consequence of a contract between the original 
purchaser and the sub-purchaser he directs that the goods shall go to a 
different terminus. In such a case, of course the right of stoppage in transitu is 
at an end, because what is done is equivalent to the original pui chaser taking 
possession of the goods and dealing with them by means of that possession. It 
was urged by Mr. Winslow that what occurred in the present case was equiva- 
lent to that, but, m my opinion, that view cannot be sustained. I think that 
what was done had just the same legal effect as if the bill of lading had been 
made out in the name of the original purchasers and had then been assigned by 
them to their sub-pur eh a&eis. There was nothing done by the purchasers to 
alter the donation agreed upon between them and the oiiginal vendors, no 
actual taking possession of the goods, and, m my opinion, there was nothing 
which can bo considered as equivalent to their doing that, and then starting 
the goods as from their possession on a different and new voyage.’ 1 


The decision in that ease was attacked subsequently on a 
» different point, but it has never been doubted that the judg- 

ments with regard to the question whether the transit had 
ended were correct. In the subsequent case of parte Falk®, 
Baggallay, L, J., said : 


“ I desire io add that the doubts which, in j Hx parte (i aiding Demis <f* Ob,, I 
said that I liad entertained duiing the argument turned entirely upon the 
special circumstances of that case. My doubt was whether the goods had not 
been delivered at Liverpool to Knight and Bon and then started on a fresh 
transitu*. Upon consideration I was satisfied that that was not the right view 
of the fad*/' 


Even if the position of Whittinghain & Co. in the present ease 
were less equivocal and if they had been employed solely on 
behalf of the buyer and not on behalf of the sellers it would not 
be conclusive in favour of the appellants’ contention, 

Mr. Justice Mathew in Bethel l v* Clark® said ; t 

j 

£ * The iinihorities show that although the fact that a person has been named 
the buyer to the seller to receive the goods is some evidence, it is by no 
bcondhmve evidence that the receipt by that person is the end of the 
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For these reasons, we think, that the learned Judge of the 
lower Court was right in holding that the transit did not cease 
at Newport and that Lloyd & Co. were entitled to stop the 
goods as they did after they had started on a voyage to 
Bombay. 

The next question which arises is whether the right of stoppage 
exercised by Lloyd & Co. is limited by the existence of any 
rights in the plaintiffs. The proviso to section 47 of the Sale of 
Goods Act, 1893, is as follows : — 
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“Provided that where a document of title to goods has been lawfully 
transferred to any personas buyer or owner of the goods, and that person transfers 
the document to a person who takes the document in good faith and for 
valuable consideration, then, if such last mentioned transfer was by way of sale 
the unpaid seller’s right of lien (or retention) or stoppage in transitu, is defeated, 
and if sueh i ist mentioned transfer was by way of pledge or other disposition 
for value, the unpaid seller’s right of lien (or retention) or stoppage in transitu 
can only bo exercised subject to the lights of the transferee.” 

It is to be observed that the terms of that proviso do not 
apply to the facts of the present case for, here the bill of lading 
has nos been “ transferred ” to any person as buyer or owner of 
the goods. It was issued by the ageuts of the ship to the 
buyers an 1 by them endorsed as security for advances made. It 
is, however, we think, clear that the position of a pledgee of a 
hill of la ling issued on behalf of the ship to the buyer is not 
worse as against an unpaid seller stopping hi transitu than the 
position of a pledgee from a buyer of a bill of lading issued 
originally to the seller and transferre 1 by him to the buyer of 
the goods. Thus in Kemp v. FalF l) , a case in which the 
rights of the pledgee of a bill of lading were given effect to in 
priority to an unpaid seller stopping fa transitu, Lord Blackburn 
stated that bills of lading were made out which were signed 
not as is usual by the master but by the shipowner himself 
and that Mr. Kiel (the buyer) got those bills of lading. 

The question then is whether the plaintiffs represented any 
interests acquired by way of pledge of the bill of 1 iding. 


i 
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The plaintiffs had prior to 1903 business dealings with one 
Albert Bloch selling goods for him on commission. In July 1906, 
Bloch arranged with Millerson & Go. a hardware consignment 
business to Bombay on terms set out in his letter of the 
BOth July 1908. The business was to be at risk for account 
and debit of Millerson & Go. who were to consign the goods. 
Millerson & Go. were to hand to Bloch complete shipping docu- 
ments in exchange for 65 per cent, of the amount of the invoice. 
Should the goods after deducting all charges realise less than 
the 65 per cent, advanced Millerson & Go. were to refund to 
Bloch any short fall , on the other hand, any surplus that might 
arise was to be credited to Millerson & Co. in account. In 
consideration of Bloch putting Millerson & Co. in direct com- 
munication with his constituents in India and of his financing 
the business his commission was to be 8] per cent, on the 
invoice value of the goods to be paid when the advance 
should be made. It was agreed that when account sales 
were rendered from India the goods would be charged 
with the selling commission, etc., of 8] per cent, in addition to 
Bloch’s commission as well as out of pocket and customary in- 
cidental expenses in India ; interest at 6 per cent, being charged 
on the sums advanced ; all goods were to be sold on or before 
arrival and in no case weie any goods to remain unsold for 
a longer period than three months from date of shipment. Bloch 
then arranged with the plaintiffs to finance him and to sell 
Millerson & Co/s goods. The terms of this business are set out 
in a letter addressed by the plaintiffs to Bloch dated the 
28rd of November 1906. 


We now beg to enumerate the terns of this business as settled by our 
Mr. K. S. Framji and shall thank you to confnm same 


(1) You aie to receive from the National Bank of India, Ltd , on handing 
? r j over to the Bank complete shipping documents of the goods shipped to us as 
] consignments by Messis A. Milleison & Go, 65 per cent, of the invoice 
, of the goods. 

|||| |||| We are to realise these goods at best price that we can obtain for them 
|| discretion and render account sales for same. Should there be any 

the amount advanced as above the same is to be made good to m 
"‘“llcrson & Co„ in the first instance, failing which you -are tq 

. "I A 



ie friends, 


tjl i) 
if'! A 



BOMBAY SERIES, 


VOL, XXXlV/j 


653 


(3) We aie to deduct from the sale-proceeds all charges, interest, incurred 1910* 

upon the goods plus a commission of 3| per cent, on all goods (including Bapuji 

1 per cent* for finance commission), and a commission of per cent, (mclnd- Sorabji 

ing finance) on all yarns, rj^ 

(4) We are to finance this business to such amounts and to such extent as Jff® 

_ St® AM BBS, 

we may deem right* Limited* 

(5) The above terms also apply to manufacture! s, direct business to India. 


The second term is important. The plaintiffs 5 duty was to 
realise the goods and any short fall on realisation in the amount 
advanced was to be made good to plaintiffs in the first instance 
by Milleison & Co., failing which, Bloch was to make it good 
as guarantor. 

In order to carry out these arrangements the plaintiffs 
arranged with the National Bank of India in London to finance 
the consignments that might be sent to the plaintiffs by 
Millerson & Co. through Bloch by paying to Bloch 65 per cent, 
of the invoice value of the goods on his handing to the Bank 
complete shipping documents for the same, the Bank being 
bound to hand over the documents to the plaintiffs’ firm in 
Bombay upon the terms existing between them for that class of 
business and up to the amount of the cash credit allowed to them 
by the Bank* The plaintiffs were also to be responsible to the 
Bank for any short fall in the advances made by them to Bloch. 

On the 5th of April 1907, Millerson & Co. delivered to Bloch 
bills of lading and invoices for the 500 boxes of tin plates 
already referred to shipped by “ Clan Macleod/ 5 to the plaintiffs 
in Bombay and requested payment of the advance of 65 per 
cent, upon the invoice value amounting to £255-5-2. On the 
same day Bloch acknowledged the receipt of the documents and 
enclosed his cheque for £255-5-2. That cheque was received by 
Millerson & Co* on the.6th of April* On the 5th April Bloch 
handed to the National Bank the documents for the 500 cases 
and requested payment of a cheque for £2 55-5-2 being 65 per 
cent, of the invoice value. A cheque for this amount was sent 
td Bloch on the 6th of April. On the same day Millerson & Co* 
called a meeting of their creditors for the 12th of April and on 
j the 9th of April Lloyd & Oo, notified the first defendants to stop 
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the 250 cases supplied by them to Millerson & Co. The 
shipping documents after being received by the Bank were 
transmitted in the usual course of business to Bombay and were 
handed to the plainfciffs’.on the 29th of April in exchange for a 
trust receipt of that date, whereby the plaintiffs undertook in con- 
sideration of the Bank handing to them the shipping documents 
held as security for the payment of £255-5-2 to land, store, 
and hold the goods until sale, and sell the goods as the agent or 
trustees of the Bank, and until such sale to hold the goods and 
afterwards the sale-proceeds thereof as the property of the Bank, 
and subject to the Bank's security thereon, and to hand the 
proceeds of sale to the Bank advising them in respect of what 
shipment the payment was made, so that, they might apply the 
payment to its appropriate advance undertaking that the 
proceeds of the goods should be treated by plaintiffs as belong- 
ing to the Bank and earmarked as the Bank's property until 
the advance should be fully paid and satisfied by the plaintiffs, 
and the plaintiffs undertook that if the goods covered by the 
trust receipt should not be sold for cash, or if in the case of any 
goods delivered against Bazaar chits or promissory notes, the 
Bazaar chits or promissory notes should not be realised in sufficient 
time to permit of the advance being paid at the due date to hand 
to the Bank within sixty days the full amount of the advance 
money with interest at 7 per cent, running from the 6th of 
April 1907 up to the approximate date of arrival of remittance 
in London, such payments to be made in sterling. 


We entertain no doubt that Bloch was the pledgee of the bills 
of lading from Millerson in consideration of the advance of 
£355-5-2 , that the National Bank were pledgees of the bills of 
lading from Bloch in consideration of the advance to Bloch of 
that sum at the request of, and for and on account of, the 


, plaintiffs, and that the plaintiffs were the holders of the bills of 
lading under their arrangements with the Bank being bound to 
to toe Bank the full amount of the advance made to 
by the 29th of June 1907. There is no question but that 
1 toe. plaintiffs fulfilled their obligations to the Bank by handing 
toat date a demand drffft on London in return forjj 
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trust receipt duly cancelled ; and they were after that date the 
pledgees for value of the hill of lading if indeed they did not, 
being the transferees of the Bank’s rights in respect of the 
advance of £255-5-2 as against the defendants, occupy that 
position fiom the 29th of April. 

The “ Clan Maeleod ” arrived in Bombay on the 13th of May 
and the plaintiffs duly presented the bill of lading for the 500 
boves of tin plates. The second defendants, however, as agents 
for the owners stated that with reference to the bill of lading 
they had been asked by Messrs. Lloyd & Co, in London to put 
a stop on 250 boxes marked F.E.L.S. The plaintiffs then by 
their letter of the loth of May gave the second defendants the 
option of either delivering the whole consignment of 500 boxes on 
presentation of the bill of lading or making good to them the 
amount of the advances “paid by them” namely £255-5-2 
on those goods. The second defendants, however, replied that 
they had been advised to deliver 250 boxes out of the 500 to 
Messrs. Glade & Co. and for the balance enclosed a delivery i <• 
order to enable the plaintiffs to take delivery. The plaintiffs 
then by their solicitor’s letter of the 18th of May pointed out 
that they had made an advance upon the whole of the 500 
boxes constituting the consignment and the bill of lading, for 
all those boxes were assigned to them by way of pledge; that 
the advance was made in good faith ; and that Lloyd & Co. 
were not entitled even -though they might be unpaid vendors 
to stop the goods in transit except on payment or tender to the 
plaintiffs of the advance which had been made. The only 
reply from the second defendants was that they had given the 
plaintiffs a delivery order for 250 boxes out of the consignment 
under instructions from the owners of the steamer and beyond 
that they were not prepared to accept any responsibility. The 
plaintiffs having declined to accept anything but the full pay- 
ment of the advance or the full amount of the goods mentioned 
in the bill of lading, the 250 boxes, which were not the subject 

of Lloyd & Co.’s stoppage orders, were eventually sold, and 
realised about Rs. 600, 

1 1 Ife appears that the defendants refused delivery to the holders 
of the hill of lading under an indemnity received from Lloyd 
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& Co, But as they had not offered to discharge the lien of the 
defendants for £255-5-2, Lloyd & Co. were not entitled to 
receive the goods and the shipowners, namely, the first 
defendants and their agents, the second defendants, are liable for 
conversion and the plaintiffs are entitled to join them both in 
this suit : see Bates v. Billing^ ; Leslie v. TFilscm^K 


The next question which arises is : What is the amount of 
the liability? The case was argued on the footing that the 
defendants, though bailees, were entitled to set up against the 
plaintiffs a jus tertii , namely that of Lloyd & Co. It was 
hrged on behalf of the defendants, and the argument found 
favour with the learned Judge, that assuming the plaintiffs 
at the date of suit to be the pledgees of the bills of lading the 
liability of the defendants is nil, because the plaintiffs had 
other means of securing payment of the advances made by them 
through the National Bank to Bloch. In support of this argument 
the case of In the matter of Westzinthis® has been referred to. 
In that case the contest was between the unpaid seller of certain 
oil and the assignees of the bankrupt buyers. The pledgee of 
the bills of lading for the oil had held a quantity of other goods 
of the buyers all of which he had realised for a sum in excess 
of the advances made by him, and the point which was decided 
in the case was whether the goods of the unpaid seller could be 
brought into the bankrupt buyers* estate for distribution among 
their creditors when the pledgee of the* bills of lading, who was 
the oply person having a right superior to the unpaid seller, had 
already been satisfied out of the bankrupt's own assets. It was 
held that once the pledge had been satisfied the goods or their 
value must be restored to the unpaid seller. 

The contention that the plaintiffs are bound to realise and 
: piforoe all other securities at their disposal before resorting to 
fae goods of Lloyd & Co* mentioned in the bill of lading is 
upon a passage in the judgment of Lord Denman where 



;whad an equitable , right to the oil, subject to Hard- 


for bis debt, be would, by means of bis goods, have 
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a surety to Hardman for Zapage's debt, and would then have a elear equity to 
oblige Hardman to have recourse against Zapage’s own goods, deposited 
with hun, to pay his debt in ease of the suiety ; and all the goods, both of 
Zapage and Westzmtlius, having been sold, he would have a right to insist 
upon the pioceeds of Lapage’s goods being appiopnated, in the first instance to 
the payment of the debt.’’ 

The learned Judge in the lower Court treating Lloyd & Co. 
as sureties has held that any loss, which may have been suffered 
by the plaintiffs owing to their inability to apply the proceeds 
o£ the goods stopped by Lloyd & Co. in satistaction o£ their 
advance upon the bill of lading, can he made good by charging 
Bloch for the same in account. He says that the plaintiffs have 
actually debited Bloch in account with the amount of the 
advance. We have been unable to find in the evidence anything 
to support this statement. The plaintiffs' clerk Anandrao Hari- 
shankar states: “ We have not got back the advances made on 
the 500 eases in suit.” Similarly Bloch has not recovered the 
amount of his advanee from Millerson & Co. He states that at 
the time when Millerson & Co. suspended payment, the amount 
due to him for advances was £7,640-14-0 including the advance 
of £255 against the bill of lading. He also says that he thinks 
he will be a loser on the whole business with Millerson & Co. ; 
that although he had bought the estate (meaning thereby the 
margins payable to Millerson & Co. on realisation) it has turned 
out a failure. If, however, we assume that the plaintifis have 
debited Bloch in account with the amount advanced against the 
bill of lading, there is nothing to show that they have recovered 
it or will recover it without objection from Bloch : it is not clear 
how Bloch is liable in respect of it under the terms of his agree- 
ment with the plaintiffs so long as they have not realised the 
goods against which the advances were made, for Millerson & Co, 

1 < '* were to be responsible for any short fall on realisation in the 
first instance and Bloch was to be liable on their default for the 
same short fall. Bloch as a guarantor would be entitled to insist 
ii that the goods, the sale of which was contemplated, should be 

r realised before he could be charged with liability. Again, even 

|{/ ^ Bloch is liable to the plaintiffs in respect of the advance, it 

not a PP ear to us that Lloyd & Co. would be entitled to any 
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remedy against; Bloch as they have not paid or performed all 
they were liable for as sureties. See Contract Act, section 140. 
The utmost benefit, we think, which the defendants are entitled 
to obtain from the position of Lloyd & Co, as sureties is the 
right to the security of the 250 boxes which they were willing, 
from the outset, should be received by the plaintiffs and which 
were, therefore, available for sale in or towards satisfaction of the 
advance made against the bill of lading. This, we think, follows 
from either section 139 or section 141 of the Contract Act. The 
plaintiffs by refusing to take delivery of the 250 boxes have 
omitted to do an act which their duty to the surety required 
them to do, and to the extent to which that omission has resulted 
in loss the surety is discharged. 

Now the value of the 250 cases not shipped by Lloyd & Co. 
was, according to the invoice, £194-15-10. The goods were sold 
during the progress of the suit in February 1909 for 
Rs, 1,025-8-0 from which Rs. 1,022-12-7 were deducted for customs 
duty. Port Trust, and King's warehouse charges, leaving a 
surplus of Rs. 602-11-5. 


We do not think that it can be fairly assume! against the 
plaintiffs that the full invoice value would have been realised 
upon a forced sale of the 250 boxes in order to ease the surety. 
At the same time it may be that the sale in February 1909 is 
not a fair criterion of the price the goods would have realised 
if they had been sold at once after their arrival in May 1907. 
In the absence of evidence upon the point we allow Rs. 2,000 
as the price which might have been realised at a forced sale in 
May 1907 ; and of that sumRs. SGS-ll^ is in the hands of the 
Collector of Customs. 


It is obvious that this amount of Rs. 2,000 is not sufficient to 
/ discharge the claim of the plaintiffs for £255-5-2 and iniereafc v at 
:;6 per cent, per annum and no offer or tender has been made by 
defendants in respect of the plaintiffs' claim. 

I^fherefore, hold that the plaintiffs are entitled to recover 
jjyfendant^ the difference between Rs. 2,000 and 

5 calculated at Is. 4i, per rupee with interest at 6 pete. ■ 4,1 

/iucftrred m the reaitsatmu^fel? 
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their security. They are, however, not entitled to recover such 
costs as are attributable to their unsuccessful contentions upon 
the issue of stoppage m transihu These costs we assess at one- 
third in each Court, 

We, therefore, reverse the decree of the lower Court and 
decree that the defendants do pay to the plaintiffs the sum of 
Rs. 1,828-14-0 with inteiest thereon at 6 per cent, per annum 
and two-thirds of the costs of this suit throughout. The 
respondents must assign to the appellants the Rs. 602-10-7 in 
the hands of the Collector of Customs, 


Decree reverted* 

Appellants solicitors Messrs* Cr aig ie 9 Blvnt 8f Caroe* 
Respondents' solicitors Messrs. Crawford , Brown Sf Co * 


K, M°r. K* 
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Specific Belief Act (I of 1877 ), section 45 — General principle underlying 
interference by High Court -Municipal election petition- Jurisdiction and 
discretion of Chief Judge of Small Causes Court— City of Bombay Municipal 
Act (Bom. Act 111 of 1888 as amended by Bom, Act V of 1905 L sections 

* 33 and 3/ h 

A Municipal election petition having been lodged with the Chief Judge of 
the Small Ca ses Comt, the latter unseated two of the successful candidates 

* ® ec ^ oxl S3 (1) If the qualification of any peison declared to be elected for 
being a Councillor is disputed, or if the validity of any election is questioned, 
whether by reason of the improper rejection by the Commissioner of a nomina- 
tion or of the improper reception or refusal of a vote, or for any other cause, any 
Jenson enrolled in the Municipal election roll may, at any time, within fifteen 

after the result of the election has been declared, apply to the Chief Judge 
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and found cause of objection against the candidate in whose favour were 
recorded “the nest highest number of valid votes after those jeturned as 

of the Small Cause Court. If the application is for a declaration that any 
particular candidate shall be deemed to .have been elected, the applicant shall 
make parties to his application all candidates who, although not declared 
elected, have, accoidiug to the results declaied by the Commissioner under 
section 82, a greater number of votes than the said candidate, and proceed 
against them in the same mannei as against the said candidate. 

(2) If the said Chief Judge, after making such inquiiy as he deems necessary, 
finds that the election was a valid election and that the person whose election is 
objected to is not disqualified, he shall confhm the declared result of the election. 
If he finds that the peison whose election is objected to is disqualified for 
being a Councillor he shall declare such person’s election null and void. If he 
finds that the election is not a valid election he shall set it aside. In either case 
he shall direct that the candidate, if any, in whose favour the next highest 
number of valid votes is lecoided after the said person or after all the persons 
who were returned as elected ai the said election and against whose election no 
cause of objection is found, shall be deemed to ha?e been elected. 


(3) The said Chief Judge’s order shall be conclusive. 

(4) If he sets aside an election or if, when he deelaies a person who has been 
declared elected disqualified for being a Councillor, there is no other candidate 
who can be deemed to have been elected, proceedings for filling the vacancy or 
vacancies shall be taken under section 34, 


(5) Every election not called in qu slion in accordance with the foregoing 
provisions shall be deemed to have been to all i tents a good and valid election. 

Section 84. (1) If from any cause no Councillor is elected at any general 
election, the retiling Councillor or Councillors shall, if willing to seive, he 
deemed to be re-elected. 


(2) If, in any such case the retiring Councillor is not willing to serve, or some 
of the retiiing Councillors are willing to serve and some are not, or 
if, in the case of an election to fill a casual vacancy, no Councillor is 
elected, or 

if, in the case of any election, an insufficient number of Councillors are 
elected, 

the Commissioner shall, without delay, inform the Corporation of the circum- 
stances, and thereupon the Coiporation, so far as it is constituted, may appoint 
a duly qualified person to fill the vacancy, or each vacancy, as the case may 
and, if the Coiporation shall fail within fifteen days after receipt of such 
nation to appoint a person as aforesaid, the Commissimer shall appoint 
e day for holding a fresh election. , 

election held under this section {shall* be held subject in all 




•ovisions as if it were an election to fill a casual vacancy. 
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elected. 51 He declined to inquire further into the claims of any other candi- 
date or to declare any other candidate elected, as, on his interpretation of 
section S3 {2) of the Bombay Municipal Act (Bom. Act III of li W as amended 
by Bom. Act V of 1905), he was not enabled to do so. x w Af 

The two highest of the other unsuccessful candidates thereupon obtained 
rules against the Chief Judge under section 45 of the Specific Belief Act 
(I of 1877)> to show cause why he should not proceed to declare them elected, 
under section 33 (2) abo've me itioned. 

Held, that the case fell within the general principle referred to in Ex parte 
Milneri 0 that where an inferior tubunal improperly refused to enter upon a 
complaint, a mandamus would issue. 

Section 33 having been held to empower the Chief Judge to set aside the 
election of any number of candidates returned as elected, theie was nothing 
repugnant in construing the section as empowering the Chief Judge to fill up 
any number of vacancies so created from the list of unsuccessful candidates 
subject to the provisions of the section. 

It was clearly incumbent on tbe Chief Judge to deal with the question of 
filling up both tbe vacancies. He should accordingly proceed to place the 
unsuccessful candidates in order of valid votes The two with the highest 
number of valid votes against whom no cause of objection was found should be 
declaied to be deemed to be elected. If only one qualified, or none qualified, 
proceedings for filling the vacancy or vacancies would have to be taken under 
section 34. 

An application under section 33 (1) should name the persons whose election 
is objected to. 

At the triennial general election of Municipal Councillors held 
in January 1910 fifteen candidates presented themselves to 
contest the eight vacancies in the Manclvi Ward. Eight candi- 
dates were declared by the Municipal Commissioner duly elected. 
A petition was shortly afterwards lodged with the Chief Judge 
of the Small Causes Court, under section 38 of the Municipal 
Act (Bom. Act III of 1888), praying for the setting aside of the 
election of these eight Councillors, or of one or more* of them, 
on the ground of personation, coercion and undtt#!#fluence. 
The inquiry resulted in the Chief Judge setting * aside the 
election of two of the eight Councillors, namely, those standing 
3rd and 6th respectively on the list returned by the Municipal 
Commissioner. Proceeding under the latter part of section 33 (2) 
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of the Act, the Chief Judge held that only one candidate could in 
any event fulfil the conditions therein set out, and that, as objection 
existed against that candidate— in this case, number 9 on the list — , 
no other could be declared elected. The two vacancies thus caused 
were later filled by the Corporation under the provisions of 
section 34. On 13th J une 19 10 on the petition of Jaffer Ju*ub, who 
stood 10th on the list of candidates, Macleod, J., granted a rule 
nisi to issue to the Chief Judge to show cause why he should not 
proceed to direct under section S3 that the petitioner be deemed 
to have been duly elected. A similar rule was granted on the 
petition of Sharafally Mamooji, who stood 11th on the list. 
The two rules were consolidated and argued together. 

Kemp (with him Jar dine, Acting Advocate General) appeared 
for the Chief Judge of the Small Causes Court to show cause. 

Section 45 of the Specific Relief Act provides that the Act 
required to be done must be clearly incumbent on the public 
officer. But here the Act is not in any event incumbent on 
the Chief Judge without further inquiry. The High Court 
has no power to interfere wheie the Judge has exercised his 
discretion in a matter within his jurisdiction. Even if it has 
the power it will not use it in such cases. It will only 
interfere where the Judge has wrongfully refused to perform 
his duty and not where he has gone wrong in performing it : 
see Clifton v. Furlef l \ In re Milner W and The Queen v. The Judge 
of B only pool County Cow This case must be distinguished 
from In re Brighton Seweis Act W, where the Judge refused to 
perform his duty. In In re Bowen ® it was held that the con- 
struction of a statute was within the jurisdiction of the County 
Court Judge, and even if his construction was erroneous a 
prohibition could not issue. Here the case is even stronger. 
Not only is the matter decided by the Chief Judge within his 
jurisdiction, but it is within his exclusive jurisdiction. The 
Act which created the right claimed by the petitioners also laid 
down tbwr remedy. The whole point is fully dealt with 

H. SL 788. (S) (1394) 68 L, L Q, B. 702. 

> Jnr. 1087, (*) (1882) 9 Q, B, D, 723, 

(S) (1851) 15 J OT . 1196, 
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in Bhaishanhar v. Municipal Corporation of Bombay®* The 
judgment of Jenkins, 0. J«, in that case went much further 
than the actual decision, and is entirely against the petitioners. 
In any case the Chief Judge's construction of section 33 (2) 
is not only correct, but the only possible construction. Any 
other reading makes the word f next 9 superfluous. Only one 
candidate can have the next highest number of valid votes, and 
the fact that there is cause of objection against him cannot release 
other candidates from fulfilling the first condition. The section 
does not enable, much less compel, the Chiet Judge to go down 
the list till he comes to a candidate against w T hom no objection 
exists. The supposed intention of the legislature cannot be read 
in when the words are clear : Vestry of St. John’s, Hampstead v. 
Cotton®* Lastly, the interference of the High Court where it lies, 
is purely discretionary, and many considerations arise as to the 
* use of that discretion: see The Queen v, Chuuk Wardens of Ml 
Saints , Wigan®* Such a rule, if granted, would lead in future 
to delay and uncertainty. In every election petition the Chief 
Judge must decide numerous points of law, and all these might 
be disputed in the same way. This is an indirect appeal, 
where no appeal lies. 

Jar dine. Acting Advocate General, appeared for the Municipal 
Commissioner. 

The only interest of the Commissioner in this case is that the 
section should be read aright. The Court should bear in mind 
that the construction of the Act has not come before it as res 
integra, and even though mistaken should not be interfered with 
lightly, especially if a reasonable interpretation has been given. 
The petitioners here are in reality appealing. They have also 
been guilty of delay. Such an application as this ought to have 
been made at the earliest possible moment. Had the Corporation 
known of this petition, they would have refrained from filling the 
vacancies until they knew the result. But as it is, the vacancies 
ha\ e both been filled. Finally, the rule cannot be made absolute 
in its present form. The Court, if it decides to interfere, will 
have to give directions to the Chief Judge. Must the inquiry 

(1) (1907) 31 Bom. 604. {2) v 1886) 12 A. C* at p. 6. 

® (1876) 1 A. C. at p. 620. 
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be re-opened, or must he decide, as to the validity of votes and 
causes of objection, on such evidence only as has been adduced ? 

Setahad, for the petitioners, in support of the rule. 

There was no undue delay. The petitioners applied at the 
earliest opportunity, —the first day of term. The Corporation 
would probably have filled the vacancies in any case, as, otherwise 
after fifteen days they would have lost their right to do so under 
section 31, The cases cited with regard to the jurisdiction and 
discretion cf the High Court to interfere are all in my favour. 
They all show that this Court will interfere where the lower Judge 
has refused to perform his duty. The duty of the Chief Judge in 
this case was, according to section 33 (2), to declare the petitioners 
elected. This he wrongfully refused to do. He had jurisdiction 
and refused to entertain it. The case of 1 Bhaishanhar v. Muni - 
ctpal Corporation W only decided that a suit would not lie in a 
matter in which the Chief Judge’s order was conclusive. It bas 
no application here. The Chief Judge’s construction of the section 
is wrong. It is not necessary to give it such a narrow meaning 
even if such meaning is possible, and it was obviously not the 
intention hf the legislature. The weakness of that reading is 
apparent when its alleged effect in restricting the Chief Judge to 
the consideration of one candidate could be nullified by the filing 
of a series of petitions. For I submit that it would be so nullified. 
The Chief Judge in his judgment has not found any cause of 
objection agaiustthe petitioners, and it is therefore clearly incum- 
bent on him to declare them elected. The order should be that 
he should proceed according to law. 


Macleod, J. In January last the triennial election of eight 
Councillors for B Ward Mandvi to the Municipal Corporation 
of the City of Bombay was held according to the provisions of the 
City of Bombay Municipal Act III of 1883. There were fifteen 
candidates and the. result of the poll was duly declared by the 
Municipal Commissioner under section 28 ( p ) of the Act. Under 
section 28 ($j the first eight candidates were deemed to be elected. 

|f|A petition was then presented under section 33 of the Act 
by.one Husenbhai Abdulabhai Laljee to the Chief Judge of the 

W /ifMWn of r>- /tn< 



VOL. XXXIV,] BOMBAY SERIES. 

Small Causes Court praying that the whole election or the elec- 
tion of the eight Councillors or of one or more of them might be 
set aside and a scrutiny held. The fifteen candidates and the 
Municipal Commissioner were made respondents. The Chief 
Judge held an inquiry and set aside the election of Lakhamsey 
Nappoo and Khimji Hirji Kayani who occupied the 3rd and 6th 
positions amongst the successful candidates. 

The Chief Judge then came to the conclusion that under 
section S3 (2) he was only empowered to consider the claim of 
Fazulbhai Joomabhai Laljee, the candidate obtaining the next 
highest number of votes to the candidates returned as elected, to 
be held to be deemed to have been elected, but as he held that a 
valid cause of objection existed to Fazulbhai being declared elected 
he declined to direct that Fazulbhai should be deemed to be elected. 

He further held that as there was no other candidate according 
to the interpretation he placed on the section who could be 
deemed to be ..elected, proceedings for filling up the two 
vacancies would have to be taken under section 34 of the Act. 

Sarafally Mamooji, who stood tenth on the list as notified by 
the Commissioner, then presented a petition to this Court under 
section 45 of the Specific Relief Act asking for an order that the 
Chief Judge do proceed to direct under section 33 of the Bombay 
Municipal Act that the petitioner shall be deemed to have been 
duly elected and for such further and other relief as the circum- 
stances of the case might require. 

On the 13th June I granted a rule against the Chief Judge 
and directed that notice should be given to the Municipal 
Commissioner and also to Sir Jamsetji Jeejeebhai and Dr. Rajab- 
ally V, Patell who had been appointed by the Municipa. 
Corporation purporting to act under section 34 to fill the vacancies 
caused by the decision of the Chief Judge, The rule was argued 
before me on the 23rd June. Mr, K. Kemp appeared to show 
cause on behalf of the Chief Judge; Mr. Jardine, Acting Advocate 
General, appeared to watch the proceedings on behalf of the 
Municipal Commissioner while the two gentlemen above mentioned 
had intimated to the petitioner that they did not intend to take 
any part in the proceedings. 
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It was first contended by Mr, Kemp that the Court had no 
jurisdiction to entertain the petitioner's application. Now under 
section 45 of the Specific Belief Act the High Court of Bombay 
may make an order requiring any specific act to be done or 
forborne within the local limits of its Ordinary Original Civil 
Jurisdiction by any inferior Court of Judicature, provided that 
(a) an application for such order be made by some person 
whose property franchise or personal right would he injured by 
the forbearing or doing (as the case may be) of such specific act 
and (b) that such doing or forbearing is, under any law for the 
time being in force, clearly incumbent on such Court in its 
public character. Buie 530 of the Bombay High Court Buies 
prescribes the manner in which the application should be made. 
The Small Causes Ctfurt is an inferior Court of Judicature 
within the local limits of its Ordinary Original Civil Jurisdiction, 
and the petitioner's franchise has been injured by the Chief 
Judge refusing to consider his claim to be deemed to have been 
elected. Therefore if I am of opinion that it was clearly 
incumbent on the Chief Judge under section 33 to consider the 
petitioner's claim, I have jurisdiction to direct the Chief Judge 
to do so. 


I may here deal with the contention that the petitioner has 
been guilty of delay so as to disentitle him to relief. 

The Chief Judge delivered his judgment on the 13th April. 
The petitioner obtained a certified copy of the judgment on the 
23rd April. The High Court vacation had then commenced and 
the petition was presented on the first day the Court sat after the 
vacation. It is suggested thatit should have been presented during 
the vacation, but the petitioner was under no obligation to do so, 
and I think he was perfectly justified in waiting until the Court 
re-opened after the vacation. Then Mr. Kemp urged that the 
Chief Judge had exercised his discretion in a matter wholly and 
exclusively within his jurisdiction and that acting on well-known 
principles this Court would not interfere. But in this case it is 
a question of discretion, the Chief Judge has said : (( As I read 
; ; section 33 the legislature has given me no power to consider the 
Ian y of the remaining candidates to fill these two 
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vacancies except the claim of No* 9 ” If he had said, ec I have 
the power but I decline to exercise it in favour of any of the 
unsuccessful candidates/ his decision would have been con- 
clusive* 

This ease falls within the general principle referred to in 
Ex par te Milner ^ that where an inferior tribunal improperly* 
refuses to enter upon a complaint, a mandamus will issue. And 
see The Queen v. The Judge of the P only pool County Court®, 
where the High Court 1 of used to interfere with the decisions 
of the County Court Judge, as, in the words of Wright, J., "he 
had not really declined jurisdiction. He might or might not 
have made a mistake but it could not be said he had refused to 
entertain case/’ 

Lastly, it was suggested that even if I differed from the Chief 
Judge I should not give directions on the ground of public 
policy as the success of the petitioner in this case might lead 
to applications of a frivolous nature being made to this Court. 
That may be a reason w hy this Court will not interfere when 
the lower Court has exercised ita discretion but when jurisdiction 
has been declined it is a matter of public policy that a subject 
should not be lightly deprived of a franchise to which he is 
entitled by law. 

I now come to the merits of the case What are the powers 
and duties of the Chief Judge under section SB of the Bombay 
Municipal Act which has been materially altered by Bombay 
Act V of 1 005 ^ Within fifteen days after the result of an 
election being declared any person enrolled in the Municipal 
election roll may apply to the Chief Judge (1) if the qualification 
of any pei son declared to be elected for being a Councillor is 
disputed or (2) if the validity of any election is questioned for 
certain reasons mentioned or for any other cause. It is open 
to argument -whether the word f election * means the election 
proceedings as a whole, or the election of an individual candidate. 
This question was discussed by Sir Lawrence Jenkins, C J., in 
Bhakhanlar v. Municipal Corporation of Bombay® but in the 

0) (1851) 15 Jar, 1037. ® (1894) 08 L. J, Q, l\ 702 

W (1907) 31 Bom. 004*. 
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opinion of the learned Chief Justice it mattered little which 
view prevailed, I should be inclined to think that neither %iew 
is wholly correct. 

An objection to the election proceedings as a whole must 
include an objection to each of the individual candidates. An 
objection to the election of a particular candidate may involve 
an inquiry into the whole of the election proceedings as regards 
that candidate. What does ^eem clear from the wording of 
sub-section (2) is that an application under sub-section (1) should 
name the persons whose election is objected to. 

The poweis of the Chief Judge under sub-section (2) weie 
changed by the amending Act and in order to prescribe the pro- 
cedure to be followed in consequence of that change the follow- 
ing words were added to sub-section (1) : “ If the application is 
for a declaration that any particular candidate shall be deemed 
to have been elected, the applicant shall moke parties to his 
application all candidates, who, although not declared elected, 
have, according to the results declared by the Commissioner 
under section 32, a greater number of votes than the said candi- 
date, and proceed against them in the same manner as against 
the said candidate.** 


It was open, therefore, to the applicant in the Small Causes 
Court to ask for a declaration that No. 15, for instance, should 
be deemed to have been elected, in which case he was bound to 
make Nos. 9 to 14 parties to his application. I do not under- 
stand, however, the last words of* the sub-section f as against the 
said candidate/ The applicant would not be proceeding against 
the particular candidate he wished to be declared elected, and it 
would seem more in agreement with the context if the sub- 
section ended as follows f as against the successful candidate or 
candidates the validity of whose election is being questioned/ 

Sub-section (2) enacts what the Chief Judge is to do when 
an application is made under sub-section (1). He has to make 
, ..lick inquiry as ho may deem necessary and— 

K he finds that the election was a valid election and 
person whose election is objected to is pot disqualified 
tjari result of the election. 
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2 , It the Chief Judge finds that the person whose election is 
objected to is disqualified for being a Councillor he shall declare 
such person's election null and void* 

3. If the Chief Judge finds that the election is not a valid 
election he shall set it aside 

The words e< so far as concerns the person whose election is 
objected to " appearing in the Act befote the amendment have 
now been omitted. It may be they were considered superfluous, 
but whether the Chief Judge declares a person's election null 
and v >id on the ground that lie is disqualified or sets aside an 
election as not \alid, m either case he shall direct that the can* 
didate, if any, in whose favour the nest highest number of valid 
votes is recorded after the said person or after all the persons 
who were returned as elected at the election, and against whose 
election no cause of objection is found shall be deemed to have 
been elected. 
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The Chief Judge dealing with this part of ©ub-section (2) 
says in his judgment ; 

Tlio last part of clause 2 of section 83 scorn*. to contemplate only one can* 
didato coming m m the event of one or xnoie of the successful candidates 
being unseated by the Court, that one candidate being the gentleman with the 
next highest number of votes to the candidates leturned as elected piovided 
no cause of objection ousts against him. Hence it the election of the whole 
eight successful candidates were set aside the Court would only have power to 
declare the ninth candidate elected m place of the eight returned candidates 
and if any cause of objection existed as to him nobody could be declared 
elected.’ 7 

Later on lie says ; 

tc As the elections of the third and sixth respondents hare been set aside the 
question to be consideied is whether any cause ofc objection can be urged 
against the ninth respondent who m the ordinary course and who alone trover 
section 33 (2) can bo declaied elected in place of the unseated candidates/ 7 

Whatever the section may contemplate, the Court must give 
effect to its plain grammatical meaning and, with all due defer- 
ence to the learned Chief Judge, that meaning is perfectly clear. 
Under section 33 (2) of the Act as it stood before it was amend- 
ed by Bombay Act V of 1905 the Chief Judge, if he set aside an 
^ election, had no power to fill the vacancy so created. It was 
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only in tLe case of a person's election being held null and void 
on the ground that he was disqualified for being a Councillor 
that the Chief Judge could direct that the candidate, if any, 
with the next highest number of votes after the person dis- 
qualified or after all the persons who were returned as elected 
should be deemed to bo elected. I am dearly of opinion that 
under that section the Chief Judge had power to fill up any 
number of vacancies caused by the election of candidates being 
declared null and void so far as the number of unsuccessful 
candidates allowed in order of votes obtained by them. How- 
ever that inay be, the amendments, introduced by Act Y of 
1905, leave no room for ambiguity. It is not the candidate 
with the next highest number of votes whom the Chief Judge 
shall declare to be deemed to be elected but the candidate with 
the next highest number of valid votes and against whose 
election no cause of objection is found. The Chief Judge in 
stating what the section in his opinion contemplated has 
omitted to notice the word f valid.' No doubt the Chief Judge 
would be entitled to presume that all the \otes in favour of a 
candidate as declared by the Commissioner were valid but if a 
vacancy has to be filled all the unsuccessful candidates are open 
to attack and the last on the list may prove to be the one with 
the next highest number oi valid votes. 

The object of the latter portion of subjection (1) added as 
above mentioned by Bombay Act Y of 1905 now becomes clear* 
The change in sub-section (2) has enabled an applicant to apply 
to the Chief Judge for a declaration that any of the unsuccessful 
candidates should be deemed to be elected and if the applicant 
in this case had applied for a declaration in favour of No* 15 
he was bound, as I have pointed out above, by sub-section (1) 
fccf make Nos. 9 to 14 parties of his application, As far as I 
can gather no such declaration was asked for but all the 
candidates were made parties to the application* If the Chief 
I «|udge could only consider whether No. 9 should be deemed to 
I Igk elected or not, the latter portion of sub-section (1) expressly 
) by the amending Act would be meaningless. 

t there anything in the section which can be held to 
f Chief Judge to filling up one vacancy 

liiiiiiH, „ A 
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only, w lieu he has set a&ide the election of more than one of 
the successful candidates ? Under section 1 3 of the General 
Clauses Act words in the singular shall include the plural and 
vice vend provided there is nothing repugnant in the subject 
or contest. 

The section has been held to empower the Chief Judge to set 
aside the election of any number of candidates returned as 
elected; therefore 1 see nothing repugnant in construing the 
section as empowering the Chief Judge to fill up any number 
of vacancies so created from the list of unsuccessful candidates 
subject to the provisions of the section. 

It was suggested that the Chief Judge might have to direct 
that candidates with a very small number of \ otes should be 
deemed to have been elected. That is a matter for the 
legislature and not for the Court, but I may point out that it 
would be possible for this to occur even if the view of the 
Chief Judge was correct and only the claim of the next man 
out could be considered. 

In my opinion, therefore, it was clearly incumbent on the Chief 
Judge to deal with the question of filling up both the vacancies, 

I direct accordingly that the Chief Judge do proceed to place 
the unsuccessful candidates in order of \ alid votes. The two 
with the highest number of valid votes against whom no cause of 
objection is found should be declared to be deemed to be elected* 
If only one qualifies, or none qualifies, proceedings for filling the 
vacancy or vacancies will have to be taken under section 34. 

My decision in no way interferes with the discretion of the 
learned Chief Judge. It does not lie within his discretion to 
refuse to exercise duties clearly imposed upon him by statute 
when by such refusal the franchise of some person has been 
injured. 

Attorneys for the petitioner Messrs. Thalurdus $f Co . 

Attorneys for the Municipal Commissioner . — Messrs, Cumfonl , 
Brown & Co . 

Attorneys far the Chief Judge Messrs. Utile fy Co . 
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Jkfo) e Sir Basil Scott, Kt*> Chief Justice 

1910, MANCI1AND PAN ACH AND GUJAB (origin vl DnrENDANi $), Appell i , 
April 14. r# KH1SAEI koix EH UPC HAND and another (origin vx» Piaintiprs), 
Besi ondents.* 

Limitation Act (XV of 1S17 J 3 section 8, Schedule II, at lulu 17 b Xa plan t~ 
tion 1 — Limitation Act (IX of 1908), section 7 — Minor decree •holders — ■ 
Applications f 07 ' execution by guardian — Attainment cf majority by one 
decree-holder — Application by guardian takes effect in favour of all — 
liitjhl of the major d*cret-hoULr to give dischmge to the judgment- debtor 
in respect of thejud jmcnt-chbt 

Tiro minol sister^, who wore born m the year=> IbBl and 1887, obta'ned a 
deaee ngamt the defendants in May 1900. f J lie minor decree-holdei is weic 
repiesoifceil by a guardian appointed In Ibe Couit The said decree was 
confumod by the High Court m appeal in Maxell 1901 Subsequently the 
guardian pi csented applications foi tin execution of the decree m 1904 1905 
and 1906, and while the last application was pending the guardian died. 
Tkeieupon the deaoe-holdeis pi evented an application for execution as majors 
in 1908. The defendants contended that as the elder deaee-holder had attained 
inajonfcy, the application by the guaidian was, a<* to hex, uiuuthoxized and the 
execution of the deciee was bailed as against hei It was furthci contended 
that as the elder deciee-holdei could from the time of hei attaining majoiity 
make an application and give a good dischaige to the judgment- deb toi for the 
decretal-debt without the cououiicncc ok the minor, time had, therefore, run 
against both under .section 8 of the Limitation Act (XV of 1877) oi section 7 
of the Limitation Act (IX of 1908) 

Reid that by leason of the fust explanation of aiticle 179 of the Limitation 
Act (XV of 1877) an application made by a repusentative of one of joint 
decree-holders takes effect in favour of all. Therefoie, though the elder deciee- 
holder had attained majority, the applications made by the guaidian as the 
next fiiend of the minor deeice-holdei took effect in favour of both 

Reid, further, that the contention under section 8 of the Limitation Act 
of 1877 or section 7 of the Limitation Act of 1908 was inconsistent with the 
decisions in Govindram TatiaW and Zamir Henan v. 8undar&\ the 
applicability of which had not ceased owing to any change in the words of 
I section 7 of the Limitation Act of 190S. 

t^ylfeSsx appeal from the decision of V. ST. Rakurkar, First Class 
; iSkbordinate Judge of Satara, in an execution proceeding. 

* First Appeal No. 102 o£ 1909. 

«U S88'. ‘ » (1899; 22 AH. 199, 

ii-Risi;: 

.fjr > t 1 1 ; v ; " i. 
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The facts of the case were as under 

Two minor Hindu sisters, Kesari and Thaku, who were horn 
in the years 1881 and 1887 respectively, obtained a decree 
against three defendants in the Court of the First Class Subor- 
dinate Judge of Satara on the 1st May 1900. The minors 
were i ©presented by one Balaram, a guardian appointed by the 
District Comfc of Satara, and he having subsequently died his 
brother Eamji assumed the management of the minoi’s estate 
mo motif* The said decree was confirmed by the High Court in 
Match 1901. In the years 193*, 1905 and 1906 the guardian pre- 
sented applications for the execution of the decree, and while the 
last application was pending the guardian Eamji died. Thereupon, 
in the year 1908 the two decree-holders, Kesari and Thaku, 
filed the present application for execution as majors. At the 
time of the application the ages of Kesari and Thaku were 27 
and 21 years respectively. Kesari being a major in the years 
1901, 1905 and 1900 when the guardian presented applications 
for the execution of the decree, the defendants contended that 
those applications weie made by an unauthorized person, 
therefore, they did not avail the plaintiffs and owing to this 
reason the present application was beyond time. 

The Subordinate Judge overruled the defendants* objection 
and allowed execution to proceed for the following reason 


\ 673 


1910. 


Manchand 

PANACHAHD 

t). 

Kesaiu. 


Ivesan and Thaku weie joint dociee-liouleis. Under section 231 of the 
Civil Procedure Code of 1882 Thaku could apply foi the benefit of lieisrif 
and her sistei She was a minor. Section 7 of the Limitation of 1877 oi of 1908 
w aid save the bar of limitation even if there had been no pieviotis applications 
at all (20 Bom 38*3; G Bombay Law Itepoi tor 647) In this case there weie 
pievious applications and the piesent application ■which was made within tlueo 
jeais flora, the attaining of majonty by Thaku cannot be baned. 


Defendant 3 preferred an appeal. 

N. M* Tatmrdhaii for the appellant (defendant 3). — 

Kesari had attained majority when the applications for execution 
were made by the guardian. He had therefore no authority to make 
the applications. Those applications were therefore ineffectual 
and the present application which is made by Kesari and Thaku 
is barred by limitation. Further, Kesari having attained majority 
!| could give a valid discharge to the judgment-debtor during the 
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minority of Thaku under section 231 of the Civil Procedure Code 
of 1882, Therefore under section 8 of the Limitation Act of 
1877 time began to run against Kesari and lhaku both. Suppos- 
ing they were not joint creditors or claimant* under that section, 
still under the provisions of section 7 of the Limitation Act of 
1908 there can be no doubt as to KesarFs right to grant a 
discharge to the judgment-debtor and the bar of limitation is 
not saved. 

K, JV. Koijaji for the respondents (plaintiffs),— 

The decree to be executed was a joint decree, therefore, an ap- 
plication for execution made by one joint decree-holder would take 
effect in favour of both under the first explanation to article 179 
of the Limitation of 1877: see the Full Bench ruling of the 
Allahabad High Court in Zamir Has at v Stimlat&K With 
respect to the light of Kcsaii to give discharge to the 
judgment-debtor during the minoiity of Thaku, we contend that 
the discharge 9 mentioned in section 8 of the Limitation Act of 
1877 refers to a dischaige which is wholly the act of the patty 
giving the discharge. Here the judgment-creditors were sisters 
and neither could give a discharge on behalf of the other. The 1 
discharge under section 231 of the Civil Procedure Code of 1882 
is a power exercised by the Court and not by the party : Zamir 
Hasan v. Similar w , Govmham v. Tablet The change of language 
in section 7 of the Limitation Act of 1908 has made no difference 
with 3 egard to the question of discharge. Either section con- 
templates a case like that of a manager capable of* giving a 
discharge on behalf of the who 1 © joint family. We therefore 
submit that our present application is within time, 

Scott, C. J. : — It is contended in this appeal that the learned 
Subordinate Judge was wrong in holding that an application for 
execution of a decree which had been passed in favour of two 
Hindu females during their minoiity, was not barred. 

L | The application was made in 1908 and at that date the* age of 
||ilte^lder decree-holder was 27 and that of the younger decree- 
There had previously been several applications for 
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the execution of the decree, for, Ramji, the brother of the deceas- 
ed guardian of the minors, had in 1904, 1905 and 1906 presented 
different darkhasts purporting to act as the guardian of both 
the decree-holders* 

Now as a guardian had been appointed for them they did not 
attain the age of majority until 21 and at the time of the appli- 
cations in 1901, 1905 and 1906 the younger decree-holder was 
still a minor. 

It is contended that the elder had attained the age of 
majority and that, therefore, the execution of the decree must 
be barred as regards her. It is, however, pointed out by the 
Full Bench in Zamir Hasan v* Sundar 0), that by reason of the 
first explanation of article 179 of the Limitation Act an appli- 
cation, made by a representative of one of joint decree-holders, 
takes effect in favour of all ; therefore, though the elder deeree* 
holder Kesari had attained majority the applications made by 
Ramji as next friend of Thaku took effect in favour of both* 

It is also argued that under section 8 of the Limitation Act 
of 1877, or, at all events under section 7 of the Limitation Act 
of 1908, the elder decree-holder Kesari could, from the time of 
her attainment of majority, make an application Under section 
281 of the Code of Civil Procedure of 18-82 and give a good 
discharge to the judgment-debtor in respect of the judgment- 
debt. 

That contention, however, is inconsistent with the decisions 
In Govindram v. Tailed® and Zamir Hasan v. Sundar&\ and the 
applicability of those cases has not ceased owing to any change 
in the words of section 7 of the Limitation Act of 1908, 

I, therefore, think that the learned Judge in the lower Court 
came to the right conclusion, and I dismiss this appeal with costs* 

Appeal dismissed* 
G. B, B. 

<h (1899) 22 AH* 199* (2) (1^95) 20 Bm 38& 
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Before Sir Basil Scott > Kt , 5 Chief J ustice, and JVEr Justice Batchelor* 

1910, SHRI YAKTUBA (original Defendant 1), Appellant, *. THAKORB 

Ajon^ 13# A3ABBIH0HJI RAISINGHJI (original Plaintiff), Respondent, anb 

RANSIbTGH JI AGARSINGHJI (original Defendant 2), Appellant, 

v, THAKORE AGARSINGHJI RAISING HJI (original Plaintiff), 
Respondent.^ 


Specific Belief Act (J of 1877), section 42—~Civil Procedure Code ( Act VIII 
of 1859), section 15 — 15 and 16 Vic c. 86, s* 50 — Suit by plaintiff for mere 
declaration that the minor defendant was not his son — Investigation of 
claim withou delay . 


t 


A Talukdar -plaintiff: brought a suit for a declaration that defendant 2, a 
minor, was not his son and that he was not born to the plaintiffs wife, defendant 
1, and for an injunction restraining defendant 1 from proclaiming to the world 
that defendant 2 was plaintiff’s son and fiom claiming maintenance for him as 
such son. The defendants contended that the suit was not maintainable under 
the provisions of the Specific Relief Act (I of 1877) and that it was premature. 

Held, that the suit was maintainable, it being within the provisions of 
section 42 of the Specific Relief Act (I of 1877). 

Held, further, that in the interests of justice it was of the highest importance 
that such claims should be investigated and decided without unnecessary delay, 
and when tho controveisy had once been brought to tiialthe decision should 
ordinarily follow the usual course. 

Yool v. JStmng V) distinguished. 


¥<. fr. 

itihv 


First appeal from the decision of Chandulal Mathuradas, 
First Glass Subordinate Judge of Surat, in Suit No. 503 of 1902. 

The plaintiff, who was the Talukdar of the Guaf State in the 
Dhandhuka Taluka, sued for a declaration that the minor 
defendant 2 was not his son and that he was not horn to his 
wife, defendant 1, and also to obtain a perpetual injunction 
restraining the defendant 1 from proclaiming to the world that 
Jj defendant 2 was his son, from establishing that the said defend- 
. ant was his natural bom son and from claiming maintenance 
||;.|f§ni the plaintiff as such son. The plaintiff alleged that he was 
; ' married to defendant 1 about ten or twelve years before the suit, 

* Joint Appeals Nos. 16 and 57 of 1906. 

... _ (1) (1903) Ir. Rep. 1 Cb. 434. 
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that thereafter she lived with the plaintiff as his lawfully wedded 
wife but as no son was born to her on account of ill-health and 
other natural defects, the plaintiff married a second wife, that 
defendant I, thereupon, with a view to set up a supposititious 
son, left the plaintiff and went to live with her father in the 
village of Vadgaum in Cambay and that in a previous proceed- 
ing instituted by the plaintiff against defendant 1 in the Court 
at Cambay she urged that a son was bom to her, hence the 
present suit. 

Defendant 1 answered that the suit was unsustainable under 
the provisions of the Specific Relief Act, that the plaintiff had 
filed a similar suit in the Court at Cambay and he withdrew it 
without liberty to file a fresh suit, therefore, the present suit was 
opposed to the provisions of sections 12 and 373 of the Civil 
Procedure Code of 1882, that she had no natural defects and she 
all along served the plaintiff as his wife, that as she was expect- 
ing her confinement she went to live with her father and gave 
birth to defendant 2 on the 1st September 1901 at her maternal 
uncle’s house, that defendant 2 was plaintiffs son and that no * 
cause of action had accrued to the plaintiff. 

The Subordinate Judge found that the plaintiffs suit was 
not opposed either to the provisions of section 42 of the Specific 
Relief Act or to the provisions of sections 12 and 373 of the Civil 
Procedure Code of 1882. He, therefore, allowed the claim. 

Defendants preferred joint appeals Nos. 46 and 57 of 1906. 

2i dikes, with Y. Deed, appeared for the appellant (defend- 

ant 2) in appeal No. 57 of 1906. 

We contend that a suit like the present cannot lie ina Civil Court* 
The plaintiff-Talukdar claimed a declaration that the infant- 
defendant is not his son, that his wife was not pregnant and that 
no son was born to her. The lower Court erred in making the 
declaration relying on illustration (a) to section 42 of the Specific 
Relief Act. We submit that (1) such a declaration cannot be made 
under section 42 and that, (2) even if it can be made the lower 
Court erred in the exercise of its discretion in granting the relief 
against the infant. 

First, because there is no denial by the infant-defendant of 
any right or character of the plaintiff* nor is he interested m 
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denying the plaintiff’s title to such character or rights because 
his own rights have not yet come into existence. The plaintiff, 
as Talukdar, is entitled to enjoy his estate for life and the fact of 
the infant's existence is no denial of the plaintiff’s rights during 
his life-time. The infant has not claimed anything against the 
plaintiff, therefore section 42 of the Specific Belief Act has no 
application. Section 15 of the Civil Procedure Code of 1859 as 
interpreted by the High Courts and the Privy Council supports 
our contention : Kathama Natchiar v. Doramiga fever®. Shea 
Singh Bai v. Mussumnt Dalho®. The English Statute on which 
section 42 of the Specific Belief Act is based is in the same 
direction : 15 and 16 Yic„ c. 86, s. 50. These authorities stiow 
that the plaintiff is not entitled to the relief which has been 
granted to him. A declaratory decree should not be made unless* 
there is a right to some consequential relief which, if asked for* 
might have been granted: Fischer v. Secretary of State for India®. 
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Secondly, even if such a ease falls under section 42 of the* 
Specific Relief Act, the present is not the case in which the Court 
should exercise its discretion in plaintiffs favour; Tool 
1 wing®, Noi ih-Eastern Marine Engineering Company v. Leeds 
Forge Company®. The interest of the minor defendant should 
not be prejudiced by deciding a questioh which will arise in ther 
future. It would not be necessary to decide at this stage intricate 
questions when no immediate effect can be given to the decision 
and when the postponement of the decision will not prejudice 
the plaintiffs rights in any way : Bunsbuiti Kerain v. Ishti JD%U 
Koer English Courts always keep back the decision in such 
cases. On the merits we submit that the evidence in the case 
does not justify the finding in plaintiffs favour. Direct and 
circumstantial evidence of a strong character is required in a case 
of this nature. 

Inrerarity , Branson and B. G . Desai 7 with M . N. Mehta and 
h JL MeUa> appeared for the respondent (plaintiff). 

* j The present suit is maintainable under section 9 of the Civil 
tteedure Code of 1908 and section 42 of the Specific Belief Act* 


(1875) L. R. 2 I. A.. 36?. 
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Section 9 of the Civil Procedure Code allows all suits of a civil 
nature excepting suits of which cognizance is either expressly or 
impliedly barred. There can be no doubt of the civil nature of 
the present suit and there is no law which either expressly or 
impliedly bars such a suit; Aunjona Dad v. Prahlad Chandra 
Gkose®\ Mir Azmati Ali v. Mahmud-DLNissa®\ The Talukdari 
estate of which the plaintiff is the owner is impartible and 
inalienable without the sanction of Government under section 31* 
clause 1 of the Gujarat Talukdars’ Act, and it descends according 
to the rule of primogeniture. It has been held in Himmatdng v. 
G anpaising^ that although the son of a Taluk dar is debarred 
from claiming a partition of the estate in his father’s life-time, 
he may sue for maintenance out of the estate. See also Ham'* 
ehandra SaJcharam Tagh v. Sakharam Gopal Vagit®* Supposing 
that the defendant is a legitimate son, he would be entitled to an 
interest in the estate and so he would be interested in denying 
the plaintiff’s right being free from his claim to maintenance out 
of the estate. Therefore the present suit clearly falls under 
section 4 2, illustration (f) of the Specific Relief Act. The 
rulings in Rajah Nilmony Singh v. Rally Churn BaUaeharjec® and 
Kathama NatcMar v. Dorasinga Tever ^ were not decided under 
section 42 of the Specific Relief Act. They went upon the old 
Chancery Practice Cases. The law has been altered in this respect; 
see Daniel’s Practice, pp. 630, 631. No action or pleading is now 
open to the objection that a mere declaratory judgment order is 
sought thereby and the Court is empowered to make a binding 
declaration of rights whether any consequential relief is or could 
be claimed or not. The power thus given is discretionary and 
whether the Court will exercise its discretion depends on the 
circumstances of the particular case : Ellis v. Duke of Bedford®), 
JF est v* Lord Sackville®. 

Under the Judicature Act a suit can be maintained for per- 
petuating testimony, Order 37, Rule 35. No such procedure is 
provided in India and so it becomes necessary to file suits of this 


(X) (1870) G Beng. b, R. 243. 

(2) (1897) 20 All. 96. 

(3) (1875) 12 Bom. IX. 0. R, 94. 
W (1877) 2 Bom. 346. 


(5| (1874) R. R, 2 I. A. 83. 

(0) (1875) L. R. 2 I. A* 169. 

(7) (1899) 1 Ch. 494 at p. 499. 

(8) (1906) 2 Ch. 325. 
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nature while facts are fresh, witnesses are alive and are in a 
position to depose to facts of a recent date as pointed out by the 
Privy Council in CJiandrasangp v Mohansangj^. The decision 
in Tool v. Ewing (2) is not applicable to the present case. In 
that case there was no question relating to a right to an imparti- 
ble estate and the rules and orders relied on in that case were 
not similar to section 42 of the Specific Relief Act. 


Scott, C. J. : — The plaintiff claims in this suit a declaration 
that the second defendant is not his son and that he was not born 
to the first defendant and for an injunction restraining the 
defendant 1 from proclaiming to the world that the defendant 2 is 
plaintiffs son and from claiming maintenance for him as 
such son. 


The plaintiff is a Talukdar and the first defendant i<? his wife r 
who alleges that, after leading the plaintiffs house, a son was 
born to her who had been begotten by the plaintiff. 

No claim for maintenance has as yet been made on behalf of 
the second defendant. He is an infant Jess than two years of 
age and neither he nor anyone on his behalf has set up any 
claim by him as heir to the estate of the plaintiff. The Talukdari 
estate of which the plaintiff is owner descends according to the 
rule of primogeniture, it is impartible and inalienable without 
the consent of Government and it has been held in this Court 
that although the son of a Talukdar is debarred from claiming a 
partition of the estate in his father's life-time, he may sue for 
maintenance out of the estate, IfammaUing v. Gempatsing * 3 h 

The question which arises at the outset is whether such a suit 
as this will lie. It has long been established that the general 
power vested in the Com ts m India under the Civil Procedure 
Code to entertain all suits of a civil nature excepting suits of 
which cognizance is barred by any enactment for the time being 
Sfi force, does not carry with it the general power of making 
declarations except in so far as such power is expressly conferred 
by statute. 

At _ 

gf (0 (1906) SO Bom. m. (2) (1904) Ir. Hep. 1 Cl). 4S4. 

m * * :i m (1S7&) IS Bom. H* C. B. 94* 
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In Kathcma NaicMar v. Dorasinga Tever ^ l \ the J udidalOommittee 
state: — ee They at first conceived that the power of the Courts 
in India to make a merely declaratory decree was admitted to 
rest upon the 15th section of the Code of Civil Procedure of 
1859, the effect of which has been so much discussed. Mr. Doyne, 
however* raised some question as to that, and suggested that the 
power was possessed by the Courts in the Mofussil, before the 
Code of Procedure was passed, and had not been taken away 
thereby. No authority which establishes the first of these 
propositions was cited $ and their Lordships conceive that if the 
legislature had intended to continue to those Courts the general 
power of making declarations (if they ever possessed such a 
power), it would not have introduced this clause into the Code of 
Procedure, which, if a limited construction is to be put upon it, 
clearly implies that any decree made in excess of the power 
thereby conferred would be objectionable, the words of the 
section being. — ‘No suit shall be open to an objection on the 
ground that a merely declaratory decree or order is sought 
thereby, and it shall be lawful for the Civil Courts to make bind- 
ing declarations of right without granting consequential relief.* 
Nor does any Court in India since the passing of the Code seem 
to have considered that it had the power of making declaratory 
decrees independently of that clause/ 3 It was held by their 
Lordships in the case from which the above quotation is drawn, 
that the application of section 15 of the Code of Procedure of 
1859 must be governed by the same principles as those upon 
which the Court of Chancery proceeded in exercising the power 
conferred by 15 and 16 Vic., c. 86, s. 50, with such slight 
modifications as might he required by the different circumstances 
of India and by the different constitution of the Courts in that 
country, and that a declaratory decree could not be made unless 
there was a right to consequential relief capable of being had in 
the same Courts or under special circumstances as to jurisdiction 
in some other Court. 
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There can, we think, be no doubt that if the law as to declara- 
tory decrees were still governed by section 15 of Act of 1859, this 

CD (1875) Tm B. 2 I A. 169 at 179. 
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suit would not be maintainable, having regard to the decisions in 
England under 15 and 16 Vic,, c. 86, s. 50, and the opinion 
expressed by the Judicial Committee in the case above referred 
to. The law, however, is now governed by section 42 of the 
Specific Relief Act of 1877, which provides as follows : — 

“ Any person entitled to any legal character, or to any right 
as to any property, may institute a suit against any person 
denying, or interested to deny his title to such character or right, 
and the Court may In its discretion make therein a declaration 
that he is so entitled, and the plaintiff need not in such suit ask 
for any further relief. 

Provided that no Court shall make any such declaration where 
the plaintiff being able to seek further relief than a mere 
declaration of title omits to do so/* 


On behalf of the defendant, reliance is placed upon a passage 
in the judgment of the Judicial Committee in Fischer v. Secretary 
of State for India in Covncil ^ to the effect that there can be no 
doubt as to the origin and purpose of section 42 that it was 
intended to introduce the provisions of section 50 of the Chancery 
Procedure Act of 1852 (15 and 16 Vic , c. 86) as interpreted by 
the Judicial decisions and that before the Act of 1852 it was not 
the practice of the Court in ordinary suits to make a declaration 
of right except as introductory to relief which it proceeded to 
administer. The Judicial Committee however in that case were 
not considering exhaustively the different cases in which 
declaratory decrees might be passed. 


It is contended on behalf of the plaintiff that he is a person 
entitled to a right to his Talukdari estate free from any claim to 
maintenance by or on behalf of the second defendant, and there- 
fore that the Court may, in its discretion, make a declaration in 
this suit that he is so entitled. 

t There can, we think, be no doubt that the assertion which 
las been proved to have been made by the father of the first 
\ defendant with reference to the paternity of the second defend- 
may lead to serious consequences from the point of view of 

« (1893) Ii. R. 20 I. A. 27, 

. <■ > • 
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the plaintiff. It is well known that disputes often arise as to 
the true paternity of hoys who are put forward as heirs to 
Talukdari estates.’ iThe prevalence of such disputes is illustrated 
by the letter of the Collector of Ahmedabad of the 9th of 
December 1897, Exhibit 131 in this case, where he calls attention 
to the desirability of Talukdars having their wives submitted to 
medical examination, when it is alleged that they are pregnant. 
It is not that such boys are often objected to as being bastards 
but as being supposititious sons of women who have never born 
sons. 

As a particular instance of the evil now under discussion, we 
may refer to a passage in the judgment of the Judicial Com- 
mittee in Chandrasangji v, Mohmsangji where, with reference 
to a case of an alleged supposititious child of a Talukdar, their 
Lordships observe : — “ The extraordinary length of time which 
was allowed to elapse after the 11th May 1883, the date upon 
which everything turns, and the 12th December 1894, when the 
present suit was filed, is also a circumstance very adverse to the 
respondent. During all that interval, with the exception of a 
part of 1893 and 1894, when negotiations for a compromise were 
in progress, there was never a time at which proper steps might 
not, and ought not, to have been taken to secure a full trial of 
tlie question in issue ; and that question is one which, .from its 
natuie, specially required to be disposed of while the facts wero 
fresh/' 

It appears to us that having regard to the really serious nature 
of the question with which the plaintiff was faced as soon as 
the assertion was made that a son, not admitted by him, had been 
born to his wife, his contention as to his right under section 42 
of ]he Specific Relief Act is perfectly reasonable and we hold 
that this suit is a suit which falls within the purview of 
section 42. 

The question then arises is whether the Court below in enter- 
taining the suit has exereised a proper discretion in the matter. 
On the one hand, it is extremely desirable that all evidence which 
may he forthcoming with reference to the birth and paternity of 

, j j ’ (1) (1906) so Bora. 623 al p 533. 
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the second defendant should be taken while it is still available. 
On the other hand, we have to bear in mind the considerations 
stated as follows by Mr. Justice Joyce in jY. ZJ. Marine Engineering 
Co* v. Leeds Forge Gofi\ eC In simple cases, the mere fact that A 
is supposed to contemplate the bringing of an action against B, or 
that A may have stated that he has grounds for such an action, 
does not entitle B to institute an action against A to have it 
declared that A has not a good cause of action against B, I think 
that is so whether the result depends merely upon questions of 
law or upon facts, as to which there would, or might, be a conflict of 
evidence and a protracted trial. Ordinarily, an intending plaintiff 
may postpone his action as long as he pleases at the risk of 
finding himself ultimately barred by some Statute of Limitations, 
and he may choose his own time for commencing proceedings. 
He is entitled to wait until he has collected the necessary evidence, 
or has made such inquiries as he thinks fit, or has obtained the 
requisite funds, or what not." 


We do not think that in the present suit these considerations 
are of much force. For it is not the case here that the plaintiff 
is seeking prematurely to force his opponent's hand ; on the 
contrary the plaintiff’s own hand has been forced by the open 
assertion of a definite claim on behalf of the minor defendant, a 
claim which the plaintiff is entitled to repel now when the 
material evidence is obtainable. To hold that, although the suit 
is maintainable, the Court below wrongly exercised its discretion 
in granting the declaration sought amounts for practical purposes 
to holding that the plaintiff, openly threatened with this serious 
claim, is condemned to inactivity for, it may be, 20 or 30 years, 
leaving it to the claimant to file his suit at such time as most 
assists him in taking the plaintiff at a disadvantage. The 
remarks of the Judicial Committee which we have already quoted 
* how prejudicial to the plaintiff's cause such inactivity 
be, and it is plain that every day during which the 
remained quiescent under an adverse claim of this 
strengthen the case against him. 


s >jJ,4h 
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We liave not overlooked the fact that the second defendant Is 
an infant of very tender years who was represented only by the 
Official Nazir of the Court as his guardian, and we have considered 
whether it would not be best to reverse the decree under appeal 
and stay the suit with liberty to the plaintiff to apply for its 
removal from the Stayed List in the event of the second defendant 
setting up any claim based upon the allegation that he is the 
plaintiff’s son, But having regard to all the circumstances and 
being of opinion that the lower Court has come to a correct 
conclusion upon the question of fact we think that our proper 
course is to affirm the decree. It is no longer the practice to 
stay suits against infants until they have attained full age, as it 
is generally considered that an infant’s case can be sufficiently 
placed before the Court by a duly constituted guardian. Such a 
guardian we have here, and though the whole of the case for the 
defence is that which was put forward by the first defendant, 
that is a circumstance of no moment to the present argument. 
From the very nature of the case the claim on behalf of the 
infant had to be put forward during his infancy, and the person 
best qualified to put it forward was the first defendant. In reality 
indeed it is as much her claim as his, and the record satisfies us 
that she has supported her pretensions with all the evidence 
procurable in that behalf. The plaintiff, being entitled to bring 
this suit, is entitled on the evidence to the decree made in his 
favour, and his rights are not to be curtailed by reason of the 
fact that the false claim made against him had to be made while 
the second defendant was yet an infant. Technically the infant 
has been duly represented ; substantially his case has been put 
before the Court fully and completely with all, even more than 
all— the evidence which could honestly be called in aid of it. In 
the interests of justice it is of the highest importance that 
claims of this character should be investigated and decided 
without unnecessary delay, and when the controversy has once 
been brought to trial the decision should ordinarily follow in the 
usual course. We do not find in this case sufficient reasons for 
upsetting the decision come to and suspending the whole dispute 
i indefinitely. 
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Much reliance has been placed by the defendant's Counsel 
upon the case of Tool v. Ewmg&\ That, however, was a case in 
which no question arose as to the right of inheritance to an 
impartible and inalienable estate and the words of the Rules and 
Orders relied upon by the Master of the Rolls as indicating that 
no suit for a declaration of bastardy could be maintained, are 
not identical with the terms of section 42 of the Specific Relief 
Act# 

We affirm the decree of the lower Court and dismiss the 
appeal with costs. 

We order the appellant to pay the Court fees which would 
have been paid by him if he had not been permitted to appeal 
as a panpen 

Decree affirmed. 

G. B. B. 


(i) (1004) Ir. Rep. 1 Oh. 434. 


APPELLATE CIVIL. 


Before Mr. Justice Chandaiai Icar and Mi Justice Heaton . 

NANABHAI BAJIBHAI PATEL (original Dei end an r), Afpellanjl, 
THE COLLECTOR OP IvAIRA and other Legal Represent atr es 
or INAMDAR PANDITRANG S ADASHEV (original Plaiktot), 
Respondent * 


Bombay Land Revenue Code (. Bombay Act Y of 1879), sections 3 (11) and 217f— 
Survey settlement introduced into Inam village — Inamdai ’s name entered as 
Khatedoi — Permanent tenant of the Inamdai befoiethe setUcmeni^Inam- 
dar’s right to enhance rent . 


Section 217 of the Bombay Land Revenue Code (Bombay Act V of 1879) m 
not i ©strict ed in its application to registered occupants only: it invests “the 
holders of all lands ” in alienated villages with the same lights and imposes 


jjH-L t # Second Appeal No. 1S8 of 1903, 

run as follows 

D— <c holder ” or “ landholder ” signifies the person in whom a right to 
tested, whether solely on his own account, or wholly or partly in trust 

iMitailSRi kS'Ci 
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upon them the same responsibilities m respect of the lands in their occupation 
that occupants in unalienated villages have. Nanabhai 

The term holder'* as defined in clause 11, section 8 of the Land Revenue Bajibhai 

Code, is wide enough to include even a tenant who has entoied into possession Tmr 

under an occupant Ocxjectob 


Second appeal from the decision o£ L. P. Parekh, Judge of 
the Court of Small Causes at Ahmedabad with appellate powers, 
reversing the decree passed by M. N. Choksi, Subordinate Judge 
at Nadiad. 

Suit by an Jnamdar to recover enhanced rent from his tenant. 

The plaintiff; Pandurang Sadashivrao, as Tnamdar of the village 
of Manjipura in the Nadiad Taluka, was the grantee of the 
Royal share of revenue. At his request Government introduced 
survey settlement into the village; at which the plaintiff’s name 
was entered as Khatedar or registered occupant of the lands in 
the village, inclusive of the land in dispute. 

The defendant was the permanent tenant of the lands in 
dispute and was in possession long before the survey settlement 
was introduced. He used to pay Rs. 45-13-1 every year to the 
plaintiff as rent. 

The plaintiff then enhanced the rent to Rs> 80 ; but the 
defendant declined to pay and contended that all he was liable 
to pay was the survey assessment under section 217 of the 
Bombay Land Revenue Code, 1879, 

The plaintiff filed a suit to recover the enhanced assessment 
from the defendant. The Court of first instance held that the 
plaintiff was not entitled to enhance the rent and dismissed the 
suit* 


Lr another person, or for a class of persons, or for the public $ it includes a mortgagee 
vested with a right to possession. 

217 — When a survey settlement has been introduced , under the provisions of the 
last section or of any law for the time being in force, into an alienated village, the 
holders of all lands to which such settlement extends shall have the same rights and 
be affected by the same responsibilities in respect of the lands in their occupation as 
octepahfe in unalienated villages have or are affected by, under the provisions of 
.this Ant, and all the provisions of this Act relating to occupants and registered 
shall he applicable, so far as n ay be, to them 
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On appeal, the lower Appellate Court held that the plaintiff 
was entitled to enhance the rent to a reasonable extent. It 
therefore, in recognition of plaintiff's right to enhance the rent; 
allowed an enhancement of 10 annas and 11 pies. 

The defendant appealed to the High Court. The inamdar- 
plaxntiff having died was represented by the Collector of Kaira. 

The appeal came up for hearing before a Bench composed of 
Russell and Aston, JJ*, when their Loidships delivered the 
following interlocutory judgment on the 8th November 1905. 

RUSSELL, J. : — This is a suit by an Inamdar claiming the right 
to enhance the rent of the defendant, who has been held to be a 
permanent tenant. A similar point was lately discussed by this 
High Court in the case of Rajga v. Balhrhhna Gangadhar ^ . 
The judgment in that case lays down what are the essential 
issues to^be decided in a case of this nature. Inasmuch as 
findings on these issues have not been recorded b y the learned 
Judge, it is impossible for this Court to pass any decree in this case. 


We accordingly remand this case to the lower Appellate 
Court for findings on the following issues . — 

(1) Was the Inam grant of the soil or of the Royal share of 
the levenue ? 


(2) Was the defendant, or any predecessor in title of his, in 
possession of the lands Insult at or before the date of the grant 
in Inam under which the plaintiff claims ? 


(3) If so, was he in possession at that time as tenant of the 
person to whom the Inam grant was made, and had he Mirasi 
rights ? 

(4) Is it rent or assessment that is payable? 

(5) Has the plaintiff the right by virtue of usage or otherwise 
enhance as against the defendant ? 

k 0) $£ there is a right to enhance, then to what extent can the 
^rnent be made having regard (a) to the usage of the 
;!$. respect of land of the same description and tenure and 
' > and equitable ? 

Hifliliti. *h.. , 

i 29 Born. 416. 

M1W1 IliSflStfi . \ * .! * 
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In addition we would add a further issue, viz, 

(7) Inasmuch as the learned Judge has found that the survey 
settlement has been introduced into this village, what effect, if 
any, will that have, having regard to section 217, Land Revenue 
Code, upon the plaintiff’s alleged right to enhance the defendant’s 
rent or assessment ? 

Fresh evidence to be adduced if necessary. 

Findings to be returned in two months. 

The findmgo recorded on the issues were as follows : — 

(1) That the tncm was the grant of the Royal share of revenue. 

(2) In the negative. 

(3) blot necessary to decide. 

(4) It is the rent that is payable. 

(5) The plaintiff as owner has a right to enhance the rent as 
against the defendant. 

(6) That the rent can be enhanced to Rs. 46-8-0 only. 

(7) That the introduction of survey settlement in the village 
will have no effect on the light to enhance the defendant’s rent. 

The appeal came up for disposal before Chandavarkar and 
Heaton, JJ. 

L. A. Shah for the appellant : — 

The defendant, as permanent tenant, is a holder of the land 
in dispute (see section 3, clause 11 of the Bombay Land Revenue 
Code, 1879) ; and as such he is liable to pay only Government 
assessment under section 217 of the Code. The mere fact that 
the Inamdar is the registered occupant makes no difference. 
The defendant is the holder and as such he is entitled to the 
benefit of section 217. See also Surshangji v. Naran^K 

G. S. Rao, Government Pleader, for the respondent : — 

The applicability of section 217 is governed by the expression 
“ so far as may be ” which it contains. The Inamdar is the 
, registered occupant, and as such he is the “holder” within the 

’ * l » 

III ' £1) (1900) 2 Bob. L. E. 8SS. 
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meaning of the section. His tenant — permanent or otherwise — is 
not a holder. If it were not so , the result would be that a 
registered occupant cannot let out his land on any term he likes, 
which is not the case even in a Khaha village, 

Jj . A. Shaft, in reply. j 


Chandavabicab, J. The respondent is Inamdar of the * 
village in which the land in dispute is situate and brought the 
suit out of which this appeal arises to recover enhanced rent. 
The appellant contested the claim on several grounds, one of 
which, material for the purposes of this appeal and decisive of 
the case, was that he was entitled to the benefit of section 217 of 
the Land Revenue Code and liable to pay only the Government 
rate of assessment levied on the land. The lower Appellate 
Court has disallowed that defence on the ground that the 
appellant is not a registered occupant of the land. But section 217 
does not restrict its application to registered occupants only. 
It may be and indeed the lower Court finds that the appellant 
holds the land as a mere tenant under the Inamdar and that the 
latter has also acquired the right of occupancy. But section 217 
invests “ the holders of all lands w in alienated villages with the 
same rights and imposes upon them the same responsibilities 
in respect of the lands in their occupation that occupants in 
unalienated villages have. cs Holder/’ as defined in clause 11 of 
section 3 of the Code, is wide enough to include even a tenant 
who has entered into possession under an occupant. 

It was urged for the respondent that by the concluding part 
of section 217 the legislature intended it to apply ^so far as 
may be ” But those words are used of the latter part of the 
section only and do not, when grammatically read, operate to 
limit the plain language of the first part 


The decree must be reversed and the plaintiff must be given a 
^declaration that he is entitled to recover from the defendant 
only the amount of assessment levied tinder the Land Revenue 
As the defendant admits the amount claimed, the claim 


K it is also awarded, but this award shall be without 
to the right declared by this decree. The respondents 


• appellant's costs throughout. 
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Heaton, J. It is now established beyond controversy that 
the plaintiff is grantee only of the Royal share of the revenue , 
that the de'endant is a permanent tenant under the plaintiff and 
that when the survey settlement was introduced into this 
village the Inumdai’s name was entered as Khatedar or registered 
occupant of the lands m suit. At that time however, as for long 
before and since, the actual occupant was the defendant or his 
piedecessor in title, who held as a peimanent tenant. That 
being so, how does section 217 of the Bombay Land Revenue 
Code operate m this case? In virtue of being a permanent 
tenant, the actual occupant at the date of the settlement was one 
“ m whom a right to hold land is vested ** Therefore he was a 
“holder ” within the meaning of that teim as used in the Land 
Revenue Code. Consequently he “shall have the same rights 
and be affected by the same responsibilities m respect of the 
lands m his occupation as the occupants in unahenated villages/* 
Therefore the defendant during the continuance of the settle- 
ment is only under an obligation to pay the survey assessment 
and no more. 


1910. 
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The fact that at the time of the settlement the Inamdar’s name 
was entered as Khatedar does not seem to me to affect the ques- 
tion. The right to cultivate the land vested in the tenant and 
that right carried with it a right to hold during the continuance 
of the settlement at no higher rent than the survey assessment, 
\s soon as by the w ill of the Inamdar the settlement was intro- 
duced. 


That is sufficient m my opinion for the decision in the case 
and therefore it is unnecessary to express any opinion on the 
other inteiestmg point in the case : viz. whether after the earlier 
litigation evidenced by exhibits 61 and 62 it was open to the 
Courts to find on the evidence that the defendant or his 
predecessor in title was not in possession of the lands in suit, at 
or before the date of the grant in mam. 

Therefore I agree with the ordei proposed by my learned 
colleague, 

Decree r evened. 

K R 
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1877— XV, Sen. II, Art. 120. 
r See Limitation Act ... *„ 

1877-XY, Sch. II, Arts. 131, 62. 

See Limitation Act 
1877— XV,' Art. 179. 

See Limitation Act 
1877— XV, Art. 179, cl» 4. 

See Limitation Act 
1879 — XVII. 

See Decree ... 

1879 — XVII, Sec. 2. 

See Dekkhan Agriculturists’ Relies Act 
1879— XVII, Sec. 2, cl. 2, 

See Deekhan Agriculturists* Belief Act 
1879— XVII, Sec. 12. 

See Deekhan Agriculturists' Belief Act 
1879— XVII, Secs. 12 and 13. 

See Dekkkan Agriculturists’ Belief Act 
1879 — XVII, Sec. 15D, cl. 3. 

See Dee khan Agriculturists’ Belief Act 
. 1881— V, S*c. 81. 

See Prorate and Administration Act 

1881 — XXIII. 

See Deekhan Agriculturists’ Belief Act 

1882— 11, Secs. 5 and 6» 

.... ; See Trusts Act 
1^82— IV , Sec, 43. 

Transfer of Property Act 
Iec*' 54. 

of Property Act 
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1882~iV, Sec. 67* 

See Transfer of Property Act 
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♦** 462 

1882— -IV*, Sec, 85. 

See Transfer of Property Act 


354 

1882— IV, Sec, 90, 

See Transfer of Property Act 


540 

1882— Y I, Secs. 128, 129, 180 and 131, 

See Indian Companies Act 

*«• 

533 

1882— XIV. 

See Civil Procedure Code 

it* 

... 250 

1882— XIV, Sec. 13. 

See Bes judicata 

m 

416 

1882 — XIV, Sec. 31. 

See Limitation Act 

itt 

♦»* 91 

1882— XIV, Secs. 43 and 50. 

See Civil Procedure Code •„ 

t«# 

540 

1882— XIV, Secs. 235, 320. 

See Civil Procedure Code 

%o 

hi 142 

1882— XIV, Secs. 244, 252, 647. 

See Civil Procedure Code 

♦ t* 

... 546 

1882 — XIV, Sec. 375. 

See Civil Procedure Code 


... 502 

1882— XIV, Sec. 551. 

See Civil Procedure Code 

*t« 

... 267 

1882— XV, Sec. 22. 

See Presidency Small Cause Courts Act - ... 


... 13 

1882 -XV, Secs. 37, 38. 

See Presidency Small Cause Courts Act 

«n 

... 316 

1887— VII, Sec. 8. 

See Jurisdiction 


... 267 

1887— VII, Sec. 11. 

See Eestitution of Conjugal Bights 

III 

... 236 

1887*— IX, Secs. 6, 27, 32, Sen. II, cls. 2 and 3. 

See Provincial Small Cause Courts Act 

«t* 
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1889 — XIII, Sec 80, 

See Cantonments Acr 
3890— VIII, Sec, 9. 

See Guardians and Wards Ac i 

1890 — IX, Slc. 7 

See B aii ways Acx 
1894 — I. 

See L \m Acquisition Act (I or 1891) 

1894-1, Sec. 18. 

See Land Acquisition Act 
1898 — V } Secs 109, 123, 397. 

See Criminal ProcEDuru Codl t8 , 

1898— V, Secs 162, 288 

See Criminal Procedure Codl tM 

1898— Y, Sec. 195. 

See Criminal Peocldurl Codl 
1898— Y, Secs. 195, 478. 

See Criminal Procedure Code 

1898— Y, Sec. 435. 

See High Court .** , 

1899 — IX, Sue. 19. 

See Abiitrviion ... 

1908— Y, 8m 2 (17), 80. 

See Civil Procedure Cole (Act Y of 1908), Sics 2 (17), 1 
1908 — Y, Sec. 11. 

Iks 1 1 $ ee ^ 1VIL I>Il0CEDU1 1 Code (Act Y or 1908), Sec. 11 

Cjvie Procedure Codl ttt 

1 1 • .1908— Y, Sec. 38, Order 20, Pules 6 and 7. 
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190S — V, Sec. 151. 

See Caste-question*, Jurkdictt >n or Omi Court* i\ ,* *•* 

] 908— V, Sec. I5L 

/S&g Civil Procedure Code 
1008— V, o. I, r. 3 , o. IT, a. 3. 

See Civil Procedure Codp . ... ... 

1903— V, Order I, Rule 8. 

See Ci\ ie Procedupe Code (Act V or 1908) »** 

l f 08— V, Order I, Rule 9 
See Limitation Act 

1908 —V, Order XXXllI, Rules 1, 2 and 5 

See Civil Procedure Code (Ur V of 1908), Order XXXIII, Rules h 
2 and 5 ... ... , f . 

1908— VII, Sec. 3. 

See Newspapfr (Incitements to Oitenges) An ... 

1908 — IX, Sec. 7. 

See Limitation Act (IX of 1908), S* c 7 
1908 — IN, Art. ICO. 

See Limitation Act ... ... ... 

AdS (BOMBAY) 

1827 — II, Sec. 21. 

See Caste-question 
1827— V, Sec. NY, cl. 3 

See Bombay Regulation ... 

1827— XVI* 

See Transfer or Property Act ... ... .. 

1852— XI. 

See Siietsanadi Lands »»* « • ... ... ... 

1869— XIV, Sec. 24. 

See Rkstiicwoh or Conjugal Eights ... ... 

1869— XIY, Part V. 

See Bombay Civil Courts Act (XIV or 1869), Part V 
1874— III, Secs 26, 36. 

See Hereditary Offices Act »0* *#? if, 
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ACTS (BOMBAY)~~contimed, 

1878— V, Secs* 43 (Z>) 7 47, 

See Bombay Abkaei Act 

1879— V, Secs. 3 (II) and 217. 


P«tga 


an 


See Land Eevenue 
and 217 


Code (Bgm, Act Y oe 1 1879), Secs* 3 ill) 


636 


1879- 


1888“ 


1888“ 


-V, Sec. 48, 

See Bombay Land Revenue Code ... ... ... ,.*239 

1888- III, Secs, S3 and 34 

See Bombay Municipal Act, Secs. 33 and 31 *,* , ... 659 

1888 — III, Sec. 25U. 

Bee Bombay Municipal Act ... ... ... ...496 

-III, Sec. 305. 

See Bombay Municipal Act »** *•* ... *•« 593 

-III, Sec. 377. 

See Bombay Municipal Act ... ... ... 348 

1888— III, Secs, 390. 

See Bombay Municipal Act *,,344 

1888— III, Sec. 394. 

See Bombay Municipal Act ... ... 262 

1888— VI, Secs, 28, 291? and 29 E . 

See Gujaeat Talukd aes’ Act »** *** HI 143 

1888 -Yr, Sec. 31. 

See Taiukdars’ (Gcjaeath) Act «** •»» ... 55 

ADEN ACT (II OF 1864), secs. 8 and 15 —Court fees Act (VII of 1870), sec. 7, 
mb- sec. 4, els, (c) and (d) — Suits Valuation Act (VII of 1887), sec, 8— Civil 
Procedure Code (Act XIV of 1% 82), sec. 551 — Civil Procedure Code (Act V of 
1908), sec. 115 — Valmiion for the purposes of Court-fees and jurisdiction— Suit 
declaration and injunction — Bejection of plaint as not properly stamped — 

J ^ —Application to state a case to High Court— Summary dismissal of 
^Application for revision — Jurisdiction .] The plaintiff brought a suit 
-mlche Court of the Assistant Besident at Aden for a declaration of heirship and 
'£$’ ; : ah injunction with reference to certain property of the value of upwards 
CA 000. The claim being for declaration and injunction was, under the provi- 
| the Court-fees Act (VII of 1870)* section 7, suh-seotion 4, clauses (c) and 
* 3d by the plaintiff at Bs. 130 upon which the prescribed Court-fee stamp 
The Assistant Besident rejected the plaint on the ground that 
1 Stamped. 

;the Assistant Besident the plaintiff appealed to the 
on the 23ri September 1908 presented an application 
;; n ease, to the High Court 
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upon certain questions specified in the application. The Resident, However, on 
the next day, that is, on the 2ith September summarily dismissed the appeal 
under section 551 of the Civil Procedure Code (Act XIV of 1882). The 
judgment dismissing the appeal was read out to the plaintiff on the 7th October 
following, when she attended the Court. 

The plaintiff, thereupon, preferred an application for revision to the High 
Court praying that the order dismissing the appeal might be quashed and that 
the Resident be required to state a case# 

A question having arisen as to whether the High Cont had jurisdiction to 
interfere m revision with any order passed by the Resident in the exercise of 
his Civil jurisdiction under the Aden Act (II of 186-1), 

Held , that with regaid to questions which might arise regarding cases to be 
stated by the Resident for the decision of the High Court under the provisions 
of section 8 of the Aden Act (II of 1861) the Resident’s Court is subordinate to 
the High Court. 

Under section 15 of the Aden Act (II of 185-3) as the Court of the Resident 
is to be guided by the spirit and principle of the laws and regulations in force 
in the Presidency of Bombay and administered in the Courts of that Presidency 
not established by Royal Charter and m the High Court in the exercise of its 
jurisdiction as a Court of Appeal from those Courts, the provisions of the Suits 
Valuation Act (VII of 1887) are ‘the law for the time being for the valuation 
of claims ’ in the Courts of the Resident of Aden. 

Held, further, that the plaintiff’s claim being valued at Rs. 180 according to 
the law for the valuation of claims for the time" being m force and according to 
the rulings of the Bombay High Court, it did not fulfil the requirements of 
section 8 of the Aden Aet (II of 1864) so as to give the plaintiff a right to 
demand the statement of the case upon any question of fact or law arisiim 
in the suit. * " “ ° 


Rhimbai Jamalbhoy v. Mabiam Binte Abdul ... (1909) 34 Bom* 267 


ADJUSTMENT — Qivil P rocednre Code (Act HIV of 1882), sqg. 25S~~~*A dj ustment 
or ‘payment of decree — Adjustment not certified to the Court-— Decree-holder 
acting ’ upon the adjustment and receiving money— Application to execute the 
decree— Estoppel by conduct — Indian Evidence Act ( I q/ 1872 ), see , 115. 

See Civil Pbocedube Code (Act XIV of 1883), sec. 258 ... 575 

ADMINISTRATOR-GENERAL'S ACT (II OP 1874), sec. m-Sindu Wills Act ' 
(XXI of 1870), secs. 2 a,*d o— Indian Succession Acs (X of 1865), Sec* 187 — 

Wilt made in Bombay— Property worth less than Bs, 1,000 — Probate- 
Administrator- DmeraVs certificate ,] A will nude m Bombay is subject to tie 
provisions of the Hindu Wills Act (XXI of 1870) and a person claiming as a 
f legatee under the will is not entitled to sue without taking out probate as he 
would be bound by sec# 187 of the Indian Succession Act (X of 1865) which is 
incorporated in the Hindu Wills Act (XXI of 1870). 


4h 


The provision of the Administrator- General’s Act (II of 1874) is not affected 
by the incorporation in the Hindu Wills Act (XXI of 1870) of sec. 187 of the 
Indian Succession Act (X of 1865). 


■ NaBAYAH ShRIDHAB V, Pa^DUBANO B4FUJI 

A 134—3 
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ADMINISTRATION SUIT — Civil Procedure Code {Act V of * 1908), see. 33 Order 
XX 3 Rules 6 and 7 — Finding on a substantial question of right between parties — 
Appointment of receivers —Finding— Decree — Appeal. 

See Civil Procedure Code .. ... ... ... 182 


— - — « » — « — Practice — Civil Procedure Code (Act V of ^1908), 

Order J, Rule 8 — Suit filed by plaintiff representing body of creditors— 
Application to be made party. J Wheie a suit lias been filed on be- 
half of a body of persons and an individual member of that body applies to be made 
party, he must show that his interests will be seriously prejudiced if he is not 
allowed to come in. He must show that the conduct of the suit is not in proper 
hands, or that action prejudicial to his interest is being taken by those who 
purport to represent him. 

In an administration suit it is ex ? remely undesiiable that individual creditors 
should be added as parties unless they show some very strong reason. The 
willingness of the applicants to bear their own costs does not counterbalance the 
delay caused by the addition of a party and the consequent increase in the costs 
of other parties. 

Vassonji Tricumji &Co Esmailbhai Shivjx ... (1909) 34 Bom. 420 


ADOPTION— Hindu Paw — Mother's sister's . son also father’s brother’s soni] 

The adoption of a mothei’s sisters son is invalid, even though he may also 
happen to be father’s brothei *s son. 

The prohibition against; tbe adoption of a sister’s son, a daughter’s son and a 
mother’s sister’s son is general, and not conrined solely to persons who are 
neither Sapmdas nor Sagotias. 

Ramchandra v Gogol (1908) 32 Bom. 619, followed. 

WALBAI V. II E ERISA I ... **• ... (1909) 34 Bom. 491 

ADVERSE POSSESSION — Saranjam — Inam — Claim to hold as Miras? tenant — 

, j. limited interest .] Where m an ejectment suit by an Inamdar it was showii 
that the defendants, for more than twelve yen's before the suit, openly asserted 
their claim to hold as permanent Mirasi tenants, 

Meld t that the defendants had acquired a title to the limited interest claimed 
1 by them and could not be ejected. 

Trimbak Ramchandra v . Siiekh Gulam Zilani ... (1909) 34 Bom. 329 


GRIOULTU RIST—De&Man Agriculturists' Relief Act {XVlI o/ 1879), sec. 2, 

, <d* 2 — Amending Act (XX III of ISM) —Rat ndgin District— Mortgage of 1881 — 

| Suit for account, 

imulnhf 

Deekhan Agriculturists’ Relief Act »•* **« ... 161 




-By widow — Consent by the body of reversioners— Transfer for legal 
f -Transaction for consideration — Gift — Partial relinquishment by 
-Hindu Law.] The general principle which prohibits a ^ Hindu widow’s 
£ % of immoveable property otherwise than for legal necessity is relaxed in 
11# consent of the whole body of persons constituting the next 
obtained. The reason for the relaxation is referred to the 
✓ bf the persons who would be interested in disputing 
idehce'that the txansfer was in fact made for justifying 

lij'-', 1 •, V ‘ f A i, V ‘ ’ *’: « ;! ^ 
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Bajmngi Bing l v, ManoharniJca BaJchsh Singh (1907) SO All 1 and Vinayak 
v. Govind (1900) 25 Bom. 129, followed. 

. The operation of the principle is ordinarily limited to transfers for considera- 
tion and cannot be extended to \oluntary transfers byway of gift where there 
is no room for the theory of legal necessity. It should not be extended to cases 
where the widow has made only a partial relinquishment of the estate. 

Pilxj v. Babaji ... ... ... .. (1909) 34 Bom. 165 

AMENDMENT GE PLAINT — Application for have to amend plaint after argu- 
ments heard in appeal disallowed ] After arguments in appeal have been heard 
the Court will not allow an amendment of the plaint so as to convert a suit of 
one character into a suit of a substantially different character. 

Bayabai v . Haji Noor Mahomed... **« (1903) 34 Bom. 244 

■ ■ ■a— - — - - — — — Civil Procedure Code {Act XIV of 1882) — Amend- 
ment of plaint by referring to document not included in list of documents relied 
on ] At the hearing of a suit brought by the plaintiff for the recovery of a sum 
due at the foot of an account the defendant raised a plea of limitation. The 
plaintiff thereupon applied for leave to amend his plaint by setting out an 
acknowledgement in writing signed by the defendant within the period of 
limitation The lower Court refused the application. 

On appeal : — 

Held) that the amendment; should have been allowed. 

Gunn ait Bhawaji v. Makanji IChoosalchanb ... (1909) 34 Bom. 250 


* — — — — . Civil Procedure Code {Act XIV of 1882), sec . 31— 

Civil Procedure Code {Act V of 1908), Order J, Pule 9 — -Lands attached to 
vat an — Joint owners — Lease — Lease good till the death of the surviving joint 
owner — Gordon Settlement of 1 86 1 — Suit by representatives of one joint owner to 
recover possession — Representatives of the other joint oioner joined as co-defend- 
ants with the representatives of the lessee — Plaintiffs claim allotted to the extent 
of their share-— Limitation — Treatment of co-defendants as co-plaintiffs — Limita- 
tion Act ( XV of 1877), secs. 22, 28. 

See Limitation Act id ••• »*• *** 91 


ANVADHEYA — Stridhan — Succession— Sons and daughters * succeed equally— 
Among daughters unmarried have prcferenc c —Mayitleha — Hindu Late, 

See Hindu Law »«» ... m «*t m 

.mm «— — STBIDHAH — Hindu Law —Mtiaks ha ra—Maguhha— KamaiUs— 

Law governing Kamathis who live in Bombay— Preference between husband and 
son born of adulterous intercourse — Shudras— Forms of marriage— Presumption 
as to form* 

See Hindu Law «•» *•* «•* *«« 


APPEAL— Suit for declaration and inj unction— Rejection of plaint as not property 
stamped— Application to stale a case to High Court-Summary dismissal of 
appeal — Application for revision — Jurisdiction, 

See JraraDiCTtosr ... ... ‘ 26 

t 

i * * 
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APPEAI 'j— P rovincial Small Cause Courts Act (IX of 1887), secs, 16, 27, 82, 

Sch. II, els . (2) and &) — Suit for the recovery of certain sum representing a 
share in the produce of immoveable property— Cognizance by the Court of Small 
Causes — Decree final-— ‘Jurisdiction by consent of parties* 

$20 Provincial Small Cause Courts Act ... 17 ^ 

rrr Order of Judge refusing to decide whether arbitrators are going beyond 

scope of their authority— Judgment— Construction of submission to arbitration — 
Letters latent^ 1865, cl, 15.' 

See Letters Patent ... ... ■, 

” ••• »n JL 

—— —Civil Procedure CodefAct Fo/1908), sec. 33, Order XX, Rules 6 and 7— 
Administration suit — Finding on a substantial question of riqht between 

parties— Appointment of receivers— Finding— Decree. 

See Civil Procedure Code * ... ... 182 

APPLICATION, TIME OF, TO JOIN FURTHER CAUSE OF ACT 1 OH— Letters 
Patent, els. 12 and 14 — Cause of action arising partly within iurisdiction— 
Further cause of action arising wholly outside jurisdiction — Joinder . 

See Letters Patent, clauses 12 and 14 ... M , ^ 

ARBlTBATION-j-i^e^rencfl by parties to a suit — Application to' stay proceedings 

Arbitration Act {IX of 1899), mo. 19.] Section 19 of the Arbitration Act only 
applies where there has been a submission to arbitration before the commence- 
. ment of legal proceedings. 

Bamjidas Foddar v. Bowse (1907) 35 Cal. 199, followed. 

Peruri Suryanabayan & Co. v. Gullapudi Chinn a ... (1909) 34 Bom. 372 

T “ “UU Contract of sale made subject to rules of Bice Merchants Associa- 

tionr-Bule ousting jurisdiction of Court of law— Buie providing for fixing vaida 
Soodsfor purpose of ascertaining differences in case of non-fulfilment of 
contract— Suit by buyer for damages for non-delivery— Plea that no damages 
: recoverable haying regard to rate fixed- Allegation by plaintiff that ratefiLd 

was not binding in as much as the rules were not observed — Construction of rules 

Principal and agent— Agent’s power to hind his principal to arbitration— Indian 
Contract Act {IX of 1872), sec. 93 — SaW^-Tender — Suit cognizable by Small 
Causes Court brought m High Court— Non-joinder— Practice— Jurisdiction. 

See Jdeisdiction ... .... . 2_§ 

; , -"—Betters Patent, 1865, cl. 15 — Order of Judge refusing to decide 

-u; - whether arbitrators are going beyond scope of their authority— Judgment— 
ff, \ App&u— Construct lon of submisston to arbitration— Insurance against fire— ' 
m. 1 *#£*** of Company for further loss] An order of a Judge dismissing »■ neti- 

X/v] •' ! ShZuZSS **b, L nbm ~A° al “ n ? n th ? that the arbitrftoi/are 
!f P< 8 p f reference is a. judgment within the meaning of 

l Patent _ and as sueh is appealable.' Such an order com- 

fo submit to the jurisdiction of arbitrators, though he comnlains 
jurisdiction exists, it, decides a question of right, namely, wither 
M fif the t® rms , °f reference to arbitration deprived of his right at 

I decided in the ordinary Ly in tcourt f Lw! ■ 

and *. 11 ot P asse< * as an exercise of discretion. • " • 

. » .^mission to arbitration is being con- ' 
fe $ party 1 l5 & ^ by a submission to arbitration 

J . wshBanj law to have the dispute to 

. \ • . . 
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which the submission relates decided by a Court of law. It must therefore 
appear clearly from the terms of the submission that with reference to any point 
the party has so deprived himself. 

The loss or damage by fire which is insured against in a policy of insnrance 
cannot include loss caused by deterioration of the property insured consequent 
on neglect (if any) of the Insurance Companies to take care of it if they have 
taken possession. A loss so caused is not an inevitable or direct consequence of 
the mischief by fire. It is only yvhere mischief arises from fire (in fire insur- 
ance cases) and from perils of the sea (in marine insurance cases) and the 
natural and almost inevitable consequence of that mischief is to create further 
mischievous results that underwriters become responsible for the further mischief 
so incurred. 

Montoya v. London Assurance Company (1851) 6 Ex. 451 at p. 458? referred to. 

The fact that a petition by nineteen different Companies was not signed by 
all the nineteen Companies, and that the appeal from the order of the Judge 
dismissing the petition was by but one of the nineteen Companies, and the other 
Companies were not parties to it; would have required serious consideration if the 
Court had to revoke the submission to arbitration, but when the order which the 
Court passes is only an intimation to the arbitrators of its opinion on the question 
of their jurisdiction it is immaterial whether all or some of the Companies are 
formally parties to the proceedings in appeal. 

As to the objection that even so far as the petition is by one Company, it is - - 
signed by one of its officers without any authorisation as required by law, the 
defect is a mere irregularity which can be cuired^ if necessary, by the Company 
putting in a power of attorney showing the authority given to a signatory. 

Per Batchelor, J. : — The loss insured against is limited to the loss by fire 
(which includes the loss by water in extinguishing the fire) and cannot con- 
veniently embrace all possible damages, however remote, which could by 
ingenuity be traced up to some connection with the fire as the ultimate causa 
sine qua, non* It is impossible to hold that damages arising from the alleged 
negligence of Insurance Companies while in possession are properly claimable 
in pursuance of the contract of insurance, for whereas this contract refers only 
to loss by fire, those damages would arise from an origin totally different and 
wholly distinct and separable from the fire, namely, a neglect of some duty 
imposed on the companies after the loss by fire or water had become an accom- 
plished fact. 

Atlas ' Assurance Company, Limited, v. Ahmedbhoy Habibbhoy 

(1908) 34 Bom. 1 

ASBESSMENT*^-J^ire??2^^ow of assessment in lieu of services rendered or to be 
rendered — Document granting exemption not stamped or registered* 

See Tbansteb op Pbopebty Act ... ... *•287 

•— — ON LAND— Land appropriated for agricultural purposes — Special 

user of land by stacking thereon timber in Jair season — Bombay Land Bevtnue 
Code {Bom, Act V of 1879), sec, 48 — Construction of Statute, 

See Bombay Land Revenue Code ... *** ,..239 

ATTACHMENT— Civil Procedure Code (Act V of 1308)-- Decree of Small Cause 
Court — Money lying in deposit in the Court of the First Class Subordinate 
Judge — Attachment and recovery of money in execution of the Small Cause Court 
decree— Suit in the Court of the First Class Subordinate Judge for a declaration 
that the attachment was invalid and for refund of money— Decree accordingly — < 

Proceedings in the Small Cause Court and order for refund by that Court- 
Order not sustainable, 1 

See CiviXt Fbocebube Code . 135 
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AUCTION-PURCHASER — Civil Procedure Code (Act XZTo/1882), secs, 244,252, 

647 — ’Decree — Execution — Legal representatives of the judgment-debtor brought 
on 9 ecord— Dispute as to property — Legal representatives should put forward 
their claim under sec, 244 — They cannot raise the defence in a separate suit for 
possession by auction-purchaser — Auction-purchaser not a stranger * 

See Civil Pboceduee Cobb (Act XIV or 1882), secs. 244, 252, 647 ... 546 

AWARD — Family property —Division under an award — House of residence — 
Prohibition of sale by a co-sharer of his portion to an outsider — Pre-emption — 
Construction — Court-sale — Prohibition not effective* 

See Pee-emption ... * *** ... ... ... 567 

AYYA — Regulation II of 1827, sec 21 — Caste- question — Civil Court jurisdiction — 

Suit to be declared Ayya of JELiremath and to restrain defendant from so styling 
himself* 

See Regulation II or 1827 ... ... ... ... 455 

BILL Of LADING, PLEDGEE OP— Stoppage In transitu — Ultimate destination 
of goods — Duration of transit — Measure of damages — Sale of Goods Act (56 and 
57 Vic., e, 71), secs . 45 and 47. 

See Bale of Goods Act (56 and 57 Vic., c 71), secs. 45 and 47 ... 640 

BOMBAY ABKARI ACT (BOM* ACT Y OF 1878), secs. 43 (5), 47 —Cocaine— 

* Illegal possession— Removal — Transportation of cocaine. 

See Abkabi Act (Bdmbai) ... ... ... ...342 

■ — « ACT XI OF 1852 — Shetsanadi lands— Buies framed under Act XI of 

j; 1852 (Bombay) — Government continuing the shetsanadi lands to the family of the 

{ % shetsanadi who is discharged by Government without any fault on Impart — 

s Continuance on condition of paying full survey assessment on the lands — Subse- 

quent resumption of the lands by Government ] On the death m 1865 of the then 
shetsamdh one B, Government appointed one Y as the new shetsanadi; but 
i|rtder the rules framed under Bombay Act XI of 1852, Government continued 
the shetsanadi lands to the family of B on condition of their paying full survey 

| ^tanent on the lands. The lerauneration of Y was made payable out of the 
* ’ d h3tra.issessment recoveied in 1905. Government resumed the lands and handed 
, them over to Y for his services. 

\ * l j Meld, that both the order passed in 1865 and the action taken under the rule 

framed under Bombay Act XI of 1852 had in law the effect of converting the 
land from a shetsanadi vatan into a rayatwari holding and investing the holder 
' of the land with the rights of an ordinary occupant, entitled to it, so long as he 
4 paid the survey assessment. 

^4 ; v Held, also, that the proceedings of 1905 were on the supposition that what 
was done in 1865 on R’s death had the effect of continuing the lands in dispute 
; ' - * : as pne reserved for shetsanadi service ; but that was not its effect, and the 

K proceedings in question were ultra vires . 

v * Maelingappa «•* ... ... (1910) 34 Rome 560 

g||Ay . ^i CIViL COURTS. ACT (XIV OF 1869), sec. U— Restitution of conjugal 
of claim — Jurisdiction of Second Class Subordinate Judge 
the suit-— Suits Valuation Act ( VII of 1887), sec, 11. 

BI * HTS ♦** ** 236 

ifr " Judge — Application to the^ Court of the 

1 tmmfer^T^a^sffr of the application to the Assistant Judge 
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Juri sdiction— Civil Procedure Code (Act V of 1908), sec* 24.] The plaintiff filed 
a suit in the Com f of the First Class Subordinate Judge claiming Rs. 18,797. 
The suit was heard by that Judge for some days and then the defendant filed an 
application in the Court of the Distiicfc Judge for transfer of the suit to another 
Court. The Distant Judge transfen ed the application to the Assistant Judge 
for disposal* The Assistant Judge heard the application and ordered that the 
suit be transferred to the District Court for tnal. 


The plaintiff having objected that the order of the Assistant Judge was 
without jurisdiction, 

Held, setting aside the order, that under the provisions of the Bombay Civil 
Courts Act (XIV of 18G9), Part V, the limit of the Assistant Judge’s jurisdic- 
tion for the purpose of healing suits is Rs. 10,000 and tint m case of suits and 
applications when the value of the subject-matter does not exceed Rs. 5,000, 
an appeal in appealable cases lies to the District Judge. The Assistant Judge 
is, therefore, not a J udge of eo-oidinate jurisdiction to the District Judge. He 
is, therefore, not a Judge of the District Court and the order complained of was 
not made by the District Couit which alone had jurisdiction. 

Section 24 of the Civil Procedure Code (Act V of 1908) empoweis the 
District Court to withdraw any suit and . try and dispose of it The suit 
withdrawn being fora sum exceeding the jurisdiction of the Assistant Judge, 
he could not try and dispose of it. He was, therefoie, not a Judge of the $ 
District Couit as contemplated by the section which must be a Court of unlimited 1 f * * 
pecuniary jurisdiction. * * 

Haji Umae Abdul Eahdian v. Gustadti Munchebji ... (1910) 31 Born. 411 

BOMBAY LAND REVENUE CODE (BOM. ACT V OF 1879), sec, 48— 
Government — Assessment on land— Land appropriated for agn cultural purposes 
— Special user of land by staclmg t Jure on timber in fair season— Construction of 
Statute.’] The plaintiff, who was the occupant of land used for agricultural 
purposes, pud to Government the assessment ehaipeible on “land appiopriated ” 
for those purposes undei clause (a) of section 48 of the Bombay Land Revenue 
Code, 1879. During the seasons when the land w is not used for agricultural 
pin poses, the plaintiff had let it out foi stacking timber and derived profit from 
this special usei of the land. Government levied an additional assessment on 
the land on account of that special user, purporting to dj so under section 48, 
clause (5) of the Code 

Held , that the lands could nob be charged with any idditional assessment in 
respect of the special user under section IS, clause (b), of the Coda ; for the 
expression “appiopnat c d for any purpose ” in the clause means set apart for 
that purpose to the exclusion of all other uses 

The Bombay Land Revenue Code (Bombay Act V of 1879) is a taxing enhet* * 
ment and must be construed strictly m favour of the subject. 

Secbetaey oe State v Laldas ... *•« ... (1909) 84 Bom. 239 

„ MUNICIPAL ACT (BQM. ACT III OF 1888 AS AMENDED BY 

BOM. ACT Y OF ^ 1905), secs. 33 and 84 —Specific Belief Act (I of 1877), 
me. 45 — General p i % uciple underlying interference by High Court— Municipal 
election petition— Jurisdiction and discretion of Chief Judge of Small Causes 
Court.] A Municipal election petition having been lodged with the Chief Judge 
of the Small Causes Court, the latter unseated two of the successful candidates 
and found cause of objection against the candidate in whose favour were recorded 
“the next highest number of valid votes after those returned as elected” lie 
declined to inquire further into the claims of any other candidate or to declare 
any other candidates elected, as, on his interpretation of section 33 (2) of the 
Bombay Municipal Act (Bom. Act III of 1888 as amended by Bom, Act Y of 
1905), he was not enabled to do so. * * 
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The two highest of the other unsuccessful candidates thereupon obtained 
rules against the Chief Judge under section 43 of the Specific Relief Act (I of 
1877), to show cause why he should not proceed to declare them elected under 
section 33 (2) above mentioned. 

Held, that the case fell within the general principle referred to in BJs parte 
Milner (1851) 15 Jur. 1037 that where an inferior tribunal improperly refused 
to enter upon a complaint, a mandamus would issue. 

Section 33 having been held to empower the Chief Judge to set aside the 
election of any number of candidates returned as elected, there was nothing 
repugnant in construing the section as empowering the Chief Judge to fill up 
any^ number of vacancies so created from the list of unsuccessful candidates 
subject to the provisions of the section. 

It was clearly incumbent on the Chief Judge to deal with the question of 
filling up both the vacancies. He should accordingly proceed to place the 
unsuccessful candidates in order of valid votes. The two with the highest 
number of valid votes against whom no causo of objection was found should be 
declared to be deemed to be elected. If *only one qualified, or none qualified, 
proceedings for filling the vacancy or vacancies would have to be taken under 
section 34. 

An application under section 83 (1) should name the persons whose election 
is objected to. 

Ik aura matter or the Specific Relief Act (I of 1877), and in the 
matters or Satueally Mamooji and Jaiter Jusue ... (191 J) 31 Rom. 659 

BOMBAY MUNICIPAL ACT (BOM. ACT III OP 1888), sec. 251A, cl (*)— 
Bidding — h Directly over or directly under" — Construction .] The words 

directly over or directly under” in section 251 A, clause (a), of the City 
of Bombay Municipal Act (Bom. Act III of 1888) should be understood in the 
restricted sense of immediately over or immediately under, so that m effect under 
this section a water-closet may be built so as to be vertically over or under any part 
of a building provided that a ‘bath-ioom intervenes . 

Where it is nob suggested that a woul bears any technical sense in the context 
< in which it occurs, the construction must proceed upon the general rale that statutes 
t auel presumed to use voids m their popular sense. 

* | Otirrimbhoy Ebrahim, Sir, v, The Municipal Commissioner for the 

* Ciit of Bombay ... ... ... fv (1909) 34 Bom. 496 

'* “* ~~ y ~ ’ t sec. 305—- -Municipal 

Commissioner— Ivotiee, disobedience of— Private streets — Levelling and 

draining of —Liability of owners of several premises— Owners of building 
yi I ^ sites — Buildings constructed by lessees on the sites — Premises , what are — Oon * 

Iff } $on of statutes] The owner of a laige plot of land sub-divided it into a 
' . | number of building sites, which he ai ranged on either side of a private street 
if! .projected to run through the plot. Those building sites were let to 

it i| I (of whom the applicant was one) for a period of thirty years ; at the end of 

AV \ Pfafe period the lessee was to remove the building put up by him unless the lessor 
Under the terms of the lease the lessee was to contribute rateably to 
the expenses of making, repairing etc , all ways, roads, etc. The applicant was one 
HflBHgtffeM He built a house upon one of those sites, and let it to tenants from, 

" I 3 r ?^ ve ^ ren ^’ Municipal Commissioner of Bombay issued !* 




tpdqmi 


notice, f # i 
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He contended that ho was not the owner of the premises within the meaning of 
section 305 of the Act, Tho Magistrate overruled the contention and Convicted 
him, 

Held, that the mere owner of the land who had let it out under a building 
scheme for building purposes was not the owner o£ the property, because the pro- 
perty contemplated by section 305 necessarily embraced buildings, whether erected 
or to he erected ; and the legislature regarded him as the owner of the premises who 
had the right to receive rent in respect of that property. 

The word “ premises ” occurring in section 305 of the City of Bombay Municipal 
Act {Bombay Act III of 1888) must be presumed to have been used by the 
legislature in its legal sense, as refeiring to the particular kind of property which 
forms the subject-matter of the group of immediately preceding sections of the Act. 

That group (sections 302 — 307) has reference to streets made for the use of buib 
dings or building sites. The dominant idea running through the sections 302 — 

304 is that of buildings either erected or projected. That is the kind of property 
dealt with in what has gone before section 305, and therefore that is its 
“ jproemissa'” 

It is a primary rule of interpretation that a word having a popular meaning 
ought to be construed in that sense. One exception to that rule is that?, unless 
there is something to the contrary in the context, words of known legal import , Uj 
are to bo considered as having been Used m their technical sense,, where the i ff™ 

attached that sense to them. n ^ ’ 

Emperor v. Bamchandra Bhaskar Maktri »•« (1910) 31 Bom, 593 


BOMBAY MUNICIPAL ACT (BOM. ACT III OP 1888), sed. 377 — Municipal 
Commissioner — Neglected premises — Notice to remove nuisance-— Magistrate’s 
discretion ,.] The accused was served with a notice of requisition under section 
377 of the Oity of Bombay Municipal Act, 1888, requiring him to remove filth, 
lubbish, heaps of cutchera and stable lefuse from a laige piece of vacant land 
belonging to him. He failed to comply with the requisition, and a prosecution 
was instituted against him. The Magistrate viewed the^ premises ; and having so 
viewed them, but without hearing any evidence acquitted the accused, as the 
premises did not appear to him to be in a filthy condition 


Held , that the premises having appeared to the Commissioner in a filthy 
condition, the notice was validly issued under section 377 of the City of 
Bombay Municipal Act, 1888 ; and that there having been a nom compliance with 
the notice, the offence was complete. 


Held, further, that the Magistrate was wiong in acquitting the accuse* 
the sole ground that the premises did not appear to him to be in such a r 
tion as to justify the hsue of a notice under section 377. < , f 




Section 377 of the City of Bombay Municipal Act, 1888, enacts ^ that the only 
condition precedent to the valid issue of a requisition is that it shall appear, 
not to the Magistrate, bub to the Commissioner, that tjie premises are in the * ^ 

condition specified in the section. 

Emperor v* Baja Bahadur Shivlal Motilae ... (1910) 34 Bom* 348 


— — - — * — —sec. 390 —Factory — 

Municipal Commissioner, permission of —Unauthorised factory. 2 The accused 
obtained the Municipal Commissioners permission (section 390 (1) of the City 
of Bombay Municipal Act, 1888), to establish a hand-loom factory worked by an 
ollehginbA but by means of this oil engine he also established a flour mill 
without any permission. The accused was, therefore, charged with the 
i »cfo section 390 (1) of the Act, 
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Heldt that the accused was guilty of a technical offence under section 390 (1) 
of the City of Bombay Municipal Act, 18BB : for although the accused had leave 
to establish the hand-loom factory, he had no leave to^ establish the flour mill 
factory, which was not the less another and a separate factory because it 
happened to be worked by the same power which it was proposed to employ in 
the permitted factory. ■«* 

Emperor v. Mulji Damodardas ... ... (1909) 81 Bom. 844 

BOMBAY MUNICIPAL ACT (BOM. ACT III 0¥ 1888), sec. 394 —Indian Rail- 
ways Act (IX. of 1890), sec. 7 — Use by Railway Company of its premises for 
storing timber — License from the Municipal Commissioner for the use not neces- 
sary .] The Agent of the G. I. P. Railway Company having been charged in the 
Presidency Magistrate’s Court at^ the instance of the Bombay Munieipility 
under section 394 (1) (d?) of the City of Bombay Municipal Act (Bom. Act III of 
1888) with having used the Company’s premises for storing timber without a 
license granted by the Municipal Commissioner, the Presidency Magistrate 
recorded evidence and referred the following question under section 432 of the 
Criminal Procedure Code (Act Y of 1898) . 

‘ ■ Do the statutory powers given to. the Railway Company (section 7 of the 
Indian Railways Act IX of 1890) preclude the necessity of obtaining a license 
from the Municipal Commissioner, to use permises ia such a manner as is 
necessary for the convenient making, altering, repairing and using the Railway ?” 

Heidi that no such license was necessary. Section 7 (1) of the Indian 
Railways Act (IX of 1890) authorises the Railway Administration to do all 
acts necessary for the convenient making, maintaining, altering, repairing and 
1 using the Railway notwithstanding anything in any other enactment for the 

time being in force. 

The storing of timber was necessary for the convenient making, &e., of the 
Railway line. 

Under section 7, sub section 2 or the Indian Railways Act (IX of 1890) the 
Governor General in Council and not tho Municipal Commissioner ■ has the 
control of the Railway Administration in the exercise of its powers under sub- 
■ ... section ; i» 

; : : Municipal Commissioner oe Bombay v. G, L P* Railway Company ... 

U (1908) 34 Bom- 252 

— -REGULATION (Y OF 1827)? sec. XY, cl. 3 — Usufructuary mortgage 
j of 1869— Agreement to pay the debt after fitted period — Suit by mortgagee after 

the expiration of the period for the recovery of the debt by sale of mortgaged 
property .] A usufructuary mortgage executed in the year 1869 contained the 
following agreement : — 

{ ■{■ “ The amount of Rs. 1,750 is borrowed on the said promises. We three of us 

; shall, after paying off the said amount of debt after fifteen years from this day? 
<.VrL ,r redeem our premises. Perhaps any one of us three might within the period pay 
off at one time the amount of rupees according to his share, you should allow 
f;,. redemption of the premises proportionately after receiving the amount and you 
, should pass a receipt for the monies received.” 

^ylmthe year 1906 the mortgagee having brought a suit for the recovery of the 
debt by sale of mortgaged property, the . first Court allowed the claim, 

H ‘pi. appellate Court reversed, the decree and dismissed the suit on the ground 

tho case of a usufructuary mortgage the. mortgagor agrees; to 
1 1‘ % mayment of the principal after a stated period, the mortgagee has no - 


usufructuary mortgage* 


^ - HeUi ^ on sepond appeal by^the plaintiffs, that^tlie mortgage^ ix^ suit^wBS 



' 'GENERA h WmX. ' ■ six 

Page 

nothing in tlm terms of the agreement between the parties which either expressly 
or by implication indicated that the property should not by means of a suit be 
applied in liquidation of the debt, the suit would lie. 

The decree of the appellate Court reversed and that of the first Court restored- 

Maliadaji v. Joti (1892) 17 Bom. 425 and Mamchandra.v . Tripurabai (1898) 

P* J., p. 48, followed, 

Shaih Idrus v. Abdul Mahiman (1891) 16 Bom. 303, SadasMv v. FWa nlcatrao 
(1895) 20 Bom. 296 and Krishna v. Pari (1908) 10 Bom. L, R. 615, explained. 

* Pabashabam v. Putiajirao ... ... ... (1909) 34 Bom. 128 

BUILDINGS CONSTRUCTED BY LESSEES-~C% of Bombay Municipal Act 
(Bombay Act 111 of 1888), sec. 305 — Municipal Commissioner— Notice^ die - 
otediance of Private streets — Levelling and draining of— Liability of owners 
of several premises — Owners of building sites — Buildings constructed by lessees 
on the sites— Premises, what are— Construction of Statutes. 

See Bombay Municipal Act (Bom. Act III op 1888), sec. 305 ... 593 

CANTONMENTS ACT (XIII OF 1889), sec. 80 -Civil Procedure Cede {Act V of 
1908), secs. 2 (17), 80 — Public officer — Suit against public officer — Notice of claim 
necessary — Cantonment Committee is public officer — Cantonments Act (AC III of 
1889), sec. 80 applies to actions ex delicto and not to actions ex contractu.] A 
Cantonment Committee constituted under the Indian Cantonments Act (XIII 
of 1889) is a a public officer within the meaning of section 2, clause (17) of the 
Code of Civil Procedure (Act Y of 1908). Before the Committee can be sued, 
the notice prescribed by section 80 of the Code must be given, 

The notice contemplated by section 80 has to be given for actions sounding 
substantially in tort ; and it makes no difference that those actions are, by 
operation of law, treated, for certain purposes, as actions ex contractu* 

Majmal v. Panmant (1895) 20 Bom. 697, considered. 

Cecil Grey v , The Cantonment Committee of Poona ... (1910) 84 Bom. 585 

CANTONMENT COMMITTEE IS PUBLIC OFFICER —CM Procedure Code 
• (Act P of 1908), secs. 2 (17), 80 — Public officer — Suit against public officer — 

Notice of claim necessary — Cantonments Act {XIII of 1889), sec. 80 applies to 
action ex delicto and not to actions ex contractu. 

See Cantonments Act (XIII of 1889), sec. 80 ... ...588 

CAPACITY OF PARTIES TO SUE — Res judicata — Matter substantially in issue — 

Civil' Procedure Code (Act NIP of 1882), sec. 13.] If a plaintiff is suing in a 
capacity in # which he is a stranger to the capacity in which he sued in a former 
suit, his claim has no proper connection with that former suit, and the Civil Pro- 
cedure Code (Act XI v of 1882), section 13 does not apply* 

See Res judicata ... ... 416 

CASES:- 

Abdul Majid, v. Muhammad Paimltah (1890) 13 All. 89, followed. 

See Limitation Act ... ; ... ... ... 68 

A bhirani Pass v. Copal Lass (1889) 17 Cal. 48, followed 

See Indian Succession Act ... ... ,,. 459 

Andrews v, 2 Ramsay Sf (2o* [1903] 2 IC B, 635, referred to. 

: See Principal and AoenT ... ... ... ... 292 

Ashahai v. KajiPyeb Eaji Bahimtmlla (1882) 9 Bom, 115, followed. 

? •. v , ;See Hindu Law ■ H , ... ... • , 4 « 
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Bajrangi Singh v. llanolcamika BalJi Singh (1907) 30 All 1, followed. 

See Hindu Law ... ... ... ... ... 165 

Bank of Bombay v. Suleman (19Q8) 33 Bom. 466, referred to. 

See Caste-questions, Jurisdiction or Civil Courts in ... ... 467 

Banoo Begum v. Mir Abed AU (1907) 32 Bom. 172, distinguished. 

See Mahometan Law ... ... ... 601 

Basangowda v. QhurcMgingoivda (1910) 34 Bom. 408, followed. 

See Civil Procedure Code (Act XIV o* 1882), sec. 375 ... 502 

Baxter v. Frame (No. 2) [1895] 1 Q. B. 591, followed. 

See Third Poity ... ... ... ... ... 423 

Doe deni. Marlow v. Wiggins (1843) 4 Q. B. 367, xefened to. 

See Saranjam ... ... .. M1 329 

D$viti v. Kearney (1883) 13 L. R Ir. 45, followed. 

See Will ... ... ... ... 209 

DmaAanath v. Madliavrao (1886) 10 Bom. 207, not followed. 

See Civil Procedure Code (Act V or 1908), Order XXXIII, Rules 
1>2 and 5 ... ... ... ... ...638 

Golding Davis 8f 0>., Ex parte (1880) 13 Ch. D, 628, followed 

See Sale or Goods Act (56 and 57 Vic., c. 71), secs. 45 and 47 ... 640 

Govindram v. Tatia (1895) 20 Bom. 3S3, followed. 

See Limitation Act (XV or 1877), sec. 8, Sen. II, Art, ]79,E\fl, I... 672 

Hirctchand Uarjivcindas v. Kasturchand Kasidas (1893) 18 Bom. 224, 
explained. 

See Civil Procedure Code ... ... ... ...142 

JBonamma v. Tbnannabhat (1877) 1 Bom. 5^9, discussed. 

See Hindu Law ... ... ... ... 278 


I 


Jan Mahomed Man dal v. Mashar Bibi (1907) 34 Cal 353, followed 

See Restitution or Conjugal Rights ... ... ... 236 

Juggeewundas Kela Shah v. Banidas Brij boolean Das (1811) 2 Moo. I. A. 

487, followed. 

See Will ... ... ... ...209 

Kewneij v. Attrill (1886) 3* Ch D. 345, followed. 

See Charging Order ... ... ... ... ...484 

Khoddbhai v. Chaganlal (1907) 9 Bom. L. R. 1122, followed, 
ff-.:- ,, See Talukdars’ (Gujarath) Act «** * *. 55 

!§: ||| | [Krishna v. Mari (1908) 10 Bom. L. R. 615, explained. * 
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Ledgard v. Bull (1886) L, R. 13 I. A. 131, referred to. 

See Provincial Small Cause Courts Act ... „* 171 

Mahadaji v. Joti (1892) 17 Bom, 425, followed and explained. 

See Mortgage ... ... ... ... 128 

Sec Transfer or Property Act ... ... ... . M 462 

Mahadev Mclrayan Lolhande v. Vinayak Gangadhar JPumncUiare (1909) 38 
Bom. 501, referred to. 

See Dekehan Agriculturists’ Beliep Act ... ... 0f , 65 

Meenakshi Naidoo v. Subramaniya Sadri (1887) L. E 11 LA. 360, 

referred to. 

See Provincial Small Cause Courts Act ... ... 173 

Merwanji Hormusj i v, Mustomji Burjorji (1882)6 Bom. 62b, distinguished. 

See Partnership Accounts, Suit for . . ... ... 515 

Milner , Fx parte (1851) 15 Jur. 1087, followed. 

Sea Bombay Municipal Act (Bom* Act III or 1888 as amen leu by 
Bom. Act Y 01 1895), secs. 38 and 31 ... ... ... 659 

Montoya v. London Assurance Company (1851) 6 Ev. 151 at p. 458, retei red to. 

See Letters Patent ... ♦*• *** ... ... X 

Muhammad Allahabad Khan\. Muhammad Ismail Khan (1880)10 All 289, 
concurred in. 

See Mahomidan Law •»# •• ... Ill 

Nagendrabala JDebya v. Tarapada Acharjec (1908) 35 Cal. 1065, concurred in. 

See Limitation Act ... ... ... ... 91 


Nemchand v. Samichand (1880) 5 Bom. at p. 84 F. X., refened to. 

See Caste-questions, Jurisdiction or Civil Courts in ... .» 467 

Queen-Empress v. Chctgan Dayaram (1890) 14 Bom. 331, followed. 

See High Court ... ... ... ... ... 378 

Queen-Bmp » ess v. Mahomed Susan (1886) L'nrep. Cxi. Cas. 211, £ollow$& * * ' 

See High Court ... ... . . ... *. 378 

Queen-Empress v. Shankar (1888) 13 Bom. 384, followed. 

See Criminal Procedure Code ... ... ... 68 

Queen-Empress v. Shelh Badntdin (1883) 8 Bom. 197, followed. * 

See High Court ... ... ... *#* *#* 378 

Majmal v. Kanmant (1895) 20 Bom. 697, considered. 

See Cantonments Act (XIII of 1889), sec. 80 - ... .»• 583 

Eamohandra v Gopal (1908) 82 Bom. 619, followed. 

$££ Adoption «*« ... ... 401 

Mamchandra^ v. Tripurabal (1898) P. L, p. 43. * ■ ] , '• * v 
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Ramjidas Poddar v. Howse (1907) 85 OaL 199, followed. 

See Arbitration 

Mani Mma Kuwar v. Bani Hulas Kuwar (1874) L. E. 1 I. A. 157, followed. 

Transfer of Property Act 
Bidd v. Thorne [1902] 2 Ch. 844, followed. 

See Charging Order 

Sadagojpachariar v. A. Rama Rdo (1902) 26 Mad, 376, followed. 

See Declarationvof Eight, Suit fob ... ... #$ 

S adashiv v. VyanJcatrao (1895) 20 Bom. 296, explained. 

See Mortgage 

Salomons V. Pender (1865) 3 H. & C. 689, referred to. 

See Principal and 'Agent 

SAaih Idrus v. Abdul Rahman (1891) 16 Bom. 308, explained. 

See Mortgage 

Sitabai v Wasantrao (1901) 3 Bom. L, E. 201, followed. 

See Hindu Law 

Sorabji Rdalji v. Ishwardas Jagjivmdos (1.892) P. J., p. 5, followed. 

See Registration Act ... 

Tehctit Ram Chander Singh y. Srimati Madho Kumari (1885) L. E- 12 L A. 

197, referred to. 

See Saras jam •»* ... .» 329 

Valu v. Ganga (1882) 1 Bom, 84, discussed. 

. See Hindu Law ... ... ... ... ...278 

1 t j . iVasadev Daji v, Babaji Ranu (1871) 8 Bom. H, C. E. (A. 0. J.) 175, 

referred to. 
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Vinayah v. Govind (1900) 25 Bom. 129, followed. 

See Hindu Law 

Vishnu Shambhog v. Manjamma (1884) 9 Bom. 108, discussed. 
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Tdstih — Arrears of cash allowance , suit to recover— Ztmi - 
IT, Arts. 131, 62.] The plaintiff, tHe manager of : 
©ev at Hulek&l, sued to recover from the ; 
a temple ofShri Madhukeshwar ' at BanaW4si,k i 
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sum o£ Es. 98 as arrears of a cash allowance (tastlk) which the former was 
entitled to receive from the property of the latter. The defendants admitted the 
title of the plaintiff to the allowance hut pleaded limitation as to the arrears for 
two out of the six years. The lower Courts applied Article 131 of the Limitation 
Act, 187 7, and allowed the whole of the claim. On appeal. 

Held, that the claim was properly allowed. 

A cash allowance of the nature as in the present case is, according to Hindu 
law, mbcmdha or immoveable property ; where it is annually payable, the 
. right to payment gives to the peison entitled a periodically recurring right as 
against the person liable to pay. The right to any amount which has become 
payable stands <xs to such person on the same footing as the aggregate of rights 
to amounts which are to become payable and which have become actually duo. 

But where there are more than one person entitled to the payment as co-sharer 
and the payment is made to one of them by the person liable to pay, the co- 
sharer receiving the amount holds it, minus his share, on behalf of the rest as 
money had and received for their use, though as to him with reference to the 
aggregate of rights, it is nihandha immoveable property, in the nature of a 
periodically recurring right. 

The important question is who is the person sued and what is it that is sued 
for F If what is sued for is the establishment of a title to the right itself, 
then Article 131 applies, whether the defendant is the person originally liable to , , 
payor is a co-sharer who has received payment from that person. If, on the 
other hand, what is sued for is the arnou nt of arrears, which has become 
actually payable to the plaintiff, then there is a distinction between the person 
originally liable to pay and a co-sharer of the plaintiff, who has actually received 
payment from that person. Article 131 applies in that case to the person origin- 
ally liable to pay and Article 62 applies to the co-sharer who has received the 
payment. 

Sakjiaeam Hari v, LiXMiPRiYA Tirtha Swami ... (1909) 31 Bom. 349 

CASTE-QUESTION — Regulation II of 1827, sec, 21— Civil Court Jurisdiction — 

Suit to he declared Ayya of Hiremath and to restrain defendant from so 
styling himself.] The plaintiff sued to obtain a declaration that ho was entitled 
to the fees and privileges appertaining to the Hiremath at Kamalapur by 
reason of his title to be called the Ayya of that Hiremath, and to obtain a perpe- 
tual injunction to restrain the defendant from using the name of “ Ayva of 
Hiremath.** The plaintiffs complaint was that the defendant had assumed a 
name to which the plaintiff had the exclusive right, and that that assumption 
would enable, as it had enabled, the defendant to attract to himself a large num- 
ber of the plaintiff’s followers, and thereby appropriate to himself fees, which 
would otherwise have been paid to the plaintiff. 

Held, that it was a claim to a caste office and to be entitled to perform the 
honorary duties of that office or to enjoy certain privileges and honors at the 
hands of the members of the caste in virtue of that office. It was a caste question 
not cognizable by a Civil Court. 

Held, also, that the fact that there had been no allegation of any specific ; 

damage by reason of the assumption by the defendant of tbe name o£ > Ayya of 
Hiremath, and also the admission that after all the result of the assumption of that 
name would he merely to enable some of the followers of the plaintiff to go over 
to the defendant showed that what the parties had been fighting for was merely a 
question of dignity under the cover of a religious office. If the Court were to 
interfere in such eases, it would be merely assisting one party at the expense of the 
other and compelling the caste or the sect to follow one spiritual leader in pre- in- 
ference to another. .y 

• i Gapigeta v. Ba§aya ... ... •»* ... (191Q) 455; 
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CASTE-QUESTIONS, JURISDICTION OF CIVIL COURTS IN— Caste— 
Trustee of caste funds— Extent of right to inspect documents— Demand and 
refusal — Application of Indian Trusts Act (II of 1882), secs. 5 and 6, to creation 
of trusts of caste funds— Civil Procedure Code (Act V of 1908), sec . 151.] As a 
result of dissensions in a Hindu caste a suit was filed by the plaintiff, a trustee of 
certain caste funds and member of the Managing Committee, against the 
defendant, a co-trustee and the President of that Committee. The plaintiff 
prayed for a declaration that he had the right io inspect all books and documents 
of the Mahajan Managing Committee, Sub-Committee and Trustees, and for an 
injunction restraining the defendant from interfering with him in the exercise 
of such right. The only two documents about which there was any real con- 
troversy were the minutes of the Sub •Committee and the correspondence file of 
the Makajan. 

Held, that as trustee of the Derasar and Sadharan funds, the plaintiff had 
no right, either in law or by virtue of any caste rules, to the roving inspection 
claimed. 

Bank of Bombay v. Suleman (1908) 82 Bom. 466 at p. 474, referred to. 

I 

* * Held, further, that the Mahajan fund of this caste being a purely secular 

fund the Indian Trust Act applied, and the plaintiff could not claim to have been 
made a trustee of that fund meiely by viitue of a caste resolution and his own 
letter of acceptance. 

Held, further, on the evidence, that there had been no express demand addressed 
by the plaintiff to the proper quarter, and no [refusal by the defendant such as 
would be necessary to enable a suit of this character to succeed. 

Held, further, that where rights to property are not involved all matters of 
internal management must be left to the decision of the caste. 

The question in dispute was in reality a question between the caste and a section, 
apparently a small section, of the caste led by the plaintiff, ^and as such it was out- 
side the Court’s jurisdiction in accordance with the decision in Nemohand v. 
Savaichand (1880) 5 Bom at p. 84 E. N. Lalji Skamji v. Walji Ward liman 
(1895) 19 Bom. 507, referred to and distinguished. 
a 4 ( | - 'Held, lastly, that when according to well established principles certain questions 

have been removed from the juiisdiction of the Court, they cannot be bxought 

* I j within the jurisdiction under section 151 of the Civil Procedure Code (Act Y of 

ifos). 

Jbtsabhai Nabsey v. Chaps ey Coovebji ... (1909) 34 Bom. 46 

CAUSE OF ACTION — Letters Patent , clauses 12 and 14— Cause of aetion arising 
\ partly within jurisdiction — Further cause of action arising wholly outside juris • 

l, f f diction— Joinder — Time of application , 

Iffll , See Letters Patent, clauses 12 and 14 ... ... ... 56- 

if# It! ^ 

3"' a..;. — Suit for price of goods bargained and sold — Indian Contract 

$$ f? ; , Act (XX of 1872), secs. 39, 73, 120 — Indian Contract Act has not altered the law 
1 relating to recovery of debts and liquidated demands — Civil Procedure Code (Ad 
Spill: • V of 1908), sec. 128. 

® ee Conieact Act ... ... ... ... ... 19 

ff*> 1 ,i —— Application to sue as pauper-— Disqualification— Sulject- 

; Procedure Code ( Act F of 1908), Order XXXIII, Buies 

Oopb (Act V ov 1908), Obber XXXIir, 
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CAYEATOR — Probate and Administration Act (V of 1881), sec. 81 — Indian Swcces* 
don Act (X of 1865), sec* 2 qQ—WUI^ Prohat e-^Int ere%t possessed by the 
caveator. 

See Probate and Administration Act *** **» *•! 459 

CERTIFICATE, ADMINISTRATOR-GENERAL’S— Wills Act (XXI 
of 1870), secs. 2 and h— Indian Succession Act (X of 1865), see. 187— 
Administrator- Q-ener a! s Act (II of 1874), sec. 36 — Will made in Bombay — 
Property worth less than Bs, 1,000 — Probate . 

See Hindu Wills Act (XXI or 1870), secs. 2 and 5 * #t 506 

* OP COLLECTOR— Pensions Act (XX11I o/187i), secs. 6, 8, 11— 

Toda giras allowance — Purchase of the rights to receive allowance at a Court 
sale — The allowance entered in the name of the purchaser — Application by heirs 
of the purchaser to receive arrears of allowance . 

See Pensions Act ••• Its *11 154 

CHARGING ORDER — Practice — Dissolution of partnership — Assets in hands of 
receiver — Judgment creditor — Solicitors ’ lie?i for costs.] The rule at common 
law that a solicitor is entitled to a lien for his costs on property recovered or 
preserved by his exertions has always been followed by this Court ; and, where 
there %re assets of a partnership in the hands of a receiver appointed in a partnership ^ 
suit, the solicitors engaged in that suit are entitled to ask for a charge on 
those assets in priority to the creditois of the partnership. 

Bidd v. Thorne [1902] 2 Ch. 344, followed. 

Where a plaintiff has obtained a decree against a partnership firm, the available 
assets of which are in the hands of a receiver appointed in a previous partnership 
suit, his proper course is not to issue execution against those assets, but to ask the 
Court for a charging order, and to undertake to deal with the charge according to 
the order of the Court. 


Kewncy v, Attrill (1886) 31 Ch. .1). 345, followed, 

A. Haji Ismail and Co, v. Rabiabai • m (1909) 34 Bom, 48 & 

CHIEF JUDGE OP SMALL CAUSES COURT, JURISDICTION AND DIS- 
CRETION OF — Specific Relief Act (I of 1877), sec, 45 — General principles 
underlying interference by High Court — Municipal election petition — City of 
Bombay Municipal Act (Bom, Act III of 1888 as amended by Bom. Act V of 
1905), secs, 33 and 34. 

See Specific Relief Act (I of 1877), sec. 45 , ## 659 

CIVIL COURT, JURISDICTION OH —Regulation II of 1827, 21 ^Cmtk* 

question — Suit to he declared Ayya of Mirenath and to restrain defendant from 
so styling himself* 

See Regulation II of 1827 *«» »** •** «*• 455 


-PROCEDURE CODE (ACT YIII OP 1859), sec. 15-15 and 16 Via, 

o. 86, & 50 — Specific Belief Act (I of 1877), sec* 42 — Suit by plaintiff for 
mere declaration that the minor defendant was not his son — Investigation of 
claim without delay,] A Talukdar-plaintifi brought a suit for a declaration 
, that defendant 2, a minor, was not his son and that he was not born to the 
plaintiff’s wife, defendant 1, and for' an injunction restraining defendant 1 from 
, proclaiming to the world that defendant 2 was plaintiff’s son and from claiming 

J maintenance for him as such son. The defendants contended that the suit was, 

| ‘ not maintainable under the provisions of the Specific Relief Act (I of 1877), anff 

i H -t }< Si&b it, was premature. 
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Held, that the suit was maintainable, it being within the provisions of section 
42 of the Specific Relief Act (I of 1877)* 

Held, further, that in the interests of justice it was of the highest importance 
that such claims should be investigated and decided without unnecessary delay, 
and when the controversy had once been hi ought to trial the decision should 
ordinarily follow the usual course. 

Tool v. Ewing (1908) Ir. Rep. 1 Ch, 434 distinguished. 

BaiShei Vaktubai?. Thakore Agarsinghji Ratsinghji,,, (1910) 34 Bom. 676 

CIVIL PROCEDURE CODE (ACT XIV OF 1882 )— Amendment of plaint by 
referring to document not included in list of documents relied on ] At the hear- 
ing of a suit brought by tbe plaintiff for the recovery of a sum due at the foot of 
an account the defendant laised a plea of limitation. The plaintiff thereupon 
applied for leave to amend his plaint by setting out an acknowledgment in writing 
signed by the defendant within the period of limitation. The lower Court refused 
the application. 

On appeal ■ 

Held, that the amendment should have been allowed. 

Gtoxaji Bhawaji v. Makanji Khoosalchand ... (1909) 34 Bom. 250 


■ y - — — — — SEC. 18 . — Res judicata — 

Capacity of parties — Matter substantially in issue — Civil Procedure Code 
(Act XIV of 1882), sec . 13.] The plaintiff m conjunction with another had in 
1902 filed a suit against the defendant tor possession of certain property, basing 
his claim on the allegation that he was owner. He succeeded m the first Court 
but the Court of Appeal held that the property had been dedicated to charity, 
and refused to uphold his claim as owner. The plaintiff declined to adopt the 
Court's suggestion to modify his claim and be content to ask for a decree for 
possession as manager, and his suit was theref oi e dismissed. Five years later he 
f \ tied the present suit, claiming possession as manager. 



Held, that his title as manager was one which might and ongkt to have been 
put forward in the previous suit, aud that his present claim was therefore 
res judicata, 

* x If a plaintiff is suing in a* capacity in which he is a stranger to the capacity in 
t wdjieh he sued in a former suit, his claim has no proper connection with that 
tenner suit, and the Civil Procedure Code (Act XIV of 1882) section 13 does not 
apply. 

Hargovan Ramjx v , Mcljx Haejivait ... ... (1909) 34 Bom. 416 



— — — — * sec. 31 — Limitation Act 

XY of 1887), secs* 22, 28 — Civil Procedure Code ( Act V of 1908), Order 1, rule 
fli attacked to vatan — Joint oioners — Lease — Lease good till the death of 

w 4 mrviving joint owner— ’Gordon Settlement of 1864 — Suit by representatives of 

pm joint owner to recover possession — Representatives of the other joint owner 
joined as co- defendants with the representatives of the lessee • — Plaintiffs ’ claim 
allowed to the extent of their share — Appeal by plaintiffs and co-defendants 
g their share — Limitation— 'Treatment of co-defendants as co plaintiffs—* 
of plaint and decree * 


mzfe & i Dictation Act 


91 


1 SECS. 43 aed 50 -^-Transfer 
see* 90 ' — Suit to recover mortgage- debt by sale" of 
d: property —Decree against mortgaged property 
\i$ed not sufficient — Application for supplemental 

% ix Mi-Vi ' %&! * y ■ -'M > • , \;.t ■'* H 1 * * •% * $ ^ 

• • U - U&W 
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decw to recover balance by sale of other property —Limitation — Putting formal d 
allegations at a late stage ] In a suit upon a mortgage dated the 18th April 
1887 the plaintiff claimed, on the 38th Apiil 1899, to recover the mortgage-debt 
by sale of the mortgaged property and the balance, if any, fiom the xion-hypothe- 
eated property of the moitgagor. The decree was passed in plaintiffs favour 
against the mortgaged propeity alone. The amount realised by the sale of the 
mortgaged ptopeiiy being insufficient to satisfy the decree, the plaintiff applied 
under section 90 of the Transfer of Property Act (IV of 1882) for a supplemental 
decree against the other propeity of the mortgagor. 

The first Court found that the claim for a personal decree against the mort- 
gagor was time-ban edt 

^ On appeal by the plaintiff lio attempted to piovo that the claim was within 
time owing to an inter mediate payment by the defend int but the appellate Court 
found that the plaintiff failed in his attempt and confirmed the decree. 

On second appeal by the plaintiff held, confirming the decree, that the mort- 
gage in suit being of the year 1887 and the suit of the year 1899, the plaintiff's 
light to a personal decree against the mortgagor was time-haired, the plaintiff 
having failed to show the ground on which exemption from the law of limitation 
was claimed. 


Held, further, that the plaintiff could not be. allowed at a late stage of the 
suit to bring forward for the fust time allegations which it was necessary to 
prove in order to show that he was entitled to a further decree against the 
defendant personally. 

CtiLAM Hussein v» Mahamadalli Ibbahimji ... (1910) 31 Bom. 540 

CIVIL PROCEDURE CODE (ACT XIV OF 1882), sec*. 235, m~~Gujardt 
TdluJcddrU Act (Bom. Act VI of 1888), secs, 28, 29 B and 29 E — Dec ree 
against Tdluhddr — Execution — Decree transferred to TdlukddH Settlement 
Officer — Notification of management — Submission by persons having claims — - 
Application for the continuance of the execution proceedings against the legal 
representative of the deceased judgment- debtor — Certificate un Ur see. 29 E 
of the Gujardt Tdlulcddr" s Act (Bom. Act FI of 1888) — Managing Officer — - 
Tdlukddri Settlement Officer .] When execution proceedings a le ' commenced 
against a judgment-debtor, they can be continued after his death by substituting 
the name of the legal, representative in place of that *of the deceased -judgment- 
debtor in the application for execution. It is not .nece&saiy to file a fresh 
application under the provisions of section 235 of the Civil Pioccduie Code (Act 
XIV of 1882). 

Eirachand Harjimndas v. Kasturchand Easidas (1893) 18 Bom. 224, * 
explained. , 

The effect of section 29E of the Gujardt TdlukdiPs Act (Bom, Act VI of 
1888) is that before the execution of a decree can bo proceeded with the Court must 
be satisfied that the decree-claiui has been duly submitted. If the officer certified 
that if has been duly submitted there is an end of the matter. If he does not so 
certify, the Court must wait for one month from the date of the receipt by the 
officer of an application for a certificate, and upon being satisfied _ that' the claim 
has been duly submitted in accordance with the provisions of section 29B Of the 
Gujardt T&lukddr’s Act (Bom. Act VI of 1888) it may then proceed with the 
♦ execution. 


The expression 4 managing officer 7 in section 29 E of the Act is merely a pom* 
mtAlgm term for “ the Tdlukd&ri Settlement Officer or any other officer appointed 
by Government to take charge of the Talukddr’s estate and keep the same in his 
management ” referred to in section 28 of the Act, and where the officer who takes i 
charge of the estate and keeps the same in his management is the Tdlukd&riSeftle*, 
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ment Officer, the ‘ managing officer 7 is merely a synonym for c T&lukdaxi Settle* 
ment Officer/ 


Where an application relating to a claim is presented to the Subordinate 
Judge and is forwarded by him to the Talukdari Settlement Officer, it amounts 
to a submission of the claim in writing within the meaning of section 
29 B of the Act, if the Talukdari Settlement Officer is also the managing 
: officer. • , 


Ptjbushotta m y. Rajbai ... ... ... (1909) 34 Bom. 142 

CIVIL PROCEDURE CODE (ACT XIV OP 1882), secs. 244, 252, 647— 

■ Decree-Execution— Death of judgment- debtor — Legal representatives of the 
judgment “debtor brought on record — Dispute as to property — Legal representatives 
should put forward their claim under sec . 244 — They cannot raise the defence in 
a separate suit for possession by auction-purchaser — Auction-purchaser not a 
sir anger .] > C sued M on a money-bond. M having died during the pendency of 
the suit, his widow R and his brother X were brought by C on the record as his 
representatives. A decree was passed awarding the claim out of the property 
of the deceased'. ^ After the passing of the decree but before it could be executed 
both R and N died. 0 then brought on the record the defendants as the legal 
representatives of M. The latter, denied that they were M’s legal representatives 
or that they had any property of M’s which could be liable for the decree. The 
^ Court overruled the objections, and in execution of the decree attached and sold 
the property in dispute. The plaintiff purchased the property at the sale: and 
filed this suit to recover possession thereof from the defendants. The lower Court 
disallowed the plaintiff’s claim on the ground that the property having been joint 
property of M and defendants 7 survived to the latter at M’s death ; and that the 
plaintiff obtained no title at the Court-sale which he could legally assert as against 
, the defendants. In the lower appellate Court the plaintiff contended unsuccessfully 
that the defendants were debarred by the provisions of section 244 of the Code of 
• * Civil Procedure, 1882, from asserting their title. 

Held, that as the property was sold by the Court at 6 7 s instance as that of M, 
the question so far was one relating to the execution of the decree arising between 
: the decree-holder and the defendants as judgment-debtors, under section 252 of the 
Civil Procedure Code of 1882. It was, therefore, a question in relation to them 
falling within section 2 : i4 of the Code by reason of the explanation to section 647 
that applications for the execution of the decree were proceedings in suits. The 
*?•■*! defendants were consequently bound to object to the attachment and sale under 
that section, so far as the decree-holder’s action was concerned. 


It vires contended that whatever might have been the result if the decree-holder 
had been a party to the suit, the present dispute was between the auction-pur- 
chaser, who was a stranger to the previous suit and the execution proceedings 
therein, and the defendants, and that section 244 did not apply : — 

Held, that though an auction-purchaser at a Court-sale in execution of a decree 
was not a party to the suit in which the decree was passed and though he was 
representative of either the decree-holder or the judgment-debtor for the 
of section 244, yet if the question raised by the judgment-debtor as to 
: the legality of the Court-sale was virtually one between the parties to the suit, 
*:$fhat is, between the decree-holder and the judgment-debtor, and if in the. decision 
result of that question the auction- purchaser -was interested, the judgment- 
* "5 ought not to be allowed to attack the sale in a suit. 

cases is whether the ground upon which the Court- sale is 
i * fio , title upon tne auction-purchaser affects the parties to the 
teas between them been raised and determined under 'section 244 
i*purobaser, though not a party to that suit, is a .party 
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CIVIL PROCEDURE CODE (ACT XIV OF 1882), sec. 258 -Adjustment or 
payment of decree-* Adjustment not certified to the Court— Decree-holder acting upon 
the adjustment and receiving money-— Application to execute the decree — j E stoppel 
by conditct— ^Indian Evidence Act {I of 187^), sec, 115.] A decree was adjusted 
outside the Court. No notice was given to the Court of the adjustment ; and its 
sanction was not taken under section 258 of the Civil Procedure Code of 1882. 

The decree-holder received payments under the adjustment and after some time 
applied 'to execute the decree irrespective of the adjustment. The judgment- debtor 
pleaded the adjustment as a bar to execution. The decree- holder contended that the 
adjustment not having been certified to the Court, it could not recognise it as valid 
but was bound to execute the decree. The Subordinate Judge overruled the 
contention holding that as the decree-holder had, after the adjustment, received for 
several years moneys under it, lie was estopped by conduct under section 115 of the 
Indian Evidence Act, 1872. 

Held, that the view of the Subordinate Judge gave the go-by to the 
plain language of the last paragraph of section 258 of the Civil Procedure Code, 
1882. 

There is no room left by the law for the operation of the law of estoppel in the 
matter of execution. The last paragraph of section 258 enacts a special law for a 
special purpose, whereas section 115 of the Indian Evidence Act, 1872, relates to the 
general law of estoppel ; and the principle is that a special law overrides for its 
purposes the general law. 

■ : ■ '# . 

Her Chanda VABZAE, J . — Fraudulent executions ox decrees must be dis- 
couraged by the Courts whenever thoy come to their notice ; and decree-holders 
who enter freely into adjustments outside the Court and do not certify them as 
required by law, but fraudulently apply for execution, ignoring the adjustment, 
should be dealt with under the criminal law. 

Per Heaton, J , — The purpose of section 258 of the Civil Procedure Code, 

1882, is that the Court shall have complete knowledge of all that is done towards 
the satisfaction of its decree. 

Tbimbak Ramkeishka i\ IIabi Laxmajt ... ... (1910) 34 Bom. 575 

i 

- — _ — — — seg. 37 5—Delckhan Agri- 

culturists' Relief Act (XY1T of 1879), sec. 12 — Compromise of the case— -Court's 
duty to record the compromise and pass decree in its terms — Pleader's compromis- 
ing without authority from his client — Client to apply to cancel the compromise .] 
There is nothing in the provisions of section 12 or in any other' section of the 
Dekkhan Agriculturists’ Belief Act, 1879, which expressly deprives the parties to 
a suit of the power of entering into a compromise and having that compromise 
recorded under section 375 of the Civil Procedure Code of 1882 which is the same 
as Order XXIII, rule 3 of the Code of 1908. ' . ; ' ■/ ; .. 

A compromise means the settlement of a disputed claim. . ~ 

Where a party complains that a compromise effected in his name by his pleader 
was unauthorized, he must move the Court to cancel all that has been done and to 
revive the suit, 

Bmangowda v. Churchigingowda (1910) see p. 408 ante , followed. 

Pibaji v, Gaxapati ... ... •*« ... (1910) 34iBom. 502 

-SEC. 551 — -Suit f 'or declara- 


tion and injunction — Rejection of plaint as not properly stamped— Appeal- 
Application to state a case to High Court-* Summary dismissal of appeat- 
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CIVIL PROCEDURE CODE (ACT V OP 1908), sices. 2 (17), 80 —Public officer 
r Suit against public officer — Notice of claim necessary' — Cantonment Committee 
is public officer — Cantonments Act ( XIII of 1889), see, 80 applies to actions 
ex delicto 'and not to actions ex contractu.] A Cantonment Committee constituted 
under the Indian Cantonments Act (XIII of 1889) is a “public officer ” within the 
meaning of section 2, clause (17) of the Code of Civil Procedure (Act V of 1908). 
Before the Committee, can be sued, the notice prescribed by section 80 of the Code 
must be given. 


The notice contemplated by section 80 has to be given for actions sounding 
substantially in tort ; and it makes no difference that those actions are, by opera- 
tion of law, treated, for certain purposes, as actions ex contractu. 

■Rajmal v. Manmant (1895) 20 Bom# 697, considered. 


Cecil Grey «. The Cantonment Committee op Poona ... (1910) 34 Bom, 583 

— — — - — — - — — sec. 11 — Limitation Ait {XV of 

1877);} secs. 5 and 7 — Application to file an appeal in forma pauperis — Delay in 
making the application— Minor applicant — Excuse of delay— Probate— Grant of 
prolate— Question of title not affected by the grant — Ees judicata.] A suit filed 
In forma pauperis was decided on the 10th February 1908. An application for 
; leave to appeal in forma pauperis was presented to the High Court on the 
13th April 1908 ; but as it was beyond time it was rejected. On an application 
to excuse the delay, it was excused on the ground that the applicant having been 
a minor, section 7 of the Limitation Act, 1877, applied. At the hearing, it was 
objected that the application for permission to appeal in forma pauperis' must be 
treated as an appeal, and that section 5, and not section 7 of the- Limitation Act, 
applied to it. , 


Held, overruling the contention, that whether the application was treated as 
falling under section 5 or under section 7 of the Limitation Act, 1877, the result 
was the same. If it fell under section 5, as an appeal, then under the second 
paragraph of that section, which applied to appeals, the Court had jurisdiction 
to excitse delay, after the period of limitation prescribed for the presentation of 
an appeal had expired. If, on the other hand, it be treated as an application and 
•. , fell under' section. 7 of the Limitation Act, it was clearly within time and there 
i ^ra$ nd need of excusing delay because the section provided that a minor could 
apply after he had attained the age of majority within a certain period. 

; ; .1 The probate is conclusive only as to the appointment of executors and the 
. validity and the- contents of the will ; and on the application for probate it is 
^.ot the province of the Court to go into the question- of title with reference to 
the property of which the will purports to dispose, o£ the validity of such 
disposition. 


Chintaman Vyankatrao Eamchandar Vyaneatrao ... (1910) 34 Bom. 589 


sec. 24 —Bombay Civil Courts 
- Suit cognisable and heard by , the First Class 


i % Subordinate Judge— 'Application to the Court of the District Judge for tranfer- 
K Transfer of the application to the Assistant Judge— Order of the Assistant 
transfer of the suit to the District Court— Jurisdiction.] The plaintiff 
t Suit in the- Court 1 of the First Class Subordinate Judge claiming Rs. 18,797. 
faAheard by that Judge for some days and then the defendant filed an 

Disitkt Judge for transfer, of the suit to another; 

Judge transferred the application to the Assistant Judge 
jddge 'heard the application and-;ofdered;,'that-'thesuit., 
< V v ;'f J [] ■ ; : . ; » ■■■• . 
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Held, setting aside the order, that under the provisions of the Bombay Civil 

. Courts Act (XLV of 1869), Part V, the limit of the Assistant Judge’s jurisdiction 
for the purpose of hearing suits is Rs. 10,000 and that in case of suits and appli- 
cations when, the value of the subject-matter does not exceed Rs. 5,000, an appeal 
in appealable cases lies to the District Judge. The Assistant Judge is, therefore, 
not a Judge o£ co-ordinate jurisdiction to tlie District Judge, He is, therefore, 
not a Judge of the District Court and the order complained of was not made by the 
District Court which alone had jurisdiction. 

Section 24 of the Civil Procedure Code (Act Y of 1908) empowers the District 
Court to withdraw any suit and try and dispose of it. The suit withdrawn being 
for a sum exceeding the jurisdiction of the Assistant Judge, he could not try and 
dispose of it. He was, therefore, not a Judge of the District Court as con- 

' templated by the section which must he a Court of unlimited pecuniary jurisdic- 
tion. ' ^ 

IIaji Umar Abdul Rahiman v . Gtjstadji Mtjnciierji ... (1910) 31 Bom. 411 

CIYID PROCEDURE CODE (ACT Y OP 1908), sec. 33, Order XX, Rules G 
and 7 — Administration suit — Finding on a substantial question, of right between 
parties— Appointment of receivers — Fin din g — Decree — Appeal,] In an admini- 
stration suit the first Court recorded a finding on a substantial question of right 
between the parties and appointed receivers. The plaintiff did not apply to have a 
formal decree drawn up. The plaintiff however appealed against the finding on ; 
the ground that it amounted to a decree. The Judge rejected the appeal holding 
that there was no decree which coxild be the subject of an appeal. 

On second appeal by the plaintiff, 

Held, that the second appeal could not be entertained because there was in fact 
no formal decree from which an appeal could he preferred. 

Bai Diyali xk Shah Yishnav Manobdas ... ... (1910) 34 Bom. 182 

— , — . — i — sec, 115— Application for 

revision , 

See Jurisdiction ... ... ... *** 267 

. _ ■ — — ^ ~ — sEC.128 — Couse of action — Indian 

Contract Act has not altered the law relating to recovery of debts and liquidated 
demands— Indian Contract Act (IX of 1872), secs. 39, 73, 120. 

See Contract Act ... ... »»» M* ... 192 

— — sec. 151 — Decree of Small Cause 

Court — Money lying in deposit in the Court of the First Class Subordinate Judge 
— Attachment and recovery of money in execution of the Small Cause Court decree 
—Suit in the Court of the First Class Subordinate Judge for a declaration that 
the attachment was invalid and for refund of money — Decree accordingly— 
jp roceedings in the Small Cause Court and order for refund by that Court- 
Order not sustainable .] The plaintiff brought a suit in the Court of the Jurat 
Class Subordinate Judge and ‘finally obtained a decree ^ declaring that an attach- 
ment on certain money, already lying in deposit in that Court, levied by Hie 
, defendant: in execution of his Small Cause Court decree was invalid and decreeing 
that the defendant should repay the same to the plaintiff. In execution of the 
said decree in the suit of the Court of the Pirst Class Subordinate Judge the 
plaintiff applied to the Small Cause Court for the refund of the money and that 
Court passed an order for the refund. The defendant, thereupon, preferred an 
application to the High Court under the extraordinary jurisdiction. y 

Meld, setting aside the order, that such an order could only be made if it, was * 4 ,, 
necessary for two purposes, namely, for the ends of justice or to 
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abuse of the process of the Court* The plaintiff had already a decree which he 
was entitled to execute in the Pirst Class Subordinate Judge's Court 

Ganesh Narayah v. Purushoytam Gangadhae (1909) 34 Bom, 135 

CIVIL PROCEDURE CODE (ACT TOP 1908), sec. 151 -Caste-Trustees of caste 
funds— Extent of right to inspect documents— Demand and refusal— Jurisdiction 
of Civil Courts in caste questions — Application of Indian Twists Act (11 of 1882), 
secs 5 and 6, to creation of trusts to caste funds.] Held , lastly when according 
to well-established principles certain questions have been removed from the jurist 
diction of the Court, they cannot be brought within the jurisdiction under 
section 151 of the Civil Procedure Code (Act V of 1908), 

See Trusts Ac* (II or 1882), secs, 5 and 6 ... .*.467 

— - — — * - — — Order I, Rule 3, Order II, 

Rule 8— Grades of several defendants in one suit — “ Same, act or transaction 
v “Series of acts or transactions"— Practice.] In reading Order I, Rule 3, of the 
k ■ . OiyiL Procedure Code (Act V of 1908) it seems quite obvious that the word "same” 

■ l which precedes the words “ acts or transaction ” governs also the words iC series • 

of acts or transactions ” and must be read before those words also. The first con- 
dition to be fulfilled before joining several persons as co- defendants in the same 
suit is that the right to relief sought iu the suit must arise against all the 
defendants from the same act or transaction or from the same series ol acts or trans- 
actions. The second condition to be fulfilled under the rule is that some common 
question either of fact or law should arise against the defendants if separate suits 
were brought against such persons. Before a plaintiff can join several defendants in 
the same suit both the conditions laid down in the rule must be fulfilled, first, the 
/relief sought against the defendants whether jointly, severally or in the alternative 
must arise from the same act or transaction or the same series of acts or trans- 
actions. And, secondly, there must arise between the plaintiff and all the defen- 
/ dants ssome common question of law or fact. 

/ The plaintiff may in one action unite several causes of action against several 
defendants provided that all such defendants are “ jointly liable in respect of each 
and all of such causes of action 99 and that the condition precedent to the plaintiff 
; ; being. allowed to join several causes of action against several defendants is that 

‘ ; such defendants must all “ have a joint interest in the main question raised by 
, the litigation and that causes of action joined in one suit against several 
defendants must be causes of action in which “the defendants are all. jointly 
interested . i} 

It is not necessary that every defendant should he interested as to all the reliefs 
claimed in the suit but it is necessary that there must be a cause of action in which 
all the defendants are more or less interested although the relief asked against them 
v|'.;:/-iiqay vary, 

IJmabaI BhA17 Balwan * ... - ... ' (1908) 34 Bom. 358 

— Order I, Rule 8— Practice— 

mtiff representing body of creditors— Application to be made 
ration suit] Where a suit has been filed on behalf of a bodv of 
dividual member of that body applies to be made a party, he must 
srests will be seriously prejudiced if he is not allowed to come 
w: that the conduct of the suit is not in proper hands, or that 
to his. interest is being taken by those who purport to represent 




B /exireniely undesirable that individual creditors 
Less ^ they show some very strong reason. The 
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delay caused by the addition of a party and the consequent increase in the costs of 
other parties. •. 

Vassonji Tricumji <& Co. «?, Ismiilbhai Shit j i (1909) 34 Bom* 420 

CIYIL PROCEDURE CODE (ACT V OP 1908), Order T, Rule 9— Limitation 
Act {XV 0/1877), secs. 22, 28— Civil Procedure Code Act {XIV of 1882), sec w 
31— Lands attached to vat an — Joint owners— Lease— -Lease good till the death 
of the surviving joint owner — Gordon Settlement of 1864 — Suit by representatives 
of one joint owner to recover possession — Itepreentativesofthe oilier joint owner 
joined as co-defendants with the representatives of the lessee — Plaint jjf*s claim 
allowed to the extent of their share — Appeal by plaintiffs and co-defendants 
claiming their share— Limitation — Treatment of co-defendants as co-plaintiffs — 
Amendment of plaint and decree • 

See Limitation Act ... ... ... ... ' ... 91 

— — — — — " — Order XXX 111, Rules 1, 2 and 

5 - — Application to sue as pauper — Disqualification— 'Subject-matter of suit — 
Cause of action.] A mortgagor applied for permission to institute a suit as a pauper 
for the setting aside of a sale of the mortgaged property by the mortgagee, with an 
alternative claim for damages. The mortgagee, admitting there was a surplus due 
to the applicant after the ; mortgage-debt had been satisfied, paid Rs. ] 01 into 
Court, and contended that the applicant was not a pauper, and further that the 
applicant disclosed no cause of action. 

Meld, that the applicant was a <f pauper ?} within the meaning of the Explana- 
tion to Order XXXIII, Rule 1, of the Civil Procedure Code (Act Y of 1908), but 
that the allegations contained in the application did not disclose a cause of 
action. 

Dwarhanath v. Madhmmw (1886) 10 Bom, 207, not followed. 

Famabai v. Pqssarhoy Rustomjx TJmbigar **« (1909) 34 Bom. 638 

COCAINE— Illegal possession— Bemoval— Transportation of cocaine— Bombay 
Ahhari Act {Bom. Act V cf 1878), sees. 43 (6), 47. 

4 See Ab.kaki Act ... •*« **♦ *** 342 

COMPANY— Insurance against fire— Liability of Company for further loss . 

'See Insurance, Fire «». «♦ «» 1 

COMPENSATION— Land Acquisition Act {I of 1894)— Valuation of residential 
property— Elements to be considered — Evidence before Acquisition Officer — 

■ Practice. 

See Land Acquisition Act (I of 1894) ««• »•* HI 486 

COMPEOMISE — Transfer of Property Act ( IV of 1882), sec. 5&— Sale-Land 
•worth less than Bs. 100 —Begistration of deed, or delivery of possession not 
necessary. 

See Transfer, of Property Act ... •«« »w •«« 139 

r, — — — Compromise assented to by pleader not specially authorised in that 

behalf— Decree in terms of compromise— Decree set aside— Court— Inherent 
powers — Practice. 

• See Practice *•* ... **# ***■ 408 

5 MEANING OF — Dekhhan Agriculturist! Belief Act {XVII of 

1879), sec. 12— Compromise of the case — Court's duty to recent the compromise 
and pass decree in its terms— Pleader's compromising without authority from his ' 

■ Y- 

. ' , • ! -:4.' ; 'vx 
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client — Client to apply to cancel the compromise’] A compromise means tine 
settlement of a disputed claim 

See Desks an Agriculturists’ Eeliee Act (XVII ox 1879), sec 12 .. 502 

CONSTRUCTION OP AN AWARD — JAwuly propel ty — JOniston under an awaid 
— Mouse of residence — J?i ahhition of sale by a o~diarer of hn pmfmn to an out 
vder — Pre eruption — Cotirf*s'*le —Prohibition ml effectue 

free PRE EMIT ION ... 567 


* CONTRACT — Indian Cm trad Act {IX of 1 872), s 215, 

216 — Agent appointed to sell goods buyi iff them on his ou n a < onnf — Principal 
mid Agent 

See Principal and Agent ... . , 292 

— — STATUTE— Bombay Land Eeicnue Code {Bom Ad V of 

1879), sec 48 ] The Bombay Land Revenue Code (Bom Act V of 1S79) is a taxing 
enactment and must be contrued strictly m favoi i of the subiect 

Secretary or State v Lalbas .. (1909) 34 Bom 239 

* — — • STATUTES — City >f Bunbay Municipal Ad (Bom* Ad 

111 o/1888), sec 251 A, cl (a) — Building — £tf Dviectlg over m dnecily under”*— 
Construction ] Wfeie it is not suggested that x void bears any tecln ical sense 
in the context m which it occuis, the eonstuefcion rmi^t prectel upon the general 
rule that statutes aie pie&umed to use woid* m then popular sense. 

See Bombai Mtnicipxl Act (Bom ActIII or 18S8bssc 2MA, cl (<?)... 490 

CONTRACT ACT (IX OE 1872), sues. 39, 73, 120 — Sizt foi qnee of goods hai - 
gained and sold — Cause of action— Indian Contract Act has not alteiej the laiv 
relating to recovei y of delts and liquidated demands — Civil Procedure Code 
( Act V of 1908), see. 128] Before the passing of tlio Indian Contra* t Act 
wherever a consxderat on w is executed for u hieh i debt b b ] e at the time of 
action had accrued due either under an cvpiess promise or imdei one implied 
by law the debt might be sued for m an i dehitatus count , thus the count 3a> 
wheie the consideration moving from the sellei of goods % as executed by his 
providing goods and only the mone} debt due Iv tie lny\ei remained. The 
form ot count m such a case both m England and m Bombay would have been 
for money payable by the defendant to the plaintiffs foi goods baigxmed and 
gold by ine plaintiffs to the defendant. The cause of action was aid to sound 
in debt and not m damages. 

in section 1^8 of the Coil PiOOedum Cede o£ 1908 theie is Icgishtive 
leeognition that such suits as woie maintainable m le pcct of debts at the 
time of the Common Law Procedure Act, 1852, axe still main! unable in 
British India, 



The Indnn Conti act Act his not altered the lxw lclating to the locoveiy of 
debts and liquidated demands The fact tint i pxrt> to a conn act may undu 
section 39 of tbe Indian Contract Ac% when the o her side has refused to 
it, put an end to it and sue foi compensation for the breach does not 
him to take that course at his peril, he may if he prefers it sue to 
, «*, YV , m any debt due to him which has arisen flora, his execution of his part 
1 of the contract. 

'TC$rmpZ£> J— Section 78 of the Indian Contract Act proscribes the 
ng the compensation due to a plaintiff suing upon a breach 
ti does not affect to extinguish or to limit a plaintiff's right to 
fed sum due to Mm upon a contract which he for his part 
If that is so, the mere absence from the Act of a specific 
, ecover the puce cannot be construed 
v Of that remedy., 
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iteMWI«Ii Wi&M. ’ WM l Ci ; ; , .■ J , 



GENERAL INDEX 




Pago 

C ON IP ACT ACT (IX OF 1^72), sue 5 l—Cont aU — Wager mg — Intention- of the 
pm ties— -Payment of diffe* euceu] There is no authontj for the proposition that, 
because under the terras of a contuct an obligation to payor receive differences 
xoa} ail e on the happening of a particular event, the < ontract is void as a wager 
if that cAcnt does not happen Such a result would he inconsistent with the 
principle underlying section 57 oi the Contract Act 

Josm NAEBiDASIlANklB V MaIHUUDAS . (1910) 31 Bom. 519 

src. 93 — Sale — Tendct — Contract of salt mark 

subject to t tiles of Mice Ale) < hunts Association — Rule ousting jurisdiction of 
Court of law— Rule providing jot jmng vetida rate of goods for purpose of 
ascertaining difo ences in case of non-fulfilment of contract— Suit by buyer fo/ 
damages for non-del ivenj— Flea that no damages 7 ec ova able having regai d to 
rate fixed — Allegation by 'plaintiff that j ate timed was not binding inasmuch as ** 
the rules wet e not observed — Construction of 7 ides— Pi inci gal and agent -™ Agent’s 
power to bind his p mcipcd to cm biU at ion. 

See Jurisdiction ... . , ... M# M . 28 

— — — « • — — — xlcs 215, 216 — Principal and Agent — Con- 

struction of Conti act— Agent appointed to sell goods buying them on his own 
account*] Section 216 of the Indiin Contiact Act is ineioly enabling and confers 
upon the pi mcipal the light to claim fiom Ins agent the benefit of the transaction 
to which the agency business related, wheie the agent, without the knowledge 
of the principal, has dealt with the business on his own account, instead of an 
account of the latter The principal is fiee to exercise that right or not 

The law is that wheie a party elects to adopt a transaction, he must take its 
benefit with its burden. He c mnot, as is said, “both approbate and reprobate 
But both the benefit and the burden musi, for tint pm pose, be attached to and 
incidents of the transaction which the punupil has affirmed by election. 

Where an agent, appointed to sell his principal fe goods for a fixed pi ice, buys 
them on his oun account without the pievious consent of the hitter, it is corn- 
petenf for the piincipal either to repudiate the transaction under the circumstances 
mentioned in section 215 of the Contiact Act oi to affirm it* If he elects to 
affirm, the pi mcipal will be liable to pay to the agent such charges only as are 
incidents of the transaction of purchase, that is, such as the vendor under the 
contract would have been liable to pay to the purchasei, because what is affirmed 
is the i elation of vendor and purchaser But if those charges axe annexed by the 
terms of the contract to the agency, so as to regulate the relation of principal and 
agent as distinguished from the relation of vendoi and pm chaser, the agent is not 
entitled to recovei them 

Salomons v Fender (1865) 3 H. A 0 639 and Andrews v. Pqmay f Co* 
[1903] 2 KB. 6 35, referred to 

Joachinson v , Meohot Vallabhdas . * *** (1909) 34 Boa* 292 

CONTRIBOTORF NEGLIGENCE— Negligence of Railway Company —Pi each of 
statutory duty — Injury to passengei s with arm outside ca7 ; lage window — Con- 
tr actual obligations ] The fact that a door on a moving train is open Is evidence, 
but not conclusive proof, of negligence on the pint of the Railway Company. 

Where there is a statutory obligation, any breach of it which causes an accident 
is conclusive against the defendant apart from special proof of negligence. But 
the.breach must in itself be the cause of the accident, and the rule does not extend 
so far as to exclude the defence of contributory negligence. 

In view of the contractual relations between the parties, a Railway Company is 
not liable fox injuries caused to any part of a passenger which is outside the 
carriage in which he is travelling, provided that such injuries could not have been 
received had the passenger remained inside the carriage. 
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The application of the iuIc that, wheie there is negligence on both sides, the 
negligence of the pel son who had the last chance of averting the accident is the 
efficient cause thereof, must he restricted to cases where the danger vas apparent 
to both or at least one of the parties before the accident actually happened* 

Dullabiiji Sakhidas v. The G. L P. Bailway Co. ... (1909) 34 Bom. 42 7 

COSTS — Guardian ad litem of a lunatic— Personal liability of guardian to pay costs 
incurred by unnecessary appeal.'] The guardian ad Mem appointed by the 
Oonrt usually gets his costs out of *the estate of the defendant whom he represents 
if ho does not recover them from the plaintiff, but when a guardian ad litem takes 
it upon himself to appeal against a decree, he puts himself in the position of a 
next friend initiating proceedings, and no longei is in the position of a passive 
guardian ad litem* 

w Shapusji Hobmasji v. Monosseh Jacob ... (1909) 34 Bonn 37 i 

— — — • Practice — Dissolution of ^partnership — Assets in Uie hands of receiver— 
Judgment-creditor — Charging order — Solicitor's lien for costs * 

Bee Solicitor's lien bob costs «»• eee *•» ... 484 

QOTJ RT —Inherent powers — Compromise — Compromise assented to by pleader not 
specially authoidsed in that behalf— Decree in terms of compromise— Decree set 
aside— Practice. 

See Practice ... ... ... ... 408 

COURT-PEES ACT (YII OP 1870), sec. 7, sub-sec. 4 , cls (c) and (d)—SuU for 
declaration and * injunction— Valuation for the purposes of Court-lees and 
jurisdiction — Dejection of plaint as not properly stamped . 

See Jurisdiction »®6 ... «•» ««• 267 

COURT-SALE- — Family property— Division under an awmd—HoPse of residence — 
Prohibition of sale by a co-sJm cr of his portion to an outsider— Pre-emption- 
Construction— Prohibition not effective. 

See Pre-emption ... »»« ... ... 567 

CRIMINAL PROCEDURE CODE (ACT Y OP 1898), secs. 162, 288— India* 
Fvidcnce Act (I of 1872), secs. 21, 157 —Evidence — Aduiissibihty of eoidence— 
Statements made by witness to Police and Punch— Statements made by the 
witness as accused before Committing Magistrate — Witness deposing to different 
dory before Sessions Court— Corroboi ation of the deposition b fore the Committing 

f Magistrate by statements made before the Police and the Panch — Investigating 
Police Officer— Deposition of as to statements made by u ntnesses to him — Exami - 

I nation-in- chief — Practice and Pi ocedure.] During the trwl of an accused person 
the Sessions Judge admitted into evidence and used against the accused the follow- 
ing statements : (1) statements made by a witness to the Police implicating the 
accused, (2) the same witness’ statement to the Panch, (8) and his statement as an 

)( f accused person made before a Magistrate, and (4) statements made by the co-accused 

II to the Police. The witness, when he was examined before the Committing 
Magistrate, gave a consistent story ; blithe deposed to quite a different version 

|| ' > i j when he was examined in the Sessions Court. The learned Judge disbelieved the 

i changed story, and he used the witness’ statements to the Police and his statements 

jy as an accused person and his statements to the Panch, by way of corroboration of 
: what the witness had stated to the Committing Magistrate. The accused was 

^^^||i|^^r|^ted ; and sentenced. On appeal : — 

S | | C ifchhfc it was an error to admit statements Nos. 1 and 2 for the purpose 

!•; ; ' ciicoiroborating statements No. 3, for only the statements of witnesses made to 


i| that it was an error to admit statements Nos. 1 and 2 for the purpose 
-statements No. 3, for only the statements of witnesses made to 
yCourtcan be corroborated in the manner contemplated by section 157 
[i&n Evidence Act, 1872. Previous statements might he used to corro- 
'at. the trial: not to corroborate statement 


* ■ : 
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(2) That statement's No# 2 were altogether inadmissible as evidence of the 
accused’s guilt, for they could at most be regarded as admission by the co-accused 
which could possibly be used against himself , but could not be proved and used 
agamst the accused. 

The Investigating Police Officer ought not to be allowed to depose in exami- 
nation -m -chief to what the witnesses stated to him. It opens up an undesirably 
wide field for cross-examination and leads to the attention of the Oomt being 
diverted and distracted from the true issuer Moreover it is conlraiy to the plain 
intention of section 162 « f the Code of Criminal Procedure, which is that such 
statements should be used, if at all, on behalf of and not against the person under 
trial. 

Emperob v. Akbar Baboo ... (1910) 34 Bom. 599 

CRIMINAL PROCEDURE CODE (ACT V OF 1398), slcs. 10% 123, m— Penal 
Code {Act ALV of 1860), see, 329 — Concurrent sentences — Con routine sentences ] 

The accused v as proceeded against under section 109 of the Criminal Proccdme 
Code, and sentenced on the 6th July 1909, undei section 123 of the Code, to 
rigorous imprisonment for nme months," in default of security for good behaviour. 

He was then tried for an offence of theft committed by him m November 1908, 
and was, on the 17th August 1909, sentenced to suffer rigorous impiisonmont for 
thiee months: the second sentence was dit ected to take effect on the expiry of 
the first sentence. 

Held, that the two sentences ought not to uin consecutively; but must run 
coneuirently. 

Emperor v . Abjun ... o*» «»e ... (1909) 34 Bom. 326 

™ — ■ - »— « — — — — - . — sec, 195 — Sanction to fro* 

semte — Order granted ly single Judge — Powets of Full Court to revoke the 
sanction — Full Court not an Appellate Court — Presidency Small Cause Courts 
Act {XV of 1882), sees.* 37, 38. J Where a sanction to prosecute 1ms been granted 
by a Judge of the Presidency Small Causes Couit at Bombay, the Full Court of 
that Court has no power to revoke the sanction. 

Per OeandavaekAb, J. — The language used in sections 37 and 38 of the 
Piesidency Comt of Small Causes Act (XV of 1882) does not appear to be 
appropriate for the purpose of conferxing appellate jurisdiction upon the Full 
Court. 

Per Batchelor, J. — The jurisdiction conferred by section 38 of the Act is not 
appellate, but revisions! only. 

Shivlal Padma, In re ... ... ... (1909) 34 Bom. 316 

— — — — — — — sics. 195, 478— Sanction 

to prosecute — Subsequent order to prosecute passed under sec. 478.] The grant 
of a sanction to prosecute to a private individual under section 195 of the Criminal 
Procedure Code, 1898, is no bar to the subsequent institution of proceedings by 
the Civil Court itself under section 478 of the Code. 

Queen- Empress v, Shanhar (1888) 13 Bom. 384, followed, v 

Emperob m. Naqji C4helabuai ... ... ... (1909) 34 Bom. 88 

— — — — — — — -* sec. 435 —Htgh Court — 

Criminal revisional jurisdiction — Interference on questions of law*— Fundings of 
facts when can be questioned* 

Bee High Cqvut •«« *«» *#* «»* 378 

CURATOR’S ACT (XIX OF 1841), secs. 3, 4 and 14~~0^ Act (V of 1840)— 
Heath of representative Yatandar— Deceased’s widow representative Vatandgr-** 
Heath of the mdow^ApplicoMon by the nearest heir of the decerned male 
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Vatu it Jar fm pus session ~8n months, calculation of— Property < latmcJ by 
right a %n swccooion” — .Inquiry upon solemn dcchit ation — Affidavit upon ml turn 
affirmation!] One Kotiappu, representative Yatan&ar of Deshagat YaUu, died in 
X8D2. His widow Basawa was entered on tlie Vat an Register^ repiesenfttthe 
Yatandar and she held the Vatan property until hex death in 1907. Within 
six months of Basawa’ s death, Khanappa, who claimed to be the nearest heir of 
Kotiappa, applied for possession of the property under the Curat ox’s Act (XIX 
of 1841} and the Judge granted his application One of the opponents to the 
application thereupon moved the High Com l under the extiaoi dinar v jurisdiction 
contending that* 

(1) Under section 14 of the Uiuaior’s Act (XIX of 1841) the provisions of the 
Act could not be put in force because Ivotrappa died more than six months before 
the date of the application, and 

(2) In granting the application the Judge did not follow the procedure which 
is made imperative by the words of section 3 of the Curator’s Act (XIX of 1841), 
that is, theie was no inquiry upon solemn declaration of the complainant 
(applicant). 

Held, confirming the order, that, 

(1) The decease of the proprietor whose propeily was churned by right “in 
succession” lefoired to m section 1 1 of the Cuiatoi’s Act (XIX of is4l) included 
the deeoa c e of Basawa because she was, between the death of her husband and 
her own decease, the proprietor of tbe property claimed All that was to be 
decided was who should be put into possession of the property m succession to the 
last deceased holder. *- 

(2) The Judge having acted upon the application of the claimant in addition 
to his affidavit on solemn affirmation, the statements in the affidavit furnished 
sufficient grounds for action under section 4 of the Cuiator’s Act (XIX of 1841) 
having regard to the provisions of the Oath’s Act (V of 1840) 

Bhimaepa v. IIhanappa ... ... (1909) 34 Bom. 115 

DAMAGES, MEASURE OF — Stoppage in ti an situ — Ultimate destination of goods 
— 'Duration of ii ansit— Pledgee of bill of lading — Sale of Goods Act (50 and 57 
7tc„ c. 71), secs. 45 and 17. 

See Sale or Goods Act (56 and 57 Vie., c. 71), secs. 45 and 47 ... 610 

DAUGHTERS, INHERITANCE OE— Hindu law- Mitalshara- Daughters in- 
heriting property from theh father — Shares separate and absolute — Tenants- 
in-common i] In the Bombay Presidency a daughter taking property from her 
father inherits it as stridhan and daughters take their shares separately and 
absolutely. 

When the propei ty so inherited is not physically divided, it is held by the 
i daughters as tenants* in- common and not as joint tenants and there is no survivor- 
| t . ship between them. 

h *t . 1 1 j * * In cases affecting inheritance the mle is to adhere to the decisions of the Court 
; ) . ' ” ' to which the district from which the case arose is subject. 
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DEBTS— Hindu law—Emdif family firm— Trade — Manager passing promissory 
notes in the firms name without any advantage to the firm — Minor oo-parcener— 
Liability of minor co-parcener in suit on promissory notes . 

See Hindu Law ... ... ... ... ... 72 

DECLARATION OF EIGHT, SUIT FO E—PnbU road-Bighi of marching in 
procession with a car— Injunction restraining interference with the right . ] 
Plaintiffs sued on behalf of themselves and of other members of a uligious com- 
munity to lane a declaration of their right of marching in procession with a car 
along a particular public road to ceitain temples and for an injunction lestiaming 
the defendants ftom interfering with the plaintiffs. The defendants contended 
that the plaintiffs had no light to match along the load. The lower Con its 
dismissed the suit on the ground tint the road being public the plaintiffs could 
not sue unless special damage weie shown and pioved. 

On second appeal by the plaintiffs hdd, xeveismg the deeiee and allowing the 
claim, that the suit was not tor removal of a ] nblic nuisance but for a declaiafion 
of the right of an individual community to use the public road. Eveiy member 
of the public and e\ory sect has a right to use the public streets in a lawful manner 
and it lies on those who would restiain him 01 it to show some law or custom 
having the force of law abrogating the privilege. 

Badyopachariar v. J Rama Rao (1902) 2G Mach 070, followed, 

Baslxngappi Paeuta v. Dhaemapfa Basapfa ... ( i 0 1 0) 31 Bom. 571 

, SUIT FOR — Lund held a « Scnanjam — Decision of the 1mm 
Commissioner — Finality — Exclusion of Jurisdiction of Ciul Courts — Revenue 
Jurisdiction Act (X of 1870), &cg, 4, sub-sic. ( a ). 

See Rr venue Jurisdiction Act ... ... ...232 

— Sepeci/ic Belief Act {l of 1877), s <\ 42 — Civil 

P'locedute Code (Act VIII of 1850)-, sec. 15—15 and 10 Vic, e 80, $ oO—Buit 
by plaint iff for mci e declaration that the minor defendant it as not his son — 
Investigation of claim without chlay. 

Sec On il PEouDunr Ooivl (Ac i VTIT oi IS> V >) sfc 15—15 \\t> 16 
Vn ,c.80, s. 50 ... ...070 

- — — — - — Hereditary Offices Act (Bom* Act Ilf of 1874), 

secs. 25, 30 — Death of registered Vatanda'i — Rtprt *entution- — Eldest Honor ether 
nearest heir of the deceased - Jurisdiction . 

£VeITi,REoirAE\ Omci > Act ... ... .,.101 

— AND INJUNCTION, SUIT FOR -Rejection of plaint as not 

properly stamped’— Appeal — Application to state a . case to High Court — 
Summary dismissal of appeal— Application for revision— Jurisdiction— Aden 
Act (II of 1864), secs. 8 and 15. 

See Jurisdiction *#* «*• ... ... 267 

DE C RE R— Civil Procedure Code (dc£ XIV of 1882), secs * 235, 320 — Gujarat 

Talnkdar's Act (Rom* Jet VI of 1888), secs. 28, 29l> and 29 IU — Decree against 
TaluAdar— Execution— Decree transferred to Taluhdari Settlement Officer — > 
Notification of management-— Submission by persons having clams— Application 
for the continuance of the execution proceedings against the legal representative 
Of ike deceased judgment-debtor — Certificate under section 29i£ of the Gujarat 
TaluMar's Act (Rom* Act YI of 1888) — Managing Officer— Taluhdari Settlement 
Officer. 
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DECREE— Civil Procedure Code {Act Vof 1908), «6<>, 33, Order XX, Rules Band 7 
— Administration suit — Finding on a substantial question of right between 
parties — App o intm ent of rec elvers — Find in g — Appeal . 

See Civil Procedure Code ... 182 

- — — Civil Procedure Code (Act V of 1908), see 151 —Decree of Small Cause 

Court — Money lying in deposit in the Court of the First Glass Subordinate Judge- 
Attachment and recovery of money in execution of the Small Cause Court decree — 

Suit in the Court of the First Class Subordinate Judge for a declaration that the 
attachment was invalid and for refund of money — Decree accordingly -Proceed* 
ings m the small Cause Court and order for refund by that Court — Order not 
sustainable . 

See Civil Procedure Code »•* «r«« 135 

Execution of decree — Decree for rent— Suit for redemption — Talcing of 

accounts under the Delclchan Agriculturists* Relief Act (XVII of 1879) — 
Result of account showing that mortgagee overpaid himself from rents and 
profits — Mortgagee's right to execute decree for rervtf] In virtue of a decree for 
four gears’ rent, passed at a time when the provisions of the Dekkhan Agri- 
culturists’ Relief Act did not apply, the plaintiff (mortgagee) became entitled to 
recover a certain sum from the defendant (mortgagor). After the introduction 
of the Dekivhan Agriculturists' Relief Act, the latter sued the former for redemp- 
tion of the mortgage of the land in respect of which the rent-note sued on had 
been passed ; on taking accounts in the way directed by the Act, it was found that 
the plaintiff as mortgagee had overpaid himself from the rents and profits of the 
land. The plaintiff thereafter applied to execute his decree for rent. Both the 
lower Courts dismissed the application on the ground that the plaintiff had 
already recovered more than was due to him as mortgagee from the rents and 
profits of the land. On appeal : — 

Meld, that the lent decree must he executed as it stood, having regard to the 
fact that the provisions of the Dekkhan Agriculturists’ Eelief Act did not apply 
when it was passed, and that the accounts which were taken for the purposes 
of the subsequent decrees were taken for a special purpose — -that is, for enabling 
the defendant to redeem on favourable terms, and did not entitle him to recover 
anything from the plaintiff by way of set-off. 

Mtjgappa v. Mahamadsaheb h, ... (1909) 34 Bom. 200 

— — Execution — Step-in-aid of execution— Applications for execution presented 

by assignee of decree-holder — Dismissal of the application for non-production of 
assignment deed — Limitation Act (XV of 1877), Art. 179, cl. 4 

See Limitation Act 68 


- “ — — Execution — Execution made conditional upon payment of Court fees— 
Application for execution without payment — Dismissal — Second application with 
payment— Application made in accordance with law— Limitation Act XV of 
1877), Art. 179. 

See Limitation Act ... •*» ««. 189 

-Pensions Act (XXIII of 1871), secs* 6, 8, 11 — Toda giras allowance— 
axe of the rights to receive allowance at a Court sale— The allowance 
name of the purchaser — Application by heirs of the purchaser to 
Certificate of Collector * 
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cl. (3) ] Meld, dismissing tlie second appeal, that when the decree of the lower 
Court is reversed or varied in appeal, the decree of the appellate Court becomes 
the decree in the suit which is to he executed in execution proceedings* 

Navlaji Sardarmal v. Rama Dhondi ... ... (1909) 34 Bom. 138 

DECEEE — Suit upon mortgage— Mortgage executed by adult members of the family 
— Suit brought against all members excepting a minor — Sale of mortgaged 
property in execution — Minor seeking to exempt his share from sale — Repre- 
sentation of the minor by the adult members — Transfer of Property Act (IV of 
1882), see. 85. 

See Transfer of Property Act ... •#.354 


— , EXECUTION OF— Civil Procedure Code (Art XIV of 1882), sec. 25S— 

Adjustment or payment of decree — Adjustment not certified to the Court— Decree- 
holder acting upon the adjustment and receiving money — Application to execute 
the decree — Estoppel by conduct — Indian Evidence Act ( I of 1872), see, 115. 

See Civil Procedure Code (Act XIV or 1882), sec. 258 ... 575 


— —— — — ■ Family property — Division under an award — House 

of residence — Prohibition of sale by a co-sharer of his portion to an outsider — 
Pre-emption — Construction— Court-sale — Prohibition not effective . 

See Pre-emption Ml *«* ... 567 

DECREE-HOLDER — Civil Procedure Code (Act XIV of 1882), see. 258 — Adjust- 
ment or payment of decree— Adjustment not certified to the Court — Decree-holder 
acting upon the adjustment and receiving money — Application to execute the 
decree — Estoppel by conduct— Indian Evidence Act (/ of 1872), sec. 115. 

See Civil Procedure Code (Act XIV of 1882), sec. 258 ... 575 


_ — , MAJOR, RIGHT OF, TO GIVE DISCHARGE -Limitation 

Ad (XV of 1877), sec. 8, sob If art , 179, expl. I— Limitation Act (IX of 1908), 
sec. 7 — Minor decree-holders — Application for . execution by guardian Attain- 
ment of majority by one decree-holder —Application by guardian takes eff&c 
in favour of all— Right of the major decree-holder to give discharge in respect 
of the judgment-debt . 

See Limitation Act (XV of 1877), sec, 8, sen* II, art. 179, excl. I... 672 

DEKKHAN AGRICULTURISTS’ RELIEF ACT (XVII OF im)-Suit for 
redemption — Taking of accounts under the Dekkhan Agriculturists * Relief Act 
(XVL1 of 1879) — Result of account showing that mortgagee overpaid himself 
from rents and profits— Mortgagee’s right to execute decree for rent — Execution — 
Decree . 

See Decree |«t *** « * 0 III **« 260 


I 

f Ah 


— . - — — * sec. 2 — Agri- 

culturists — Definition — Interpretation.^ Section 2 of the Dekkhan Agriculturists* 
Relief Act (XVII of 1879) gives two definitions of the term c< agriculturist/' one 
in clause 1 and the other in clause 2. 

The former applies where a party to a suit is an agriculturist at the time the 
suit is filed by or against him. 

The second clause, which gives a special definition of the term <c agriculturist ” 
for the purposes of Chapters il, III, IV, and VI and section 69 of the Act, is not 
exhaustive but is merely inclusive and is intended for a special purpose. 

The decision in Mahadev Narayan Zohhmde v, Vinayah Qangadhar 
Purandhare (1909) 33 Bom. 504 does not lay down the proposition of law that a 
party to a suit il not entitled to the privileges of an agriculturist under 

b 134—6 
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Dekkhan Agriculturists* Relief Act, 1879, if lie was not an agriculturist at the 
time the liability In question was incurred even though it may be that he was an 
agriculturist within the meaning of the first clause of section 2 at the time of 
the suit. 

Damodak, Nandeam: v . Manubai ... ... (1909) 34 Bom. 65 

DEKKHAN AGRICULTURISTS* RELIEF ACT (XVII OF 1879), sec. 2, c%, 2— 
Amending Act ( XXIII of 1881 )-~Ratncigiri District — Mortgage of 1881 — 

Suit for account — Agriculturist,] The plaintiff whose land and residence was in 
R itnagiri District executed a mortgage in the year 188 L The Dekkhan Agri- 
culturists* Relief Act (XVII of 1879) which extended to the districts of Poona, 
Satara, Sholapur and Ahmednagar, was not applicable to the Ratnagni District in 
the year 188 L In the year 1896 the plaintiff brought a suit for an account of 
what was due on the mortgage under the provisions of section 15D of the Act 
(XVII of 1879) and contended that he was an agiieulturist in 1881, that is, when 
the liability under the mortgage was incurred. 

Jfeld, that the plaintiff oould not sue under section 15D of the Act (XVII of 
1879) as he was not an agriculturist within the meaning of the Amending Act 
(XXIII of 1881). 

The expression tc then definad by law ” in section 2, clause 2 of the Act (XVII 
of 1879) relates to the time when any part of the liability was incuried. 

Shake ab Ramkbishna v, Kbishnaji Ganesh ... (1909) 34 Bom, 161 

— — — sec. 32— Com- 
promise of the case—* Court's duty to record the compromise and pass decree in its 
terms — Pleaders compromising without authority from Us client — Client to 
apply to cancel the compromise.] There is nothing in the provisions of section 
12 or m any other section of the Dekkhan Agriculturists’ Relief Act, 1879, which 
expiessly deprives the parties to a suit of the power of entering into a compromise 
and having that compromise lecorded under section 375 of the Civil Procedure 
Code of 1882 which is the same as Order XXIII, rule 3 of the Code of 1908. 

A compromise means the settlement of a disputed elaim. 

Where a party complains that a compromise effected in his name by liis pleader 
was unauthorised, he musts move the Court to cancel all that has been done and to 
revive the suit. 

JBasangowda v. Churekigirigowda (1910) see page 408 ante, followed. 

Pieaji v . Ganapat t ... ... ... (1910) 31 Bom, 502 


- — — ■— — SECS. 12 AND 

13— 'Retrospective effect — Indebtedness existing at the date of the passing of the 
Act, as well as future indebtedness.] The plaintiff sued to recover from the 
defendant a certain sum due on a money bond, dated the 17th May 1904* The 
$uit was cognizable by the Court in its Small Cause jurisdiction. The bond sued 
i J Iff gassed in adjustment of an existing debt which itself was the balance due 
I . \ w previous advances. Some of the provinces including sections 12 and 13 of 
\ the Dekkhan Agriculturists’ Relief Act (XVII of 1879) were made applicable to 
the district on the 15th August 1905 and the present suit was filed on the 26th 
; March 1909. As the several advances which led to the bond were prior in date 
te|^|d ,the application of the provisions of the Dekkhan Agriculturists’ Relief Act 
s of 1879) to the district, the following question arose : — 

section 13 of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) 
So as to apply to the case of transactions entered into before the 
|cm to the district but the suit in respect of which k instituted 

^ |j-L ^ ^ f ^ , •, ; a l +■ 
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Sections 12 and 13 of the Dekkhan Agiueulturists 5 Belief Act (XVII of 1879) 
show that it was the intention o£ the legislature to open up all transactions 
between the parties having a beaiing upon the claim out ot which the suit arises 
from the very commencement. This is one of the means adopted by the legis- 
lature to carry out the intention expressed in the preamble of lelievmg the agricul- 
tural classes from indebtendness exiting at the elate of the passing of the Act as 
well as future indebtedness. 

Sivlal Jetharhai v* Bhikiia Bahjast ... (1909) 34 Bom 220 

DEKKHAN AGRICULTURISTS’ RELIEF ACT (XVII OF 1879), sec. 16D, 

CL. (Z)Suit by mortgagor for account — Application, for redemption decree in 
appeal — Redemption decree passed by Court in appeal — Decree in the suit — 
Interpretation."] In a suit tor an account brought by a mortgagor under the 
provisions of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) the Court 
found that a sum of Rs 100 was due by the plaintiff to the defendant. The 
defendant appealed. The appellate Court, on the plaintiff’s application th it his 
suit should be treated as one for redemption, passed a decree for redemption 
on payment of Rs. 49-2-0 by the plaintiff to the defendant. 

The defendant preferred a second appeal contending that the words “ the decree 
in the suit ” in section 15D, clause (§) of the Act meant deciee in the original 
Court and not of the Court of Appeal* 

Meld, dismissing the second appeal, that when the decree of the lower Court is 
reversed oi varied m appeal, the decree of the appellate Court becomes the decree 
in the suit which is to be executed in execution proceedings. 

Navlaji Sardarmal i\ Rama Dhondi ... (1909) 34 Bom. 158 

BE LAY — Limitation Act ( XV of 1877), secs. 5 and 7 —Application to file an appeal 
in formci pauperis — Delay in making the application — Minor applicant— Excuse 
of delay — Probate — Grant of probate— Question of title not affected by the 
grant — Res judicata — Civil Procedure Code \Act V of 1908), sec. 11, 

See Limitation Act (XV op 1877), secs. 5 and 7 ... 589 

— IX IXVESTIGATIOX OF CLAIM— Specific Relief Act (I o/1877), sec . 

42— Civil Procedure Code (Act VIII of 1859), 15— 15 and 16 Vic.,c. 86, 

s. 50 — Suit by plaintiff for mere declaration that the minor defendant was not his 
son. 

See Civil Procedure Code (Act VIII or 1859), sec. 15—15 and 
16 Vic., c. 86, s. 50 ... ... ... ...676 

DEPOSITIOX, CORROBORATIOX OF— Criminal Procedure Code (Act V of 1898), 
secs , 162, 28 Indian Evidence Act (I of 1872), sees. 21, 157 — Evidence — 
Admissibility of evidence Statements made by icitness to Police and Ranch—- 
Statements made by the witness as accused before the Committing Magistrate— 
Witness deposing to different story before the Sessions Court — Corroboration of 
the deposition before the Committing Magistrate by statements made before 
the Police and the Ranch — Investigating Police Officer — Deposition * of m 
to statements made by witnesses to him— Examination- in-chief— Practice and 
procedure. 

See Evidence Act (I or 1872), secs. 21, 157 ... ... 599 

DIRECTION Practice— Third party procedure— Directions, refusal to give — 
Discretion. 

See Third Party *** ... •»» 423 

DOCUMENT— Granting exemption of assessment in lien of services rendered of to be 
rendered not stumped or registered. 

See Tkansfbb os Pbopertt Ac* «*• id < i » ' /r 2 $7 
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DOCUMENTS, INSPECTION OY-CasU—Trudee of caste fmds-Extent of 
, wht to inspect documents— Demand and refusal— Jurisdiction of Givil Courts 
in caste-questions — Application of Indian Trusts Ad (I I of IS 82), secs. , b an Jf 
to creation of trusts of caste funds— Civil Procedure Code {Act V of 1908), 
sec* 151.1 As a result of dissensions m a Hindu caste a suit was rued by tiie 
plaintiff, a trustee of certain caste funds and member of the Managing Committee, 
against the defendant, a co-trustee and the President of that Committee. Ihe 
plaintiff prayed for a declaration that he had the right to inspect all hooks and 
documents of the Mahajan Managing Committee, Bub-Committee and Trustees, 
and for an injunction restraining the defendant fiotn interfering with him in the 
exercise of such right. The only two documents about which there was any real 
controversy were the minutes of the Sub-Committee and the correspondence iiie 
of the Mahajan. 


PLelf that as trustee of the Berasar and Sadharan funds, the plaintiff had m 
right, either in law or by virtue of any caste rules, to the roving inspection 
claimed. 

Bank of Bombay v. Bulemm (1908) 82 Bom. 466 at p. 474, referred to. 

Meld, fuither, that the Mahajan fund of this caste being a purely secular fund 
the Indian Trust Act applied, and the plaintiff could not claim to have been mode 
a trustee of that fund merely by virtue of a caste resolution and his own letter of 
acceptance. 

Meld) further, on the evidence, that there ha sheen no express demand addressed 
by the plaintiff to the proper quarter, and no refusal by the defendant such as 
would he necessary to enable a suit of this character to succeed. 

Meld, further, that where rights to property are not involved all matters of 
internal management must be left to the decision of the caste. 

The question in dispute was in reality a question between the caste and a 
section, apparently a small section, of the caste led by the plaintiff, and as such it 
was outside the Court’s jurisdiction in accordance with decision in Nemchand 
v. Bmaithand (1880) 5 Bom. at p. 84 B. N. Lalji Sham/iv. WaJji WardJman 
(1895) 19 Bom. 507, referred to and distinguished. 


f j f Eddy lastly, that when according to well established principles ceitain questions 

J 3 1 ! j ! , have been removed from the junsdiction of the Court, they cannot ho brought 
ilfSwin the jurisdiction under section 151 of the Civil Froceduie Code (Act 

Hi jfjHt |W8). 

1 Jrtmarhai Narsey v * Chapsey Oooverji «•! Ml (1909) 34 Bom. 167 


DOMICILE — Application for guardianship of minor — Place where the minor 
ordinarily resides— Jurisdiction— Guardians and Wa? ds Act {VIII \of 1890), 
sec, 0. 

See Guardians and Wards Act ... ... ... ««* 121 


EJECTMENT, SUIT BOR —Saranjam — Inam — Miras ( permanent tenancy)— Denial 
jk ■ * of Saranjamdaf s title— Attornment to successive Sara n j amdars— Estoppel — 
iH I \ Claim to hold as mirasi tenant — Limited interest — Adverse possession . 

Bee Saranjam 

I OB MUNICIPAL COUNCILLORS-^^ Belief Act (I of 1877), 
principles underlying interference by High Court — Municipal 
Jurisdiction and discretion of Chief Judge of Small Causes 
ubay Municipal Act {Bom. Act III of 1888 as amended by 
5)> sees. 33 and 84 

lorn Apt III m 1888 as aiwued by 

rtilfT 88 
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ESTOPPEL — Barmjam — Indm — Miras ( permanent tenancy) — Denial of Saranjcm- 
dar's title— Attornment to successive Saranjamdars ] In an ejectment suit 
brought by an Inamdar against persons claiming to hold as Mhasi or permanent 
tenants, it was conceded that the Indm rights in the land in suit appertained to a 
Saranjam held on political tenure and that the piesent incumbent of the Saranjam 
was the plaintiff. The defendants resisted the plaintiff’s claim to eject them on 
the ground that the Indm rights were merely the right to leceive the royal share 
of the revenue and that the proprietary lights in the soil were, piior to the date 
* of the grant, vested m the grantee of the Inim, had descended to his heirs inde- 
pendently of the Indm and furnished the leasehold or Miras! light. 

Held, that the defendants 7 contention involved the denial of the title to the 
reversionary lights in the lands m the defendants’ occupation of the successive 
fcaianjamdars approved by Government, The defendants had, however, been 
continuously paying lent for their holding to the successive Saranjamdars includ- 
ing the plaintiff. They were thus estopped by attornment from disputing the 
plaintiff’s title. 

Vasudev Daji v. Bdbctji Banu (1871) 8 Bom. H C R, (A. 0. J.) 175 and Doe 
dem , Marlow v. Wiggins (1818) 4 Q. B. 367, refeied to, 

Trimbak Ramchandra v * Sherh Gulam Zilani ... (1909) 34 Bom, 329 

BY CONDUCT — Civil Procedure Code ( Act XIV of 1882), sec. 258— 

Adjustment or payment of decree — Adjustment not certified to the Court — Decree- 
holder acting upon the adjustment and receiving money — Application to execute 
the decree— Indian Evidence Act (I of 1872), sec, 115. 

See Civil Procedure Code (Act XIV of 1882), sec. 258 ... 5 75 

EVIDENCE ACT (I OF 1872), secs. 21, Ihl— Criminal^ Procedure Code (Act V 
of 1898), secs, 152, 288 — Evidence — Admissibility of evidence —Statements made 
by witness to Police and Punch — Statements made by the witness as accused 
before Committing Magistrate— Witness deposing to different story before Sessions 
Court — Corroboration of the deposition before the Committing Magistrate bp 
statements made before the Police and the Punch — Investigating Police Officer — 
Deposition of, as to statements made by witnesses to him -Biamination-m-chi ef 
— Practice and procedure .J During the trial of an accused poison, the Sessions 
Judge admitted into evidence and used against the accused the following state- 
ments : (1) statements made by a witness to the Police implicating the accused, (2) 
the same witness 7 statement to the Paneh, (3) and his statement as an accused 
person made beforo a Magistrate, and (4) statements made by the co-accused to 
the Police. The witness, when he was examined before the Committing Magis- 
trate, gave a consistent story ; but he deposed to quite a different veision when he 
was examined in the Sessions Court. The learned Judge disbelieved the changed 
story, and he used the witness’ statements to the Police and his statements as an 
accused person and his statements to the Paneh, by way of corroboration of what 
the witness had stated to the Committing Magistrate. The accused was convicted 
and sentenced. On appeal 

Held , (1) that it was an error to admit statements Nos. 1 and 2 for the purpose 
of corroborating statements No. 3, for only the statements of witnesses made to 
the trying Court can be corroborated in the manner contemplated by section 157 
of the Indian Evidence Act, 1872. Previous statements might be used to 
corroborate or contradict statements made at the trial ; not to corroborate state- 
ments made prior to the trial. 

(2) That statements No, 2 were altogether inadmissible as evidence of the 
accused's guilt, for they could at most be legarded as admissions by the oo- 
accused which could possibly be used against himself, but could not bo proved 
and used against the accused. 

The Investigating Police Officer ought not to be allowed to depose in examina- 
tion-in-chief to yrihat the witnesses stated to Mm. It opens up an undesirably wide 
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field for cross-examination and leads to the attention of the (Joint being diverted 
and distracted from the true issues . Moreover it is contrary to the plain intention 
of section 162 of the Code of Ciiminal Procedure -which is that such statements 
should be used, if at all, on behalf of and not against the person under tiial. 

Emperor v. Akbar Badog ... ... ... (1910) 34 Bom 599 


EVIDENCE ACT (I OF 1872), sbc.^ 92 — Written agreement -Sale-deed— Contem- 
poraneous oral agreement to treat it as mortgage — Absence of fraud, misrepresent- 
ation, Sfc.— Oral agreement cannot be pleaded*] Where parties enter into a sale- 
deed with a contemporaneous oial agreement to treat it as a mortgage, it is not 
open to either of them to plead the oral agreement in absence of fraud, misrepre- 
sentation or failuie of consideration or the like reason rendering the sale void. 

Sahgira Malappa ». Bamappa ... ... ... (1909) 34 Bom, 59 

— ■ — sec. 115 — Civil Procedure Code [Act XIV of 

1882), sec. 258 — Adjustment or payment of decree— Adjustment not certified to 
the Court— Decree-holder acting upon the adjustment and receiving money — 
Application to execute the decree— Estoppel by conduct ] A decree was adjusted 
outside the Court. No notice was given to the Comt of the adjustment ; and its 
sanction was not taken under section 258 of the Civil Pi ocedure Code of 1832. 

The decree-holder received payments under the adjustment and after some time 
applied to execute the decree irrespective of the adjustment. The judgment-debtor 
pleaded the adjustment as a bar to execution. The decree-holder contended that 
the adjustment not having been certified to the Court, it could not recognise it as 
valid, but was bound to execute tbe decree The Subordinate Judge ovenuled 
tbe contention, holding that as the decree-holder had, after tbe adjustment, 
received for serveral yeais moneys under it, he was estopped by conduct under 
section 115 of tbe Indian Evidence Act, 1872. 

Held, that tbe view of the Subordinate Judge gave the go-by to tbe plain 
language of the last paragiaph of section 258 of the Civil Procedure Code, I8b2. 

There is no room left by the law for the operation of the law of estoppel in 
tie matter of execution. The last paragraph of section 258 enacts a special law 
I „ , Jot a special purpose, whereas section 115 of the Indian Evidence Act, 1872, 

| fjj relates to the general law of estoppel ; and the principle is that a special law 
1 5 I overrides for its purposes the general law. 

Per Chanda vabkar, J.— -Fraudulent executions of decrees must be discouraged 
by the Courts whenever they come to their notice; and decree-holders, who enter 
freely into adjustments outside the Couit and do not certify them as required by 
law, but fraudulently apply for execution, ignoring the adjustment, should be 
dealt with under the criminal law. 


Per Heaton, J .— The puipose of section 258 of the Civil Procedure Code, 
1882, is that the Court shall have complete knowledge of all that is done towards 
the satisfaction of its decree. 


Trimbak Bamerishna v. Hari Lax man 


(1910) 34 Bom, 575 


'EVIDENCE, ADMISSIBILITY OF— Criminal Procedure Code {Act V of 1898), 
1^2, 288 —Indian Evidence Act (/ of 1872), secs. 22, U7— Evidence— 
j'| ; $4$, [Statements made by witness to Police and Panel— Statements made by the 
accused before the Committing Magistrate— Witness deposing to 
h f i before the Sessions Court— Corroboration of the deposition before 

illi® I J Magistrate by statements made before the Police and the Panch— 

police Officer — Deposition of, as to statements made by witnesses 

Jt-k- •. /) k*. j l. t .. . . v 
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EXECUTION — Civil Procedure Code (Act V of 1008), sec* 151 — Decree of Small 
Cause Court-Money lying in deposit in the Court of the First Class Subordinate 
Judge — Attachment and recovery of money in execution of the Small Cause Court 
decree — Suit in the Court of the First Class Subordinate Judge for a declaration 
that the attachment teas invalid and for refund of money— Decree accordingly — 
Proceedings in the Small Cause Court and order for refund by that Court — Order 
not sustainable. 

„ Sec Civil Procedure Code ... ... ... .,,135 

— — Decree-Decree for rent — Suit for redemption— Taking of accounts 

under the DeWian Agriculturist J Belief Act {XVII of 1 879 ; — of 
account showing that mortgagee overpaid himself f torn r^nts and profits — 
Mortgage 's right to execute dec/ ee for rent ] In virtue of a decree for four years* 
rent, passed at a time when the provisions of the Dckkhan Agricultui inis’ Keli* f 
Act did not apply, the plaintiff (moitgngee') became entitled to lecover a certain 
sum from the defendant imoitgagoi). After the introduction of the Dekkhan 
Agiiculturists’ Belief Act, the latter sued the former for redenution of the 
nioitgage of the land in resp°ct of which the lent-note sued on had been passed ; 
on taking accounts in the way diiected by the Act. it was found that the plaintiff 
as mortgagee had oveipaid himself from th© lents and profits of the land. The 
plaintiff thereafter ^ applied to execute his decree for rent. Both the lower Courts 
dismissed the application on the ground that the plaintiff had already recovered 
moio than was due to him as mortgagee from the rents and profits of th© land. 

On appeal : — 

Held, that the rent decree must he executed as it stood, having regard to the 
f*.ct that the provisions of the Dekkhan Agriculturists’ Belief Act did not apply 
when it was passed, and that the accounts which weie taken for the purposes dr 
the subsequent decree were taken for a special purpose — that is, for enabling the 
defend mt to redeem on favourable terms, and did not entitle him to recover 
anything fiom the plaintiff by way of set off. 

Mugappa v . Mahamadsaheb ... ... ... (1909) 34 Bom. 260 

— Decree — Step-in-aid of execution — Applications for execution present- 

ed by assignee of decree-holder — Dimissal of the application for non- production 
of assignment deed — Limitation Act {XV of 1877), art. 179, cl. 4. 

See Limitation Act ... ... ... ... ... G8 

—— — . Gujarat Tdlulcdar's Act {Bom. Act VI of 1888), sees. 28, 291? and 

29E — Decree ' against Tdhikddr — Decree transferred to Tdluhddri Settlement 
Officer— Notification of management— Submission bij persons having claims— 
Application for the continuance of the execution proceedings against the legal 
representative of the deceased judgment-debtor — Certificate under sec. 29 A? of 
the Gnjardi Tdlukdar's Act {Bom. Act VI of 1 888) —Managing Officer— 
Tdluhddri Settlement Officer— Civil Procedure Code ( Act XIV of 1882), 

235, 320. 

See Civil Procedure Code ... •« ... .*« 142 

-Limitation Act (XV of 1877), art . 1*10— Decree —Execution made 

conditional upon payment of Court fees — Application for execution without 
payment— Dismissal — Second application with payment — Application made in 
accordance with law . 

See Limitation Act ... ... ... ... 180 

r — — Pensions Act {XXIII of 1871), sees. 6, 8, 11 — Toda giras allowance 

—Purchase of the rights to receive allowance at a Court sale— The allowance 
entered in the name of the purchaser — Application by heirs of the purchaser 
to receive arrears of allowance— Certificate of Collector. 

See Pensions Act ... ... .*• „ «* l$4 
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EXECUTION — Suit upon mortgage— Mortgage executed by adult members of the 
family — Suit brought against all members excepting a minor— Decree — Sale of 
mortgaged property in execution — Minor seeking to exempt Jiis share from sale 
— ’Representation of the minor by the adult members— Transfer of Property Act 
(IF #1882), set % 85. 

See Teansfeb of Rbopeety Act ... .*» ... 354 


- OP DECREE— CM Procedure Code ( Act XIV of 1882), secs , 241, 

252, 047 —Decree — Execution — Death of judgement-debtor — Legal representatives 
of the judgment-debtor brought on record — Dispute as to property — Legal repre- 
sentatives should put fonvard their claim under sec . 244. — -They cannot raise the 
defence in a separate suit for possession by auction-purchaser — Auction-purchaser 
not a stranger.’] C sued M on a money-bond. M having died during tbe 
pendency of tbe suit, bis widow R and bis brother N weie brought by 0 on tbe 
record as bis representatives. A decree was passed awarding tbe claim out of the 
property of tbe deceased. After the passing of the decree, but before it could bj 
executed, both R and N died. C then brought on tbe record tbe defendants as 
the legal respxesentatives of M, Tbe latter denied that they were M’s legal 
representatives or that they had any property of M’s which could be liable tor 
the decree. The Court oven tiled the objections, and in execution of the decree 
attached and sold the property in dispute. The plaintiff purchased tbe property 
at tbe sale and filed this suit to recover possession thereof from tbe defendants. 
Tbe lowoi Court disallowed tbe plaintiff’s claim on the ground that tbe property 
having been joint property of M and defendants’ survived to the latter at M’s 
death s and that tbe plaintiff obtained no title at the Court-sale which be could 
legally asset fc as against tbe defendants. In the lower appellate Court tbe 
plaintiff contended unsuccessfully that tbe defendants were debarred by tbe 
piovisidns of section 214 of the Code of Civil Procedure, 1882, from asserting 
their title. 

Meld, that as the property was sold by the Court at C’s instance as that of M , 
the question so far was one relating to the execution of the decree arising 
i between the decree-holder and the defendants as judgment-dcbtois under section 
262 of the Civil Procednre Code of 1882. It was, theiefore, a question in 
i | relation to them falling within section 24 1 of tbe Code by reason of tbe explanation 
q < g Section 847 that applications for the -execution of tbe decree were proceedings 
/] K^plWSifc Tbe defendants were consequently bound to object to the attachment 
* * ' km sale under that section, so far as the decree-holder’s action was concerned. 

It Was contended that whatever might have been the result, if the decree- 
holder had been a party to the suit, the present dispute was between the 
auction-purchaser, who was a stranger to the pievious suit and tbe execu- 
tion proceedings therein, and tbe defendants, and that section 244 did not 
apply;— 


Meld, that though an auction-purchaser at a Court-sale in execution of a 
decree was not a party to tbe suit m which tbe decree was parsed and though 
he was not a representative of either the decree-holder or the judgment-debtor 
^ , fbr the purposes of section 244, yet if the question raised by the judgment- 
1 1 , debtor as to the legality of the Court-sale was virtually one between the parties 
1 1 1 to 1 the suit, that is, between the decree-holder and the judgment-debtor, and if 
1 I |g the decision and result of that question the auction-purchaser was interested, 
|®^ft®^uient-debtor ought not to be allowed to attack the sale in a snit. 


l all such cases is whether the ground upon which the Court-sale 
g^emng no title upon the auction -purchaser affects the parties 
id could have as between them been raised and determined under 
^^M oi d fL 3 ! a ^ tion ^ Tirciiai3e ^ ^ough not a party to that suit* 

!U4fS. v* » W $46 
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EXECUTION OP THE DECREE, APPLICATION FOR— <M Procedure Code 
(Act XIV of 1882), sec . 258 — Adjustment or payment of decree — Adjustment 
not certified to the Court— Decree- holder acting upon the adjustment and receiv- 
ing money — Estoppel by conduct— Indian Evidence Act (I of 1872), see, 115, 

See CiTiXi Procedure Code (Act XIY or 1882), sue. 258 ... 575 

EXECUTOR — Will— Testator's direction to carry on his trade— Loss suffered in the 

** course of the business— Mortgage — Liability of the esecutor— Testator's assets 
liable, 

See Will •«« ... »*• *»• *** ... 209 

FACTORY — Municipal Commissioner , permission of — Unauthorised factory— City 
of Bombay Municipal Act (III of 1888), sec, 890, 

See Bombay Municipal Act M. ... *** 341 


FAMILY PROPERTY, DIVISION OP, UNDER AN AWARD— Bo use of resid- 
ence — Prohibition of sale by a co-sharer of his portion to an outsider — Pre- 
emption — Construction— Court-sale — Prohibition not effective .] An award 

under which family property was divided among co .sharers provided that in case of 
a sale by any of the co-sharers of his portion of the house of residence he should 
sell it to Ms co-sharer for a eeitain sum and that he should not sell it to an 
outsider until the expiration of two months from the date of a notice in writing 
saying that they (co-sharers) were not willing to buy it*. Subsequently a portion 
of the house belonging to one co-sharer having been sold in execution of a decree 
against him, it was purchased by an outsider. The sons of one of the other 
co-sharers, thereupon, having brought a suit for a decimation that the Court-sale 
was not binding upon them* 

Held, that the term of tire-eruption in the award was contemplated, to attach 
to sales made privately and willingly and not to attrchmont and sales in invitum 
the judgment-debtor, 

Vithal Nabayan v, Maruti Naraxan ... ... (1910) 34 Bom. 567 

FINDING — Civil Procedure Code (Ad V of 1908), sec. 33, Order XX, Pules 6 and 
7 — Administration suit — Binding on a substantial Question of right between 
parties — Appointment of t'eceivers — Decree — Appeal , 

See Civil Procedure Code ... ... *•* •»* 182 

FIRE INSURANCE~£«% of Company for further loss. 

See Insurance, Fire ... ... ... ... *•« 1 

FORMA PAUPERIS, APPLICATION TO FILE AN APPEAL IN —Limitation 
Act (XV of 1877), secs, 5 and 7— Delay in making the application —Minor 
applicant— Excuse of delay — Probate — Grant of probate— Question of title not 
afectecl by the grant— R q s 3 udicata~~ Civil Procedure Code (Act V of 1908), 
sec, 11. 

See Limitation Act (XV op 1877), secs. 5 and 7 ... *** 589 

FRAUD— Civil Procedure Code (Act XIV of 1882), sec. 258— Adjustment or pay* 
me^t of decree— Adjustment not certified to the Court— Decree-holder acting 
upon the adjustment and receiving money — Application to execute the decree — 
Estoppel by conduct — Indian Evidence Act (i of 1872), sec, 115. 

See Civil Procedure Code (Act XIV op 1882), sec, 258 ... 575 

FULL COURT —Hot an Appellate Court . T ? 4 

See Presidency Small Cause Courts Act ... *•* *•* fY 
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GIFT — Exemption of assessment in lieu of services rendered or to be rendered — 
Document granting exemption not stamped or registered — Sale-^LZindu law— 
Nibandha— Registration Act {III of 187 7), see. 1 7— Transfer of Property Act 
{irofim) 9 secs.mif){i\m. * 

See Transeer or Property Act *•* ••• ... 287 


— — — Hindu Law — Alienation by widow— Consent by r the body of reversioners — 

Transfer for legal necessity— Transaction for consi U rat ion— Partial relin- 
quishment by widow. 

See Hindu Law *»• ... ... ... §M 105 

POWER TO REVOKE —Mahometan law— Wakf— Gift— Essential elements 
for validity — Power of revocation — General pi inciples — Vuted remainders . 

See Mahomed an Law ... ... ... ... ##t $04 

GOODS, ULTIMATE DESTINATION OP— Steppage in transitu — Duration of 
transit— Measure of damages— Bale of Goods Act- <86 and 57 Vic*, c . 71), 
secs, 45 and 4* 7. 

See Sale or Goods Act (56 and 57 Vic., c. 71), secs. 45 and 47... 640 

GOVERNMENT LAND — Zand Acquisition Act ( I of 1894) — £tf Land ” — Acquisi- 
tion of outstanding interests where Government owns fee-simple. 

See Land Acquisition Act (I or 1894)-“-“ Land ,s ... ...618 


, RESUMPTION OF SHETSANADI LANDS BY— Shetsanadi 

lands— Rules framed under Act XI of 1852 (Bombay)— Government continuing 
the shetsanadi lands to the family who is discharged by Government without any 
fault on Ms part— Continuance on condition of paying full survey assessment on 
the land— Subsequent resumption of the lands by Government. 

See Shetsanadi lands ... ... ... ... 5$q 



GUARDIAN — Personal liability of guardian ad litem of a hmatic to pay costs incurred 
‘ Pessary appeal. 

See Costs ... ... ... ... ... 374 

. * i i Ai-J 

SS AND WARDS ACT (VIII 01? 1890), sec. 9 -Application for 
!***# of minor— Jurisdiction— Domicile— Place where the minor 
.jy resides.'] One Panaehand, a Jain inhabitant of ICapadwani in the 
Ahmedabad District, lived in Lis house at that place. He died leaving him 
surviving a widow and two sons, Lallu and Wadilal, the latter a minor, who all 
Lved m the house. Panaehand’s widow died about a year after him. Thereupon 
Pauachaud’s house and a shop at Kapadwanj were sold and Lallu with his 
minor brother Wadilal went to Baroda in May 1906. At Baroda Lallu embraced 
Christianity and placed his minor brother, who was also baptized, in the American 
Mission Baording Blouse at that place. Afterwards Lallu renounced Christianity 
If ^ 1 !^ 1 ir eg > lnil S g of j - Feb U Ia hy 1909 clandestinely lemoved his minor brother 

b I Aw? F°f d1 ^ H °' Use B f oda A a ? d P la f d him ia the Jain Boarding 

I ii*Hi W®® X Ahmedabad. The minor lived at Ahmedabad till the 15th March 1909 
TT* ***'&*& Ee was removed from Ahmedabad at the instance of the 
i menca11 ^ssion at that place, and taken to Baroda. 
Apnl 1909 Lallu presented an application to the District Court at 
for his appointment as the guardian of the minor's person. The 
whose instance the minor was taken back to Baroda, 
? ino T Bred at Baroda which was beyond the 
’^v ao _ j^isdiction to entertain Lallu 4 s application 
lAxsb (VI II of 1890). The Court 
unfit for ihe appointment, but in the 
pleader, on his application, m •' 
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the guardian of the minor’s person and property, on the ground Hut as the 
minor lived with his father till the father’s death at Kapadwan] which was within 
the jurisdiction of the Court and as the minor’s domicile followed that of Ms 
father which was TCapadwanj, the minor’s domicile was in British India and he 
ordinarily resided within the Court’s jurisdiction. 

Held, on appeal by the opponent, setting aside the order, that the question of 
domicile was wholly in elevant to the question of jurisdiction* The minor was 
living at Baroda and had no other place of residence. He had lived at Baioda 
for three yeais with the exception of twenty-eight days. Therefore Baroda was 
the place where the minor ordinarily resided within the meaning of section 9 of 
the Guardians and Waids Act (VIII of 1890). 

Robert "Ward (Rfv.) v. Velc hand ... ... (1909) 84 Bom. 121 

GUARDIAN, POWER 0 Limitation Act {XV of 1877), sec. 8, sch. II, art 179, 
expl. I— Limitation Act {IX of 1903), see. 7 — Miner decree- holders — AppHca* 
tionfor execution by guardian — Attainment of majority by one decree-holder — 
Application by guardian tales effect in favour of all — Right of the major decree • 
holder to give discharge to the judgment-debtor %n respect of the judgment-debt 

See Limitation Act (XV of 1877), sec. 8, sch. II, art, 179, extl. I. 672 

— , APPLICATION FOB. EXECUTION BY -Limitation Act {XV of 

1877), sec, 8, sch, II, art 179 , expl, I— Limitation Act (IX of 1908), sec. 7— 
Minor decree-holders — Attainment of majority by one decree-holder-— Ap- 
plication by guardian tales effect in favour of all — Right of the major decree- 
holder to give discharge to the judgment-debtor in respect of the judgment-debt* 

See Limitation Act (XV of 1877), sec, 8, sch. II, art. 179, expu L 672 

GUJARAT TALUKDAR’S ACT (BOM. ACT VI OF 1888), secs. 28, 29B and 
29 E — Civil Pi ocedure Code {Act XIV of 1882), secs, 235, 320— Decree against 
Tdluhddr — Execution— Decree transferred to lYduhddri Settlement Officer * — 
Notification of management — Submission by persons having claims — Application 
for the continuance of the execution proceedings against the legal representative 
of the deceased judgment-debtor — Certificate under sec 20 E of • the Q-njardt 
Tdlulcddfs Act (Bom. Act VI of 1888 )— Managing Officer— TaluMtiri Settle- 
ment Officer .] When execution proceedings are commenced against a judgment- 
debtor, they can he continued after his death by substituting the name of the legal 
representative in place of that of the deceased judgment-debtoi n the application 
for execution. It is not necessary to tile a fie&b application under the provisions 
of section 235 of the Civil Procedure Code (Act XIV of 1882). 

Eh achand Earjivandas v. Kasturchand Easidas (1893) 18 Bom. 224*, explained* 

The effect of section 29E of the Gujardt Tdlukdar’s Act (Bom. Act VI of 
1888) is that before the execution of a decree can be proceeded with, the Court 
must be satisfied that tire decree-claim has been duly submitted. If the officer 
certifies that it has been duly submitted there is an end of the matter. If he does 
not so certify, the Court must wait for one month from the ^ date of the receipt by 
the officer of an application for a certificate, and upon being^ satisfied that him 
claim has been duly submitted in accordance with the provisions of section 29R 
of the Gujardt Talukdar’s Act (Bom. Act VI of 1888) it may then proceed with 
the execution. 

The expression w managing officer 55 in section 29B of the Act is merely a 
compendious term for u the Tdlukddrl Settlement Officer or any other officer 
appointed by Government to take charge of the Talukddr’s estate and keep the 
same in his management ” referred to in section 28 of the Act, and where the 
officer who takes charge of the estate and keeps the same in his management re 
the Tdlnkddri Settlement Officer, the « managing officer” is merely a synonym 
for u Tdlnkddri Settlement Officer.” , 
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Where an application relating to a claim is presented to the Subordinate J udge 
and is forwarded by him to the Talnkddri Settlement Officer, it amounts to a 
submission of the claim in writing within the meaning of section 29B of the Act, 
if the Talukddri Settlement Officer is also the managing officer. 

Pubttshottam Eajbai ... (1909) 3i Bom. 142 

HEREDITARY OFIICES ACT (BOM. ACT III OP 1874), secs. 25, 3 e-Death 
of registered Yatandar— Bepresentation— Eldest son o r other nearest heir of 
the deceased — Suit for declaration — Jurisdiction, 2 Section 25 of the Hereditary 
Offices^ Act (Bom. Act III of 1874) imposes the duty upon the Collector of 
determining the custom of a Yatan and what person shall be recognized as 
representative Yatandar. 

A suit for a declaration that the plaintiff is the nearest heir of a deceased 
representative Yatandar is maintainable under section 36 of the Act notwith- 
- standing that it is manifest that the declaration is sought for the purpose of 
establishing a fact which would enable the plaintiff to have his name entered 
in the Yatan Register. 

Eahihkhah Dadamiya ... ... ... (1909) 34 Bom, 101 

HIGH COURT — Criminal rev isional jurisdiction — Interference on questions of law 
—Bindings of facts when can he questioned — Criminal Procedure Code (Act V of 

1898), 485 — Indian Penal Code {Act XLV of 1860)> secs , 511, 124A 

Attempt to commit offences— Attempt to commit the offence of sedition—, Intention^ 
a question of fact.'] It is the settled practice of the High Court of Bombay to 
refuse to interfeie, in the exercise of its revisional jurisdiction, in regard to 
findings of fact, except on very exceptional grounds, such as a misstatement of 
evidence by the lower Court or the misconstruction of documents, or the placing 
by that Court of the onus of proof on the accused contrary to the law of evidence. 


Queen-Empress v, Sketch Sahel Badrudin (1883) 8 Bom. 197 ; Queen-Empress 
V. Mahomed Hasan (1886) Unrep. Cri. Gas. 244; and Queen-Empress v. Chaqan 
JDagaram (1890) 14 Bom, 331, followed. 


, U$*!L *** Man Penal Code (Act XLY cf 1860) all that is necessary to 
f * m attempt to commit an offence is some external act, something 

JWt'W and ostensible of which the law can take hold as an act showing progress 
thwarts the actual commission of the offence. It does not matter that the pro- 
gross was interrupted. 


An attempt to publish sedition is complete as soon as the accused knowingly 
sells a copy containing the seditious article. It is none the less an attempt 
because something external to himself happens which prevents a pemsal of the 
article by the buyers or any other member of the public. 


In cases of sedition, the question of intention is one of fact, 

EmPbkob v. Ganesh Ba^vant Modak t4f ... (1909) 34 Bom, 378 

4 | ,4 j * 

HINDU LAW Sudr as — Mi talcsha ra — Legitimate son— Illegitimate son— Yatan— 

$ i HwS^ tue V 9 VVT m ^ u ^ ty reversioner for declaration as nearest heir— Widow 
holder— Vested riglit—Lmitation Act {XV of 1877), art 120.1 
| * V:. j governed by the Mitakshara an illegitimate son cannot inherit a 

m P^rence to legitimate heirs, 


a declaration of heirship to a vatan does not accrue until 
of the last male holder of the vatan, the widow having a 


MSspS 
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HINDU LAW — Adoption — Mother's sister's son also father's brother's son,] The 
adoption of a mother's sister’s son is invalid, even though he may also happen to 
he fathers brother’s son. 

The prohibition against the adoption of a sister’s son, a daughter’s son and a 
mother’s sister’s son is geneial, and not confined solely to persons who aie neither 
Sapindas nor Sagotras. 

. Bamchandra v, Gropal (1908) 82 Bom. 619, followed. 

Walbai v. Heebbai ... ... ... ... (1909) 3 1 Bom. 491 

— Alienation by widow— 'Consent by the body of fever loners— Trans- 

fer for legal necessity — Transaction for consideration — Gift — Partial relin- 
quishment by widow,] The general principle which prohibits a Hindu widow’s 
alienation of immoveable property otherwise than for legal necessity is relaxed 
in cases where the consent of the whole body of persons constituting the next 
reversion has been obtained. The reason for the relaxation is referred to the 
principle that the consent of the persons who would be . interested in disputing 
the transfer affords good evidence that the transfer was in fact made for justify- 
ing cause, that is, for legal necessity. 

Bajrangi Singh v. Manoharnilea Bahshsh Singh (1907) 80 AH, 1 and Vinayuk 
v, G-ovind (1900) 25 Bom. 129, followed. 

The operation of the principle is ordinal ily limited to tiansfers for considera- 
tion and cannot be extended to voluntary transfers by way of gift where there 
is no room for the theory of legal necessity. It should not be extended to cases 
where the widow has made only a partial relinquishment of the estate, 

Pilu v, Babaji ... ... ... ... (1909) 34 Bom. 165 

, — — « — - — -Hindu family firm — Trade — Manager passing promissory notes in 

the firm's name without any advantage to the firm— Minor coparcener — Lia- 
bility of minor coparcener iii suit on promissory notes'.] One H, persuaded N. 
who was the only adult male member of a joint Hindu firm carrying on an 
ancestral trade to sign certain promissory notes in the name of his ancestral 
firm, N. signed the notes without the knowledge of the other member of the 
firm and without any advantage to the firm. The notes were subsequently 
endorsed by H. to B. who advanced moneys on them to II. 

On a suit by B. to recover the amount due on the notes from N.’s firm K*, a 
minor coparcener, pleaded that he was not liable. 

Held, varying the decree of Heaton, J., that the minor’s share in the firm was 
liable. 

Per CiiAJSfJDA TAJIK AH, J , — Under Hindu law a joint family, .which carries 
on a trade handed down from its ancestors, becomes a trading family; trade 
being one of its kulacharas (duty or practice) it attracts to itself all the 
necessary incidents of trade. 

The rule of Hindu law that debts contracted by a managing member of a 
joint family are binding on the other members only when they are for a family 
purpose is subject to at least one important exception. Where a family carries 
on a business or profession, and maintains itself by means of it, the member 
who manages it for the family has an implied authority to contract debts for its 
purposes, and the creditor is not bound to inquire into the purpose of the debt 
in order to bind the whole family thereby, because that power is necessary tor 
the very existence of the family. 

Where a minor is a coparcener in a joint family his share in the family 
property is liable for debts contracted by his managing copaicener tor any 
family purpose or any purpose incidental to it. If the family is a trading hrm, 
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Hie same rule must apply with this diifeience that the teams family purpose or 
purposes incidental to it must have given way for the expression trading purpose 
or purpose incidental to it having regard to the nature and objects of the family 
business, r ihe ciienlating of a negotiable instrument is in the case of a joint 
family, trading as a dan, necessary foi its existence and its purposes The minor’s 
share is therefore hound by it since it constitutes an obligation of the firm. 

Per BatciiEZOR, -/.—In establishing the legal relations of a joint firm the 
Courts treat it as a hind of partnership and apply the principles of that law. 

The test to be applied in cases of this kind is rather the apparent authority of 
the manager than the actual necessity of the family, foi while there is no absolute 
necessity for the family to trade at all, when once the family trade is admitted, 
all usual acts done in the normal course of carrying it on may be considered 
necessary to the trade 

Rageunathji Tarachanb v. The Bank op Bombay (1909) 34 Bom. 72 

HINDU LAW— Maintenance — Maintenance allowed by will of husband to wife — 
TJnchastity of wife after husband's death — Maintenance not affected — Widow — 
Umhastity — Starving maintenance .] A Hindu widow was entitled to mainten- 
ance at the rate of Rs. 24 a year under her husband’s will. After the husband’s 
death, the widow led for some time an unchaste life and gave birth to a ehild ; 
hut since then she remained chaste. She sued to lecover maintenance allowed 
to her under her husband’s . will. It was contended in reply that the plaintiff, 
on account of the unchaste life which she had led for some time after her husband’s 
death, had forfeited her right even to hare or starving maintenance. 

field, negativing the contentions, that though the annuity was granted by the 
will as w maintenance 99 that word could not be understood as imposing any 
condition or restriction so as to cut down or extinguish the aright to Rs* 24 a year 
given by the will. 


The rule that the will of a Hindu must be construed with due regard to Hindu 
habits and notions applies only where there is ambiguity. Caution must be used 
in applying that rule and it must he adopted only where a suggested construction 
1 ? pf doubtful language leads to manifest absurdity or hardship. 

I i general mle to be gathered from the texts is that a Hindu wife cannot bo 
4 1 f * absolutely abandoned by her husband. If she is living an unchaste life, he is 
hound to keep her in the house under restraint and provide her with food and 
liiment just sufficient to support life ; she is not entitled to any other right* 
If, however, she repents, returns to purity and performs expiatory lights, she 
becomes entitled to all conjugal and social rights, unless her adultery was with 
a man of a lower caste, in which case, after expiation, she can claim no more than 
baie maintenance and lesidence. 


Honamma y* Timannabhat (1877) 1 Rom. 559; Yalu v. Ganga (1882) 7 Bom. 
84; and Vishnu Shambhog v. Manjamma (1884) 9 Bom. 108, discussed. 

Parami !?, Mahadevi (1909) 34 Bom. 


: 


“P — — —Mita Jcskara— Daughters inheriting property from their father — 
Bfmm separate and absolute— Tenants-in-common ] In the Bombay Presidency 
; a tehter taking property from her father inherits it as stridhan and daughters 
w their shares separately and absolutely. 3 

property go inherited is not physically divided, it is held by the 
l^j^gi^in-common and not as joint tenants and there is no snryivor- 



4herule.is to adhere to the decisions of the Court 
h the case arose is subject. : ' : ■ . , 

— • • • ' - (1910) 34 Bom. 

***** * 1 ” y> i4 1 * A h r i * » » ; ’ ; t 



GENERAL INDEX, 


Iv 


HINDU LAW ^Mitaksham—Mayuhha—Kamathis—Zaw governing Kamathis 
who live in Bombay — Succession — Anvadheya Siridhan— Preference between 
husband and son born of adulterous intercom se — Shudrcts — Forms of marriage — 
Presumption as to foimd The Ehmathis, settled in Bombay, are governed for 
the purposes of inheritance by the law of the Mitakshara and the M lyukha, where 
they agree : but were they differ, the Mayukha law must prevail 

The stndhan of a female devolves on her death upon her husband in preference 
' p to the son born of her by adulterous intercourse. 

The law will, even among Shudras, presume the marriage to have been according 
to the approved forms if the paities belonged to a 1 expectable family. 

Jvgannatii Baghunath iu Nabayan ... ... (1910) 31 Bom. 55$ 

■ — Nibandha — Gift — Sale — Exemption of assessment in lieu of services 

rendered or to be rendered — Document granting exemption not stamped or 
registered — Registration Act (III of 1877), sec* 17— Transfer of Property Act 
(IV of 1882), secs* 55 (6) (b), 123. 

See Transfer or Property Act ... ... ... 287 


Partition — Cm tain family property allotted to one branch of the 

family— Subsequent purchase of the allotted property by a member of another 
branch with his own money — Exclusion by the purchaser of the other member 
of his branch— Self acquisition*'] Ceitain family pioperty was allotted to a 
member of one blanch of the family m virtue of a compromise. It was subse- 
quently purchased by a member of the other branch with his own money which 
was not part of the joint family money. The purchaser did not intend by the 
purchase to merge the property in the joint family property and excluded his 
brother from it. 

Subsequent!} the brother having brought a suit for partition claimed a share 
in the property purchased by the defendant along with a share in the other joint 
property. 

Meld, that the plaintiff was nob entitled to claim a partition subject to the 
right of the defendant to ictam an additional quarter shaie for himself, but that 
the property purchased by the defendant became his self -acquisition. 

Bajara v. Trimrak Vishvanatii ... ... (1909) 34 Bom, 106 


— Succession— Siridhan — Anvadheya—Soiis and daughters succeed 

equally— Among daughters unmarried have preference— Mayuhhaf] A Hindu 
female, governed by the Mayukha, died leaving property which she inherited from 
her father, under a deed of gift subsequent to her marriage. She left her 
surviving three daughters and one son. A dispute as to succession having 
arisen 

Meld, that the property being anvadheya stridhan, should be divided equally 
among the son and daughters : with this difference^ however, as to the latter, that 
the Unmarried should have preference over the married, 

Ashahai v. Maji Tyeb Ilaji Rahimtulla (1882) 9 Bom. 115 and Sitabai v. 

?1 ) Wasantrao (1901) 3 Bom. L. ft. 201, followed. 

* t # Bayaldas Lardas V* Savitrirai ... (1909) 34 Bom. 885 


— WILLS ACT (XXI OF 1870), secs. 2 and 5— Indian Succession Act 

(X of 1865), sec* 187 —Administrator- General s Act (II of 1874), sec. 36 — Will 
mom in Bombay— Property worth less than Ms. 1 ,000- Probate— Administrator* t 

Gemrafs certificated A will made in Bombay is subject to the provisions of the ; 

* ? .. " '\ < * & * 
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Hindu Wills Act (XXI of 1870) and a person claiming as a legatee under the 
will is not entitled to sue without taking out probate as he would be bound by 
section 187 of the Indian Succession Act (X of 1865) which is incorporated m the 
Hindu Wills Act (XXI of 1870). 

lhe provision of the Administrator-General’s Act (II of 1874) is not affected 
by the incorporation in the Hindu Wills Act (XXI of 1870) of section 187 of the 
Indian Succession Act (X of 1865). 

Narayan Shbidhar v. Pandura m Baputi ... (1910) 34 Bom 506 

INAM — Saranjam — Miras (permanent tenancy) — Denial of SaranjamdaPs title — 
Attornment to successive Samnjamdars — Estoppel— Claim to hold as Mira si 
tenant— “Limited mtm est — Adverse possession . 

See Saranjam ... ... ... ... 329 

— COMMISSIONER, DECISION OP — Land held as saranjam — Exclusion of 

jurisdiction of Civil Courts — Revenue Jurisdiction Act(X of 1876), see. 4, mb- 
sec* (a)— Act XI of 1852. 

See Revenue Jurisdiction Act . . ... ... ... 232 

LAND — Bombay Zand Revenue Code (Bom. Act V of 1879), secs. 3(11) 

and 2d— Survey Settlement introduced into Inam village — Innmdar's name 
entered as Kh at edar — Fermanent tenant of the Inamdar before the settlement— 
Inamdar's right to enhance rent* 

See Land Rlvenue Code (Bom. Act Y or 1879), secs. 3 (11) 
and 217 ... *♦* ... ... ••• 686 

INAMDAR, RIGHT OP, TO ENHANCE RENT-£om% Land Revenue Code 
(Bom* Act V of 1879), secs. 3 (11) and 217 — Survey settlement introduced into 
Inam village — hamdxr's name entered as Khatedar — Permanent tenant of the 
4 Inamdar before the settlement. 

t } See Land Revenue Code (Bom. Act Y of 1879), secs. 3 (11) and 217 , 686 

, ,pmm COMPANIES ACT (YI OF 1882), secs* 128, 129, 130 and 131— Wind- 
► fmif'itf petition — Petitioner a creditor for amount not immediately payable — 

General financial position of company — Indian Companies Act (PI of 1882), 

||f V rN 128, 129, 130 and 131 — Scheme of arrangement — Practice .] The definition 
'i f ^ of “debt” in section 130 of the Indian Companies Act (YI of 1882) is quite 

distinct flout* the mining of the word “creditor”. A “ creditor ” is a person to 

whom money is owed by the Company. Whether he can claim immediate 
payment of that debt or his right to demand payment is deferred by his agreement 
with the Company to a future time, he still remains a creditor. 

If the petitioners can satisfy the Court that the Company on a general perusal 
of its balanee sheet cannot pa y its debts, m other words, that its assets are not 
sufficient to satisfy its liabilities, that will enable the Court to order its winding up. 

. If an arrangement can be arrived at between the Company and its creditors, 

i * 4 j wttld be desirable that an attempt should be made to give effect to that 

arrangement ...... But any scheme or proposal by the Company 

keep itself afloat cannot be discussed with any chance of success unless the 

' a ? or d §r .i s pade. It is only after the winding up order is made that a 

- $ \{ .|hr^e«fourths majority of the creditors is able to bind the minority. Otherwise 
can come in and upset any arrangement which has appeared 
rest of hm co-creditors. , 

.’,VV 




Jg® of Indian Companies Act, in the, matter of the 

TK ® MATTER OF 

7** 7^J l f 1 j ^ *** r ! (1909) 3A Rom« 533 
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INDIVIDUAL COMMUNITY, RIGHT OF, TO USE PUBLIC ROAD- PvMo 
road — Hight of marching in procession with a ear— Suit for declaration of 
right — Injunction restraining interference with the right. 

See Public eoab, eight to use ... ... ... 571 

INHERENT POWERS — Practice— Court — Oomp romise— Compromise assented to by 
pleader not specially authorised in that behalf— Decree in terms of compromise — 

# Decree set aside . 

See Practice *,» , M ... ... 408 

INHERITANCE, RULE OP — Hindu Daw —Mitalcshara — Daughters inheriting 
property from their father — Shares separate and absolute — TtnanUdn-common.} 

In cases affecting inhentance the rule is to adhoie to the decisions of the Court 
to which the district from which the case arose is subject 

See Daughters, inheritance of ... ... ... 510 

INJUNCTION — Public road — Bight of marching hi procession with a car— Suit 
for declaration of right— Injunction restraining interference with the right . 

See PuBirc road, right to use *** M< 571 

INSURANCE, FIRE —Liability of Company for farther loss \ 

Per Chanda VADKAJ t, J,— The loss or damage by fire whieh is insured against 
in a policy of insurance cannot include loss caused by deterioration of the 
property insured consequent on neglect (if any) of the Insurance Companies to 

* take care of it if they have taken possession. A loss so caused is not an inevi- 
table or direct consequence of the mischief by lire It is only wheie mischief arises 
from fire (in fire insurance cises) and fiom penis of the sei (in maiinq insurance 
cases) and the natural and almost inevitable consequence of that mischief is to create 
further mischievous results that underwriters become responsible foi the further 
mischief so incurred. 

Montoya v. London Assurance Company (1851) 6 lx. 451 at p 458, refeired to. 

Per BatcjNDZOD, J — The loss insmed against is limited to the loss by firo 
(which includes the loss by water in extinguishing the fire) and cannot con- 
veniently emhiace all possible damages, however remote, which could by ingenuity 
be tiaced up to some connection with the fire as the ultimate causa sine qita non. 

It is impossible to hold that damages arsing from the alleged negligence of 
Insurance Companies while in possession aie pioptily claimable in puisuance of 
the contract or insurmce, for whereas this contract refeis only *o loss by fire, 
those damages would arise from an origin totally different and wholly distinct 
and separable from the the, namely, a neglect of some duty imposed on the 
companies after the lobs by file or water had become an accomplished feet. 

Ateas Assurance Company, Limited v, Akmedbhoy Habibbhoy... 

(1008) 24 Bom. 1 

INTENTION— Indian Penal Cole (Act XLV of I860), fill, 124 A— Attempt to 

commit offences— Attempt to commit the o fence of sedition— Intention, a question 
qf faM * » 

See High Court *** **# *** **f ... 373 


INVESTIGATING POLICE OEPlCEE, DEPOSITION _ MADE TO -Criminal 
dPthoeedure Code ( Act V of 1808\ sees. 162, 288 — Indian Evidence Act (I of 
1872), secs. 21, 157 — Evidence — Admissibility of evidence — Statements made by 




GENERAL INDEX. 


rm 


Page 

Deposition of as to statements made by witnesses to him— Hxamination-in -chief 
— Practice and procedure. 

See Criminal Procedure Code (Act V op 1898), secs. 162, 288 ... 599 

FOINDER OP PARTIES — Nonjoinder of some of the partners — Suit cognisable 
by Small Causes Court brought in High Court— Practice— Jurisdiction. 

See Jurisdiction *** ... ... 

JUDGMENT — Order of Judge refusing to decide whether arbitrators are going 
beyond scope of their authority— Appeal— Construction of submission to arbitra- 
tion— Letters Patent^ 1865, cL 15. 


See Letters Patent ... ... t4< 1 

JUDGMENT-DEBTOR— Family property — Division under an award — House of 
residence— Prohibition of sale by a co-sharer of Ids portion to an outsider — Pre- 
emption— Construction— Coui'tsale — Prohibition not effective . 

See Pre-emption ... ... ... ... ... 567 

JURISDICTION” — Aden Act (II of 1864), secs , 8 and 15 — Court-fees Act (VU of 
1870), sec* 7, sub-see. 4, els. (<?) and (d)— Suits Valuation Act (VII of 1887), 
sec. 8— Civil Procedure Code (Act XIV of 1882), sec. 551 — Civil Procedure Code 
(Act V of 190S), sec* 115— Valuation for the purposes of Court-fees and jurisdic- 
tion — Suit for declaration and injunction— Dejection of plaint as not properly 
stamped — Appeal — Application to state a case to Sigh Court — Sum?nary dis- 
missal of appeal— Application for revision. .] The plaintiff brought a suit in the 
Court of the Assistant Resident at Aden for a declaration of heirship and an 
injunction with reference to certain property of the value of upwards Ks. 50,000. 

The claim being for declaration and injunction was, under the provisions of the 
Court-fees Act (VII of 1870), section 7, sub-section 4, clauses (c) and (d) valued 
by the plaintiff at Rs. 130 upon which the prescribed Coart-fee stamp was Rs. 10 
only. The Assistant President rejected the plaint on the ground that it was* not 
‘ -properly stamped. 

\ ; . % • Against the order of the Assistant Resident the plaintiff appealed to the 
};h^p,&ldent .at Aden, and on the 23rd September 1908 presented an application 
section 8 of the Aden Act (II of 1864) to state a case to the High Court 
V; , 'upon certain questions specified in the application. The .Resident, however, on 
K' ; : the .day, that is, on the 24th September summarily dismissed the anneal 
V : ; hn&r section 551 of the Civil Procedure Code (Act XIY of 1882). The indo-ment 
dismissing the appeal was read out to the plaintiff on the 7th October following 
; . when she atteuded the Court. 6 * 

! „ Th ® plaintiff, thereupon, preferred an application for revision to the Hiah 
,Conrt raying that the order dismissing the appeal might be quashed and that 
the: Resident be required to state a case. 

- . A qnestion having arisen as to whether the High Court had jurisdiction to 
; J ^ te ^ 6r ® l n revision with any order passed by the .Resident in the exercise of 
4*>: -to Qml jurisdiction under the Aden Act (II of 1334), 0i 

If f ^to^estions which might arise regarding cases to he stated. 

the decism of Hie High Court under the provisions of section 8 
. Aden Act (II of 1864) the Residents Court is subordinate to the High 


as Hie Court of the Resident 

regiifetions in : fords - i n 
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iiosc Conib, i 11)0 Provisions of Oio Suita 
Valuation Act (\ II _of lb87) are the law ioi the time being for the valuation of 
claims in the Courts of the Resident of Aden. 

t5l8 .P\ ai . nt >ff! s claim being valued at Rs. 130 according to 
the A, A th f A U p tl0n i of d U m ? f o the < “ me boin g in force and according to 

,?r IgI , Conrtj lfc d!d not fo]fil i h e requirements of 
demoi^ 8 th°f ^ Mel l W 11 oi 186i) so as t0 S ive the plaintiff a right to 
tlmsuii t sta * ement of ease 1T P 0n an y question of fact or law arising in 


Biiimbai Jamalbhoy v. Mariam Binte Abdul (1909) 34 Bom. 267 

JURISDICTION — Application for guardianship of minor— Domicile-Place where 
the minor ordinarily resides — Guardians and Wards Act (VIII of 1890), sec . 9. 

See Guardians and Wards Act ... ... ^ 

r - — — t —Hereditary Offices Act (Bom. Act 111 of 1374), sees. 25, 36— 

Death of registered Vatandar — Representation — Eldest son or other nearest 
heir of the deceased'— -Suit for declaration. 

See Hereditary Offices Act ... #e , Mt 201 

“ ^T’ m TT m ' — ~~E an d held saranjam — Decision of the In dm Commissioner— 

Minality— Suit for declaration of title and possession — Revenue Jurisdiction Act 
(X of 1876), see. 4, subset (a)— Act XI of IB 52. 

See Eevenue Jurisdiction Act ... m 232, 


— » — - — —-Letters latent, clauses 12 and 14 —Cause of action arising partly 
mthin jurisdiction — Further cause of action arising wholly outside jurisdiction— 
Joinder-Time of application.] An application under clause 14 of the Letters 
latent to join a further cause of action arising wholly outside the jurisdiction, 
can be made in a case in which leave to sue has to be obtained under clause 12 ; 
nor is there anything in clause 14 to show that this application must he made 
before the plaint is filed. There is nothing to prevent the plaintiff making the 
application at any time before the hearing, but it would certainly be advisable 
for hnn to make it at the time the plaint is presented. 

John George Dobson v. The Krishna Mills, Ltd. ... (1910) 34 Bom. 564 

— — Practice— Presidency Small Cause Courts Act (XT of 1882), 

sec. 22 — Quit cognizable by Small Causes Court brought in High Court — Non- 
joinder — Contract of sale made subject to rules of Rice Merchants' Association ~~ 

Rule ousting jurisdiction of Court of law — Rule providing for fixing mida rate 
of goods for purpose of ascertaining differences in case of non fulfilment of con- 
tract— Suit by _ buyer for damages for non-delivery —Plea that no damages 
recoverable having regard to rate fixed — Allegation bg plaintiff that rate fixed 
was not binding inasmuch as the rules were not observed — Construction of rules — * 
Principal and agent — Agent's potoer to bind his principal to arbitration — Indian 
Contract Act (IX of 18?2), sec, 93— Sale— Tender.} The Bombay United Bice 
Merchants’^ Association was a commercial body of which most of the principal rice 
merchants in Bombay were members. Its rules were printed and circulated and 
they prescribed a certain form of contract which was very generally used in 
Bombay. By these rules a Sub-Committee was nominated “ to 'decide all 
disputes which may arise as to contracts and do all other business relating to 
contracts.*’ It was also provided that the “exclusive authority” to decide all 
such disputes should be the said Sub-Committee and tho Association and that 
no party should, be at liberty to go to Court with respect to any matter connected 
-'with such contracts except to enforce the decision of the Sub-Committee and the 
Association. It was further provided that, the Sub-Committee should keep a 
record of the daily rates and on the last day of the mida should & the 
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late (/, <?*, the market late of the day) on the basis of which differences should he 
calculated which became payable in cases in which contracts were not carried out 
The plaintiffs who were lice ns ei chants in Rangoon were not members of the 
Association, hut they employed agents in Bombay, who were members, to pur- 
chase rice for them and on the 24th November 1906 these agents bought from 
the defendants 1,840 bags of rice at Es. 9 per bag deliverable at the %aida of 
Magshir Sud 1963 (i e . fiom the 18th November 1906 to 30th November 1906). 
The contract which was in the printed form framed under the rules as above- 
mentioned contained the following clause — <,r This contract is made subject to 
the rules of the Bombay United Eico Mei chants’ Association. Each party is 
bound to act in accordance with the same. ” For deliveiy at this vaida a large 
number of the members of the Association had made contracts of sale. The 
plaintiffs and a few others were purchasers and they were apprehensive that in 
settling the vaida rate the interests of the buyers would he disregarded in favour 
of thosy of the sellers.. They accordingly wiote to the President of the Associa- 
tion calling upon him to see that no interested person was allowed to act on the 
Sub-Committee for fixing the mid a iate. In accordance with the practice a 
general meeting of the Association was held on the 30th November 1906 at which 
after discussion a special Sub- Committee -was appointed to fix the late consisting 
only of three pesrons one of whom was not a member of the standing Sub- 
Committee and another of whom had large contiacts of sale due at this mzda. 
This Sub-Committee fixed the late at Es. 8-11-0 per bag. The plaintiffs alleged 
that it should ba\e been fixed at Rs. 9-2-0 or Es. 9-4-0 per bag which was the 
real market rate of the day ; that the rate fixed was dishonestly fixed in the 
interest of sellers $ that the Sub-Committee was not constituted according to the 
rules, two members of it being ineligible, one because he did not belong to the 
standing Sub-Committee and the other because he was interested in fixing a low 
rate, and they contended that for these reasons (inter alia ) they were not bound 
by the rate fixed. They had duly demanded delivery of the rice contracted for 
and the defendants failed to give delivery and the plaintiffs now sued for the 
difference between the contract price (Rs. 9) and the market price on the 30th 
i November 1906. The sum claimed as damages was less than Rs. 1,000. 

r t The defendants pleaded' — 

I f MgW haying regard to section 15 of the Civil Procedure Code (Act XIY of 


i i l ^ section 18 of the Presidency Small Cause Courts Act (XY of 1882) the 
? i suit wa& not maintainable in the High Court. 

'$1* ’k 4-- $T ^ a l n a I l6 & ed P al ^ n6rs of the plaintiffs not being parties to the suit 

I ■: it should he dismissed for non-joinder. 

o. That having regard to the rules of the Association winch provided a 
remedy in case ot disputes among its membeis and foibade their going to law, 
the plamtifls were piecluded fiom suing at law at all events until they had 
' i exhausted the remedies provided by the rules, 

•h'-AAm** the .PjaratifFs were hound by the mida rate fixed by the Sub- 
p} i Committee. appointed by the Association, ^ 


4 * ^°} u ^ jurisdiction and that the suit should pro* 

containod “ secti - 33 

noifjdnd^^^ WaS 3?rovec ^ ^ut nevertheless the suit could 

i sue si law. no 

- ' far re ^ irl »S all , disputes to 'be 

right of memhere to. 
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(4) That at the meeting* of the Association held on the 30th November IP 06 
the plaintiffs (through their agents) had consented to the appointment of a Sub- 
Committee of thiee persons to fax the vaida late and that they were therefore 
bound by the rate then fixed. 

Any stipulation that the award of an arbitrator shall be accepted as final 
restricts the rights of contracting parties to invoke the aid of the oidmary Courts 
and to that extent is void. 


The effect of section 28 of the Indian Contiact Act (IX of 1872), section 21 of 
the Specific Relief Act (I of 1877), read with the related sections of the Indian 
Arbitration Act (IX of 1399) and of the Chil Procedure Code dealing with 
arbitration is that a person may not contract himself out of his right to have 
recourse to Courts of law but that in the event of any party having made a lawful 
agreement to lefer a matter of difference to aibitiation as a condition precedent 
to going to law about it, the Courts will leeogmse the agreement and give effect 
to it by staying proceedings m the Courts. 

Mtjlji Tejsing v* Ransi Djsvbaj (1909) 34 Rom. 13 

J U RISDICTION — Provincial Small Cause Courts Jet (IX of 1887), secs, 16, 

27, 32, sell, II \ els . (2) and (3 ) — Suit for the recovery of certain sum repre* 
seating a share in the produce of immoveable propterty— Cognizance by the 
Court of Small Cateses— Decree final— Appeal 2 A smi for the recovery of 
Rs. 12-11 6 representing plaintiff's share in the produce of immoveable pro- 
perty is a suit for money had and received to the plaintiff’s use and is cognisable 
by the Court of Small Causes and the decree m such a suit is final under 
section 27 of the Provincial Small Cause Courts Act (IX of 1887). 

Notwithstanding its finality an appeal was pieferred to the District Court of 
Ahmedabad, which Court entertained the appeal and ic versing the decree allowed 
the plaintiff's claim. The defendant, thereupon, preferred a second appeal 
and at the healing prayed that the second appeal might be Leafed as an applica- 
tion for revision under section 115 of the Civil Procedure Code (Act V of 1908), 
on the ground that the District Court acted without jurisdiction in entertaining 
the appeal. The respondent (plaintiff) urged that a second appeal lav: and 
further that by reason of the conduct of the parties and tho fact that the 
appellant (defendant) had not objected to the jurisdiction of the Distuct Court, 
it was too late m second appeal to take the point, 

Held, that the District Court had no jurisdiction to try the case and the 
conduct of the parties could not give it jurisdiction. 


Ledgard v* Bull (1886) L* E. 13 I. A. 131 and Mhena&sM Xaidoo v» Subra* 
maniya Sastri (1887) L. E. 14 I. A. 160, referred to. 

Deciee of the District Court reversed and that of the first Court restored* 

Davlatsihhji (Mahabaka Shbi) v. Kachab Hamik Mott. (1909) 34 Bom. l*ll 

Destitution of conjugal rights— Valuation of claim— Jurisdiction 

of Second Class Subordinate Judge to entertain the suit — Bombay Civil Courts 
Jet {XIV 0/1869), sec, 24 —Suits Valuation Act {VII of 1887), sec, 11* 

See Restitution op Conjugal Rights ... ... 236 


— < ■' , . •■'-a — Civil Procedure Code {Act V of 1008), sec* Bombay Civil 

Courts Act {XIV of 1869), Part V—Suit cognizable and heard by the First Class 
I A , Subordinate Judge — Application to the Court of the But net Judge for transfer — 

i L ‘ i (Jfmmsf application to the Assistant Judge— Order of the Assistant JStitafc , 
for transfer of the to the District Court — Jurisdiction , * 1 1 * ** ■ -■ 1 

Ilf till 
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JURISDICTION OF CIYIL COURTS— Caste— TruUee of caste funds-Mtterd of 
. wghtto inspect documents — Demand and refusal-- Jurisdiction of Civil Courts 
%n caste- questions — Application of Indian Trusts Jet (II of 1882), secs. 5 and 
6 , to creation of trusts of caste funds— Civil Procedure Code (Act V of 1908V 
sec . 151. ' ' '* 

See Trusts Act (II of 1882), secs. 5 and 6 (>( 457 

hAMAT i I IS Hindu Law fM.it ah s harci — ALayuhlia — Law go verninq Eamcithis who 
live m Bombay— Succession — Anvadkeya Stridhan— Preference 'between husband 
and son hern of adulterous intercourse— Shudr as— Forms of marriage —Pre- 
sumption as to form. 

See Hindu Law ... 553 

ICHATEDAP, INAMDAP S NAME EFTEBED AS — Bombay Land Pc venue Code 
(Bom. Act V of 1879), secs. 3 (11) and 217 — Survey settlement introduced 
tnto Inam village— Permanent tenant of the Inamdar before the settlement— 
Inamdccr's right to enhance rent* 

See Land Revenue Code (Bom. Act V of 1879), secs. 3 (11) 
and 217 ... ... ' ... ... ... 686 


LAND ACQUISITION ACT (I OF 1894)— <£ LAND ” — Acquisition of outstanding 

interests where Government owns fee-simple.] Per Grand A r auk am, J. To 

acquire a land [Sc. under the Land Acquisition Act J is not necessarily the sa m e 
thing as to purchase the right of fee-simple to it, hut means the purchase of such 
interests as clog the right of Government to use it for any purpose they like. 

The definition given to the word “land” in section 3 (a) of the Act is not 
exhaustive ........ The use of the inclusive verb "includes* shows that thfi 

! legislature intended to lump together in one single expression — viz. “land” 
several things or particulars, such as the soil, the buildings on it, any charges 
on it, and other interests in it, all of which have a separate existence and are 
capable of being dealt with either in a mass or separately as the exigencies of 
each case arising under the Act may require. 


lit; 


■5 Batchelor, J. Government are not debarred from acquirirg and 
(■ 'i ‘ l&ytug for the only outstanding interests merely because the Act, which 
contemplates all interests as held outside Government, directs that 
Jgy f he compensation, based upon the market value of the whole land, must 

be di^Tibuted among the claimants. In such circumstances there is no in- 
superably objection to adapting the- procedure to the oase on the footing that 
the outstanding interests, which are the only things to be acquired, are the only 
things to be paid for. J 

IN THE MATTER OF THE LAND ACQUISITION ACT-THE GOVERNMENT OF 
: Jy, Bombay v. Esufali Salebhai ... ... ... { 1999 } 34 Bom. 

T " 7 “ sec, IQ— Compensation— Valuation of 

property^ Elements to be considered — Evidence before Acquisition 
■ ifStf ■ ? income of a property whether actual or imaginary is no 
^mrecopTfed starting points for a valuation, but! it is a mistake to 
it js the only element to be taken into consideration. 

residential property to endeavour to arrive at the market value 
• ^hypothetical rent may work grave injustice to the owner. 
;-ommodities which may possess a value in the market not for the 
*?U . ^vested but for the advantages, and enjoyment which 
’'I^bFffiy-r^in: . the \ 14 K property . 

****““ m. ''•^i^dence— is sndi a commodity. 


618 
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and materials at their disposal 7 puttm S b0fore lnm a11 ^ information 

In ^ he matter of Land Aoqtttqt'ptav a r 
MENT AMD SUEHANAND ^ & t, ^ lN THE KATTI?a 0]P GOVERN- 

LAND POE AGRICULTURAL PURPOSED , (19 ° 9) ^ ^ 486 

• Zand appropriated for agricultural 1 nurvm^ ® ov ~ rn ™ ent assessment on land— 

thereon timber in, f Jr of land by Aching 

Code (Bom. Act V oflSlQ), see. 48. / Statute Bombay Land Revenue 

See Bombat Land Revenue Code 

REVENUE CODE (BOM ACT V m? , **’ "• 239 

Survey settlement introduced' into Inam^il/anl—’r SEC ?' ? ASD 21 ‘ r — 
Rhatedar— Permanent tenant of the Inamdar hifnw tjT’^n mme entere $ 
right to enhance rent.'] Section 217 of +h« T> i ‘ eth- settlement — ■ Inamdar s 
Act V of 1879) is not reSed in i?, inU° r bay > ud . Revonlw Code (Bom. 
it invests “the Polders of all lands" instated °°f n P auts °?iy ■' 

and imposes upon them the same responsibilities in TtV 3 ? T 3 ? nghts 

occupation that occupants in unalienated villagS j^ ve P ° f tbe knds ln «wfc . 

is wiLtoough toinckde d «J on l tenlnt who^b^entewfiSo ^ Bsvenue Code > 
occupant. as eater9lJ into possession under an 

Nanabhai Bajibhai v. The Coupon oe Kaiba ... (1910 > 8 , Bom pfl . 

LAW GOVERNING KAMATHIS IN BOMBAY rr n r } 686 

Magukha — Kamathis— Succession Anvadhein^ Zw—MUafahara— 

husband and son born of adulterous intercourse Qhvrl i( ** _P r ofcren<te between 
Presumption as to form . ^course-Slmdras-Forms of marriage - 

See Hindu Law 

LEGAL PRACTITIONERS DIIIY ni? r, , a ■ . . . 553 

e~» «o r niStTof ^l2r^^iz±‘t?f ' m >r c T 

■ s » i i 'r T s **- «i 

oee Land. Acquisition Act (I of 1894) 

^I^S^ATIVE-Ootf Procedure Code (Act XIV of Mm " ^ 

244*, 2o2, 6-h7~ m ~-jDcc}*CG — S/xcoulion Dea-f-Ji n-f 7 / , •» , x8o2j, sgcs* 

sentatives of the judgment- debtor brought on reLld—T^it- 3 ^ 0 ^}*/.* 11 repre ~ 
put forward their claim under sec. 2U-They ca^fSVht^T Sh °- UU 

Nee Civil Procedure Code (Act XIV oe 1882), SECS . 244, 252, 647... 546 
See Bomba? Mctsicipal Ac. .(Boa. Act III of 1888), sec. 805 ... 693 

. S! i J\ mVtSSfSt£i Sail SmftLif 3 

• Ms-kMiurt wna i»v. a X IMS^SS 
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clause 12 ; nor is there anything in clause 14 to show that this application must 
he made before the plaint is filed, There is nothing to prevent the plaintiff 
making the application at any time before the hearing, but it would certainly be 
advisable for him to make it at the time the plaint is presented. 

John George Dobson v* The Krishna Mills, Ltd. ... (1010) 34 Born. 564 

LETTERS PATENT, 1865, cl, 15 —Order of Judge refusing to decide whether 
arbitrators are going beyond scope of their authority-* Judgment — Appeal — Con- 
struction of submission to arbitration ,] An order of a Judge dismissing a petition 
to revoke a submission to arbitration on ihe ground that the arbitrators are 
going beyond the scope of the reference is a judgment within the meaning of 
clause 15 of the Letters Patent and as such is appealable. Such an order compels 
a party to submit to the jurisdiction of arbitrators though he complains that 
no such jurisdiction exists. It decides a question of light, namely, whether or 
not he is by the terms of reference to arbitration deprived of his right at common 
law to have the dispute decided in the ordinary way in a Court of law. It goes 
to Jurisdiction and is not passed as an exercise of discretion. 

Atlas Assurance Company, Limited v. Ahmedbhoy Habibbhoy ... 

(1908) 34 Bom. 1 

L10BNSE — Use by Railway Company of its premises for storing timber— License 
from the Municipal Commissioner for the use not necessary — City of Bombay 
Municipal Act (Bom* Act IIT of 1888), sec. 394 — Indian Railways Act (IX o 
1890), sec. 7. 

Bee Railways Act ... .. ... 253 

ItI3N— Practice— Dissolution of partnerships Assets in ihe hands of receiver — 
Judgment-Creditor — Charging order— Solicitor's lien for costs. 

\ See Solicitor’s lien tor costs ... ... ... 484 

LIMITATION — Civil Procedure Code (Act XIV of 1882), secs . 43 and BO— Transfer 
of Property Act (IV of ISBtyi sec. 90— Suit to recover mortgage-debt by sale 
of mortgaged and unhypothecated property — Decree against mortgaged property 

* .* *dl(y$p~-8ale — Amount realised not sufficient — Application fur supplemental 
ih.i .decree to Recover balance by sale of other property— Butting forward allegations 




Transfer of Property Act (IV of 1882), sec. 90 

i "—~ — *- ■ .—■■ - ACT (XY OF 1877), secs. 5 and 7 —Application to fie an appeal 

in form£ pauperis — Delay in making the application — Minor applicant — R reuse 
of delay — Probate— Grant of probate— Question of title not affected by the grant 
;h —Res judicata— Civi l Procedure Code (Act Fo/1908), sec. 11.] A suit filed in 
)*.]■> formd pauperis was decided on the 10th February 1908. An application for 
leave to appeal m formd pauperis was presented to the High Court on the 13th 
| i April 1908 ; but as it was beyond time it was rejected. On an application to 
ftopae the ’.delay, it was excused on the ground that the applicant having been 

B , applied. At the hearing, it was 

appeal in formd pauperis must 
lot section 7 of the Limitation 

>r the application was treated as 
E the Limitation Act, 1877, the 
t 5, as an appeal, then under the 
.o appeals, the Court had juris-, 
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within time and there was no need of excusing delay because the section provided 
that a minor could apply after he had attained the age of majority within a 
certain period. 

The probate is conclusive only as to the appointment of executors and the 
validity and tho contents of the will; and on the application for probate it is 
not the province of the Couit to go into the question of title with reference 
to the property of which the will purports to dispose, or the validity of such 

* disposition* 

Chintaman Vyankatrao 2?* Ramchandra Vyankatro (1910) M Bom. 589 

LIMITATION ACT (XV OF 1877), sue. 8, sch. IT, art. 179, exfi. I —Limitation 
Act (IX of 1908), sec. 7 — Minor decree-holders — Applications for execution by 
guardian — Attainment of majority by one decree-holder— Application by 
guardian tahes effect in favour of all — Bight of the major decree-holder to give 
discharge to the judgment-debtor in respect of the judgement-debt.] Two minor 
sisters, who were born in the years 1881 and 1887, obtained a decree against the 
defendants in May 1900. The minor decree-holdeis were represented by a 
guardian appointed by the Court. The said decree was confirmed by the High 
Court in appeal in March 1901. Subsequently the guardian presented applica- 
tions for the execution of the decree in 1904, 1905 and 1906, t and while the last 
application was pending tho guardian died. ■Thereupon the decree-holders 
presented an application for execution as majors in 1908* The defendants 
contended that as the elder decree-holder had attained majority, the application 
by the guardian was, as to her, unauthorized and the execution of the decree was 
birred as against her. It was further contended that as the elder decree-holder 
could from the time of her attaining majority make an application and give a 
good discharge to the judgment-debtor for the decretal-debt without the con- 
currence of the minor, time had, therefore, rnn against both under section 8 of 
the Limitation Act (XV of 1877) or section 7 of tho Limitation Act (IX of 
1908). 

Held that by reason of the first explanation of aitiele 179 of the Limitation 
Act (XV of 1877) an application made by a representative of one of joint 
decree-holders takes effect in favour of all. Therefore, though the elder decree- 
holder had attained majority, the applications made by the guardian as the 
next friend of the minor decree-holder took effect in favour o£ both. 


JJdd„ further, that the contention under section 8 of the Limitation Act of 
1877 or section 7 of the Limitation Act of 1908 was inconsistent with the 
decisions in Gomndram v. Tati a (1895) 20 Bom. 883 and Zamir Hasan v. 
Sundar (1899) 22 All. 199, the applicability of which ImLuot ceased owing to , 
any change in the words of section 7 of the Limitation Act of 1903, ^ if < , | f 

Manchand Banach and v. Kesabi ... *»* ( 1910 ) S& Soni 07 $ 


— — secs. 22, 28 — Civil Procedure Code (Act JtlJT 

of 1882), sec* 31 — Civil Procedure Code (Act V of 1908), Order I, Bute 9~~ 
Zands attached to vatan— Joint owners— Lease— Lease good till the death of 
the surviving joint owner— Gordon Settlement of 1804*— Suit by representatives 
of one joint owner to recover possession— Representatives of the other jovni owner 
joined as (^-defendants with the representatives of the lessee— Plmntws mm 
allowed to the extent of their share— Appeal by plaintiffs and co-Spmdmts 
■ ‘ *%a their share— Limitation— Treatment of co-defendants as co-plamhffs— 

Iment of plaM and decree, ] Certain lands attached to a vatan belonged 
» two brothers V. and D. In tho yew lhWtlw lands Irt te V, 
herpetual lease which, was attested by Xh D, predeoeased^ v » In tlve 
'thin twelve years from tie death of V* Ms representatives broui 
' recovery o£ the lands let hyV. They sought ,16 recover **• «* 

*** ^ hmsU *****?. 

mmv * i jp * 1 ; 

„ .s.< , , , mi 
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la, lb, and lc as the heirs of the mortgagee of the lessee (the original 
1st defendant), against defendants 2 and 3 as the heirs of the lessee 
and against defendants 4 and 5 as the heirs of D. The heirs of defendant" 1 
and defendants 2 and 3 defended the suit on the ground, inter alia, of limitation 
the suit not having been brought within twelve years from the date of the lease' 
Defendants 4 and 5 did not contest the plaintiffs’ claim. The first Court allowed 
the plaintiffs’ claim to the extent of their share, namely, a moiety on the ground 
that their claim to that extent was not time-barred. On appeal by the plaintiffs 
and defendants 4 and 5 the latter of whom in appeal claimed their share, namely, 
the other moiety, the appellate Court awarded the other moiety to defendants' 
4 and 5. 

Oh second appeal by the heirs of the mortgagee, 

, Held, affirming the decree, that the whole claim was within time. A Yatandar 
is entitled to alienate vatan lands for the term of his natural life and his 
Children although not separate in interest from him have no right to object to 
; ; such alienation until after his death. 

Where a lease of vatan property is effected by one joint owner with the 
consent of the other joint owner, the time for the recovery of the vatan property 
from the lessee runs from the date of the death of the survivor of the mint 
lessors. ' 4 

Defendants 4 and 5 having sought to recover in appeal their share which they 
had not asked for m the first Court, J 

Held, allowing their claim that they being parties to the suit instituted 
within the twelve years during which their right to a share in the vatan pro- 
party could be effectually determined, the Court must deal with the matter in 
v controversy so far as regards the rights and interests of the parties actually 
brought before it by the institution of the suit. 

V A party transferred to the side of the plaintiff from the side of the defendant 

i t0 whom the provisions of section 22 of the Limitation 

. ^ Act V ot 1877) apply. 

h I Bebya, v. Tarapadct Acharjee (1903) 35 Cal. 1065, concurred in* 

l0W ° r aM?ellate C0Urt am ° nded by enWring ^aants 


Page 


(1909) 31 Bom. 91 


VkHKATRAO 

OF 1S77), son. II, am. 120-MnSa Law-Sudras- 
Mriaksli*™— Legitimate son— Illegitimate son— Vatan— Suit by reversioner for 
fifth, i, as nearest heir— Widow of the last male holder —Tested riult 1 

W ; « * Amonest Sudras .governed by the Mitekshara an illegitimate son cannot inherit 
teraily m preference to legitimate heirs. 

Ltl S nf iZ t-f e0lara ) io i °f lie;rsl !‘P t0 a vatan does not accrue 
. W1 ? 0W o£ t>h< 3 &st male holder of the yatan, the widow 
Bsuen interest m it as the nearest heir. 

!>. S 4 .KOT 1 vii ad Kami ... (1909) 34B 0 m. 
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SCH, .n, ABTS. 131, 62— CW* alZomkce— 
> sm %t° recover.] The plaintiff, the manager 
™in Dev at Hnlekal, sued, to recover from the, 
rm^A Shri Madhukeshyrar at Banawdsi, a 

stg.the^eaw;^ 
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131 ; £ ae IimitaiiM1 

Held, that the claim was properly allowed, 

>4 “iLSrr £2ysr;£»* kt ta*! t*a* 

Bnt whor^Si 0 ^ ^ t0 b + f ° mc pa y abls alld which have become' “actually 3ue. 
But wh,ie theie are more than one parson entitled to the payment as co-sharer 
and the payment is made to one of them by the person liable to 1 & !! 
sharer receiving the amount holds it, minus his share, on behalf of the rest •« 
money had and received for their use, though as to him with reference to the 

or immoveable property, in the nature of a 

The important question is, who is the person sued and what is it that is sued 

I?i W *}oV S S r e<i fn ? 1S , tile es ^hlishment of a title to the right itself 
then article 1 B 1 applies, whether the defendant is the person originally liable to 

oth^Y™! C °tf r *? T ™ ho ll f received payment from that person. If, on the 

^ Gie amount of arrears, which has become 


payment from that person. _ Article 131 applies in that case to the person oil Jim . 
paymentf t0 ^ “ d artlde 63 applieS t0 the co ' sllarer who has ? received^ ; 

Sakhauam Ham V . Laxmipriya Tirtiia Swami (1910) 34 Bom, 310 

LIMITATION ACT (XY OF 1877), aut. 179 — Decree— Execution — Execution 
made conditional upon payment of Court-fees --Application for execution without 
payment Dismissal-— Second application with payment— Application made in 
accordance with law A A decree was passed on the 80th Juno 190) wherobv 

partition of immoieable property was ordered: but the execution of tho decree 
was made conditional on tho payment of the propar Court-fees. On the 29th 
June 1903 an application to execute the decree was made, but it was dismissed 
and it was not accompanied by payment. A second application to execute the 
decree was presented on the 27th June 1906 : it was accompanied by payment. 

The lower Courts dismissed it pn the ground that it was time-barred inasmuch 
as the first application made in 1903 was not one in accordance with law as " 
required by article 179 of schedule II to the Limitation Act, 1877. 

Held, that the first application was macte in accordance with lawv for, tfpfcm 
that application, it was competent for the Court to order that the execution 
should begin on the Court Tees being paid within a certain date. 

Held, further, that the second application was within time,' 

Per curiam:— An application for execution of a decree to be in accordance 
with law must ask for something within the decree and not outside it. . ; . 


Nathubhai Kasakdas v . Peak jit A3sr Lalchakd 


(1909) 34 Bom. 


“** ' """" : 7 — art. 179, cl. 4 — Decree — Hxecuiio.n — Step-in- ■ 

) f^Dumssfl of ih^pUcati(>n for non-producUon of assigntiwit deed »] A decree 
.was passed on the 12th October 1894 and an application to execute it was made 
. bjlfie decree-holder on the 16th August 1897. The process fee not haying been 
;/' japplidation was struck off. The second application to execute the dtfdrn 

-by the assignee of the deewrfee|fe^ : fM 

. : • - * ■ . V ; -'. 

^ . r . . - ^mnknmm. 
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as he did not produce tlie assignment the application "was struck off on the 27th 
October 1900. The third application was presented by a muhhfo/ar of the assignee 
on the 11th August 1903 5 but as neither the assignment nor the mukktyarnama 
was produced it was struck off on the 9th October 1903. The mulhtyar 
presented a fourth application on the 19th December 1905. A notice was issued, 


a payment of Rs, 45 from the -judgment-debtor. On the 11th December 1900 * 

the fifth application to execute the deciee was filed. The lower Courts holding 
that the second^ and third applications could not be regarded as applications for 
execution made in accordance with hw, dismissed the fifth application as baned 
by the law of limitation. 

Meld, that the present application was not barred, for the non-production of 
the muMtyamama and the assignment did not proye that they did not exist 
In fact. 

* H 

t Abdul Mcyid v, Muhammad Fahullah (1890) 13 AIL 89, followed. 

YlkAYAX YaMAH V . AX AffDA YALAD RaMJT ... ... (1909) 34 BOM. 08 

LIMITATION ACT (IX OF 1908), art, 106 — Suit for partnership accounts— 
Specific assets realised within period of limitation ,] If a suit for general 

partnership accounts and a sbaxe in partnership profits is itself barred, the 
plaintiff in such a suit cannot he allowed to proceed speculatively against any 
and every partnership asset which may have been realised by the defendant after 
dissolution and within the period of limitation. 

Merwanji Kormusji v. Bustomji Burjorji (1882) 6 Bom. 628, distinguished, 
u k Ahmed Suxemah v. Bhag wandas Yisbam and Co. ... (1909) 34 Bom. 515 

LUNATIC — Guardian adlitem of a lunatic — Personal liability of guardian to pay 
* * | costs incurred by unnecessary appeal — Costs, 

^ See Costs "... ... ... ... ... ...374 

MAHQMEDAN LAW —Acknowledgment of son — Illegitimate son— Zina — Son by 
| f ^ iniercoivrse cannot be legitimised,] Under Mahomedan Law a person 

mM i||M acknowledge a child as a son, when there is no proof of the latter’s legiti- 
M 1 • SB or illegitimate birth and his paternity is unknown in the sense that no 
shown to^ have been his father. It is not permissible to 
JjJif horn of zina {i. e. 3 fornication, adultery or incest), 

fuf 1 1 Muhammad Allahdad Khan v# Muhammad Ismail Khan (1888) 10 AIL 289, 


followed. 

H Mardaixsaheb v. Rajaksaheb 


(1909) 34 Bbm. Ill 


j Waff— Gift— -Essential elements for validity — Power of 

i — General principles — Vested remainders ] In 1902 a Shia Maho- 
i certain immoveable property to himself and other 

ter- himself for life and after Ms death for the payment of annuities to 
Sr and daughter and the balance to certain chanties. Further clauses 
yw of his widow her annuity was to go to certain other 
|hat on the death of his daughter a lump sum was to he given to 
now# to the settlor at --any time to revoke 

^^F^iv^Sh* aac J f ® xecuted a P^gage of the property. In 


mom 
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Hel^ that the conveyance in 1902 was invalid. 

Looked at from the stand-point of the Mahomedan law-giver, a private trust 
would be no more than a private gift inter vivos through the medium of the 
third party, and therefore sub 3 ect to all the conditions of a valid gift, hut quaere 
whether piivate trusts were known to Mahomedan law. v ' a 

Banco Begum v, Mir Abed AH (1907) 32 Bom. 172, discussed and distin- 

# guished. 

Jainabai E. D. Sethka ... ... ... (1910) 34 Bom, 601 

MAINTENANCE — Hindu Lam — Maintenance allowed by will of husband to wife — 
Unchastity of wife after husband's death— Maintenance not affected— Widow— 
Unchastity — Stai ring maintenance] A Hindu widow was entitled to mam* 
tenance at the rate of Es. 24 a year under her husband’s. will. After the husband s 
death, the widow led for some time an unchaste life and gave birth to a child: 
but since then she remained chaste. She sued to recover maintenance allowed* 
to her under her husband’s will. It was contended m reply that the plaintiff, 
on account of the unchaste life which she had led for some time after her 
husband’s death, had forfeited her right even to bare or starving maintenance. 

Held, negativing the contentions, that though the annuity was granted by 
the will as maintenance ” that word could not be understood as imposing any 
condition or restriction so as to cut down or extinguish the right to m. 24 a 
year given by the will. 

The rule that the will of a Hindu must he construed with due regard to 
Hindu habits and notions applies only wheie there is ambiguity. Caption must 
be used in applying that rule and it must be adopted only where a suggested 
construction of doubtful language leads to manifest absurdity or hardship. 

Tbe general rule to be gathered from the texts is that a Hindu wife cannot be 
absolutely abandoned by her husband. If she is living an unchaste life, he is 
bound to keep her in the house under restraint and provide her with food and 
raiment just sufficient to support life ; she is not entitled to any other right. If, 
however, she repents, returns to purity and performs expiatory rights, she 
becomes entitled to all conjugal and social rights, unless her adultery was with 
a man of a lower caste, in which case, after expiation, she can claim no more than 
bare maintenance and residence. 

Honamma v. Tlmannalhat (1877) I Bom. 559 ; Vain v. G-anga (1882) 7 Bom. 

84 ; and Vwhm Shambhog v. Manjamma (1881) 9 Bom. 108, discussed. 

Parami V. Mahadevi ... ... (1909) 34 Bom, 278 

MAN AGEE — Hindu Law— Hindu family firm — Trade— Manager passing prS0is~ 
sory notes in the firm's name without any advantage to the fim—^Mmor^ *c&- 
parcener— Liability of minor co-parcener in suit on promissory notes* < 

See HiSdu Law , m «♦* M , 72 

MAYUKHA — Hindu Law — Mitahshara—Kamathis — Law governing Xamaihis 
who Uve in Bombay — Amadheya stridhan — Preference between husband and 
son bom of adulterous intercourse — Shudras — Forms of marriage — Premription 
as to form of marriage* ^ 

• See fliirou L aw ... .... f ... 553 

* — . — — •~—Hindu Law— Mitahsham— Daughters inheriting property from their 

4 father-Shares separate and absolute— TenanU-in-common, 

S* ** I f h i I f 1 1 fife Aftte * 4 >e r «U .h, SiO 




GENERAL INDfiX. 


MINOR —Application for guardianship of minor — Jurisdiction — Domicile— Place 
where the minor ordinarily resides — Guardians and Wards Act ( VIII of 1890), 
sec. 9. 

See Guardians and Wards Act *** «»* »•* ... 121 

-—" Suit upon mortgage — Mortgage executed by adult members of the family — 

Suit brought against all members excepting a minor — Decree — Sale of mortgaged 
property %n execution — Minor seeking to exempt his share from sale — Bepre- , 

smtation of the minor by the adult members — Transfer of Property Act (IV of 
1882) } sec . 85. 

See Transfer of Property Act • •» HI »»• 854 

- « ■ -— — CO-PARCENER — Hindu Law — Hindu family firm — Trade — Manager 

passing promissory notes in the firm's name without any advantage to the firm — 
Liability of minor co-parcener in suit on promissory notes * 

See Hindu Law ... ... ... ... 72 

‘ — * — -* — *“pEOREE*HO LD E It — Limitation Act (XV of 1877), sec . 8, sch . II, 
art. 17 9, ^ expl. I— Limitation — Limitation Act (IX of 1908), sec, 7 — 
Application for execution by guardian — Attainment of majority by one 
decree-holder — Application by guardian takes effect in favour of all — Bight 
of the major decree-holder to give discharge to the judgment-d e b tor m respect 
of the judgment -debt. 

See Limitation Act (XV of 1877), sec. 8, sch. II, art. 179, 
expr. I ... ... ... ... 672 

MXRASI TENANT-— Saranjam — Indm — Denial of Saranjamddr 3 s title — Attornment 
to successive Saranjamdars — Estoppel — Claim to hold as Mirdsi tenant — 

I IArmfed interest — Adverse possession. 

See Saranjam ... ... ... ... 329 

MJ^VKKE—Do&ument compulsorily registrable — J Registration by mistake in a 

] ! Wong, book— Mistake not to affect parties— Document duly registered — Endorse* 

| ffjffnt releasing mortgaged property for consideration in cash — BegiUration — 

iftufll&Sr \ Registration Act ... ... ... 202 

Zaw — Maynlha — Kamathis—Law governing Xamathis 
Bombay — S accession — Anvadheya stridhan —Preference between 
p) | ?\ 'WWW son bom of adulterous intercourse — Shudras— Forms of marriage— 

Mf |||| Pfesumption as to form of marriage* 

#4 . See Law ... ... ... ... 553 

■ ~Xjr — — ■ Hindu Law — Daughters* inheriting property from their father— 

ohgres separate and absolute --Tenants An-common, 

Inheritance of ... ... ... Ml 510 

Law—Sudras — Legitimate son— Illegitimate son — 


TP , fi 7 ~~Evndw Icm—Sudras — Legitimate son— Illegitimate son — 

succession — Suit by reversioner for declaration as nearest 
^ ie mo ^ e bolder — Vested right — Limitation Act {XV of 


mmmM 


■Y isf 1827 , see. X.V,. el, 3 — Usufructiiary , • .. 
o]>ay the jdebt after fitted ’period — Suit l>y 


mmim 
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61 The amount of Rs. 1,750 is borrowed on tlie said premises. We three of us 
shall? after paying off: the said amount of debt after fifteen years from this day, 
redeem our premises. Perhaps any one of ns three might within the period 
pay off at one time the amount of rupees according to Ms shaie, you should allow 
redemption of the premises proportionately after receiving the amount and you 
should pass a leceipt for the monies reeeh ed.” 

In the yeai 1901 the moitgagee having bi ought a suit for the recovery of 
* the mortgage debt by sale of mortgaged property, the hr&t Court allowed 
the claim, but the appellate Court reversed the deeiee and dismissed the suit on 
the giound that wheie iu the case of a usufiuctuary moitgage the mortgagor 
agiees to redeem by payment of the pnocipal after a stated period, the 
mortgagee lias no higher oi better right than he has under a simple usufructuary 
mortgage. 

Meld* on second appeal by the plaintiffs, that the mortgage in suit was 
governed by clause 3? section XV of Regulation V of 1827, and theie being 
nothing in the terms of the agreement between the paities which either expressly 
or by implication indicated that the pioperty should not by means of a suit be 
applied in liquidation of the debt, the suit would lie. 

The decree of the appellate Court reveised and that of the first Court restored. 

Mahadaji v. Joti (1892) 17 Rom, 425 and Ramchandra v. Tripurabai (1.898) 

P. J, p. 43, followed. 

Bhaih Idrus v. Abdul Bahiman (1891) 16 Bom. 303, Sadaslw v, Vymkairao 
(1895) 20 Rom. 296 and Krishna v. Ran (190S) 10 Rom. L. R. 015, explained. 

Parasharam v* Putuajirao ... ... (1909) 84 Bom. 128 

MORTGAGE— Endorsement releasing mortgaged property for consideration in cash 
— Registration ] An endorsement made by a mortgagee, (on ^tbe back of the 
mortgage-deed) releasing the mortgaged property m consideration of a cash pay- 
ment oi Rs. 800 is a document which inquires registration, and not being 
registered was not admissible in evidonco either of the redemption of the property 
oi of the leal nature of the original transaction between the parties. 

PIeasharamapant v. Rama ... ... ... (1909) 34 Rom. 202 


— Execution of mortgage by adult members of the family — Suit brought 

against all members excepting a minor — Decree — Sale of mortgaged property* in 
execution — Minor seeking to exempt his slime fiom sale— Representation of the 
minor by the adult members— Transfer of Tiopeily Act (IV vj 1832), sec, 85. 

See Teamster or Pbopebta Acr ... ... *** ^ J **» 854 

— - Written agreement — Sale-deed — Contemporaneous of A agremmt If & 

treat it as mortgage— Absence „qf fraud, mimpi esentaiim, etc.— Oral agreement 
cannot be pleaded — Evidence Act ( 1 of 1872), sec. 92. 

See Evidence Act »• ... ^ 


, — —Dekkhan Agriculturists* Relief Act {XVII of 1879), sec. 2, ck 2*^ 

Amending AM {XKIlIof\m ) -Batnagiri District— Mortgage of 
for accountr^Agriculturisk * j * > 

See Dekkhajt AoBICIlm!ITRIsts , Rexjef Act ... ,«/* - *»* 161 


■BeqitlMion XVI of \%M— Transfer of Property Act {IV of 1882), 

tty mortgagor’s estate— 


the property against the mork 
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MORTGAGE — Will — If vecvtor— Testator's direction to earrij on hit trade— Loss 
suffered in the course of the business -Liability of the executor— Testator’s assets 
liable* 

See WlLL ••• 

MORTGAGE-DEBT— Ci»i? Procedure Code {Act XIV of 1882), sees. 43 and 60— 
transfer of Property Act {IV of 1882), sec. 90 — Suit to recover mortgage-debt by 
sale of mortgaged and unhypothecated property— Decree against mortgaged 
property alone— Sale— Amount realized not sufficient— Application for supple* 
mental decree to recover balance by sale of other property— Limitation— Puttina 
forward allegations at a late stage , J 

See Transfer of Property Act (IV of 1882), sec. 90 ... ... 540 

MORTGAGEE — Overpaying himself from rents and profits. 

See Deckee , . ... ... ... 260 

- - — Might to execute decree for rent 

' ^ee Decker ... ... ... ... 26() 

MORTGAGEE’S RIGHT TO AN ORDER EOR SALE — Transfer of Property 
■Act {LV of 1882), sec. 67— Usufructuary mortgage— Debt payable within a fixed 
period — Expiry of the period* 

See Transfer of Property Act (IV or 1882), sec, 67 ... 462 

MUNICIPAL COMMISSIONER — City of Bombay Municipal Act {Bom* Act III 
of 1888), see* BQo — Municipal Commissioner — Notice, disobedience of— Private 
greets —Levelling and draining of— Liability of owners of several premises— 

I Cwners pf building sites — Buildings constructed by lessees on the sites 

Ptemises, what are— Construction of statutes . 


, ' j«w Bombay Municipal Act (Bom, Act III of 1888), sec, 305 593 

*7? * — Factory— Unauthorized factory— City of Bom lav 

fL Municipal Act (III of 1888), sec. 390, s J T ™ *** 

’ | v ® P e Bombay MunicifaIi Act ... ... f# , .,,344 

Neglected premises — Notice to remove nuisance 

, 1 1 —Magistrates discretion— City of Bombay Municipal Act {Bom* Act 111 of 

■HHhM, 1 

HMgra titemxr MtraiciFAn Act ... ... ... 346 

lliif cS — Bail way Company — Breach of statutory duty — Injury to pas - 

! Angers with arm outside carriage window -Contributory negligence— Contractual 

I „ obligations,] The fact that a door on a moving train is open is evidence, but not 
proof, of negligence on the part of the Railway Company, 

■ itntoiy obligation, any breach of it ■which canses an 
uns | p 18 defendant apart from special proof of negligence, 
feself be the cause of the accident, and the rule does not 
le the defence of contributory negligence. 

P a ^ i8S > a Mway Company , 
iftnsedto-anj j>arfc o« Mm is 

that^such, rajhiies eonl&; nob ‘imri 

rnle- that, ;^here there is negligent on heth sides, the 

of m<30 ig: the;’;ae 0 id#'; is the 'Hi l 


had the passenger remained ins! 

Rife ki 


do the dkiigefc^a#; 
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NEWSPAPER (INCITEMENTS TO OFFENCES) ACT (VII OF 1903), smc. 8— 
Order — Forfeiture of press."} Section 8 of the Newspaper (Incitements to 
Offences) Act, 1908, provides for the making of a conditional orclai declaring the 
punting press used foi the purpose of printing or publishing the offending news- 
paper to he forfeited. The section lefers to the whole of the pi ess and no order 
could be made under it limited only to such portions of the pi ess as were 
employed m printing the offending newspaper. 

Dhondo Xashinath Phadad, In re ... ... (1909) 81 Bom. 327 

NIBANDHA — Hindu law — Sale — Gift — Hxemphon of assessment in lieu of se? vices 
rendered or to be rendered — Document granting < veniption no 7 stamped o regis- 
tered — Registration Act {III of 1877), sec. 17 — Trnnsfi of Ptqpertij Ad (IF of 
1882), sees 55 (G) ( h) s 123. 

See TBANsrEK or Peopi rty Act ... ... ... 287 

** — Tastil — Am ears of cash allowance , suit to recover — limitation Act 

(XV of 1877), seh If arts 131, 62. 

See Limitation Act ... ... „ ... ... 349 

NOTICE, DISOBEDIENCE 0 P -City of Bombay Municipal Act (Bom. Act 
III of 1888), see. 305 — Municipal Commissioner — Pnvde streets — levelling 
and draining of— Liability of owners of Severn 7 premise* — Owners or 
building sites — Buddings constructed by lessees on the sites — Premises, what 
are — Construction of statutes. 

See Bombay Municipal Act (Bom Act III op 1888), sec. 305 „ f 593 

— — IN WRITING TO OTHER CO SHARERS, EFFECT Of -Family 

property — Division under an award — House of residence— Pi ohib*t%on of sale 
1)1/ a co-shaier of his portion to an outsider — Pie-emphon — Construction— 
Court-sale — Prohibition not effectu e* 

See Pre-emption ... ... ... 567 


OF CLAIM TO PUBLIC OFFICER — Piooednrc Code (Act V of 

1908), secs . 2 (17 ], 80 — Public officer— Suit against public officei —Nohce of 
claim necessary— Cantonment Committee is public offi/ei — Cantonments Act 
(XIII of 1889), sec. 80, applies to actions ex delicto and not to actions cx 
contractu. 


See Cantonments Act (XIII op 1889), me . 80 ... 583 

NUISANCE — Municipal Commissioner— Neglected premises— N due |#S 

nuisance — Magistrate's discretion — City of Bombay Municipal Ad (Bom. Act 

III ^1888), see. 377. 

See Bombay Municipal Act *#* *MK' ••• 816 


OATHS ACT (V OF ISM))— Death of representative Valanddr—Deceas&Is widow * { * f j 

representative Vatandtir—Death of the widow— Application by mmd he % f ¥ 

tie deceased male YatanddrfarpQssession— Six months , calcul^iop¥^f^''^ r 
* - 77 m succession 1 r «— *-« — A i 


\ solemn affirmation — Curator's 


Y* I 1 j 

t * i M t H > M I 


■ ''tv.. 

r V't .'i-J&S 


ItfE! Act. 


it as mortgage— Absence offrdmd t 
iffimtie pleaded— Hvideim Act (I of 1872), sec. 92. 
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OWNERS OF BUILDING SITES, LIABILITY OF-C% of Bombay Municipal 
Act (Bom, Act III of 1888), sec, 305 —"Municipal Commissioner — Notice, 
disobedience of— 'Private streets— Levelling and draining of— -Buildings eon* 
structed hy lessees on the sites — Premises , what are— Construction of statutes* 

See Bombay Municipal Act (Bom. Act III or 1888), sec. 305 ... 593 


PARTIES, JOINDER OP— Civil Procedure Code (Act XIV of 1882), sec, 31— „ 
Civil Procedure Code (Act V of 1908), Order J # Buie 9— Zands attached to 
vat an— Joint owners — Lease — Lease good till the death of the surviving joint 
owner— Cordon Settlement of 1864— Suit by representatives of one joint owner 
to recover possession — Representatives of the other joint owner joined as co- 
defendants with the representatives of the lessee — Plaintiffs' claim allowed to 
f 4 the extent of their share — Appeal by plaintiffs and co defendants claiming 

their share— Limitation— Treatment of co-defendants as co-plaintiffs — Amend- 
ment of plaint and decree — Limitation Act (XV o/1877), secs, 22, 28. 

; Bee Limitation Act ... ... *** •** •.* 91 

PARTITION— Certain family property allotted to one branch of the family — Sub- 
sequent purchase of the allotted property by a member of another branch with 
his own money — Erchmon by the purchaser of the other member of his branch— 

Self acquisition— Hindu Law, 

\ See Hindu Law ... ... ... ... 106 




PARTNERSHIP ACCOUNTS, SUIT P OR— Limitation Act (IX of 1908), Art . 
106 — Specific assets realized within period of limitation .] if a suit for 
general partnership accounts and a share in partnership profits is itself 
barred, the plaintiff in such a suit cannot be allowed to proceed speculatively 
against any and every paitneiship asset which may have been realized by 
the defendant after dissolution and within the period of limitation. 

Merwanji Ilormusji v. Rustomji Burjorji (1882) 6 Bom. 628, distinguished. 
Ahmed Suleman v > Bhagwandas Yisram & Co. ... (1909) 34 Bom. 


515 


. * I s DISSOLUTION OF — Practice— Judgment-creditor— Charging 

& 1? jf m^mcitor's lien for costs . 

See Solicitor’s lien eor costs ... ... ... 



484 




T-Prg^ice — Civil Procedure Code (Act V of 1908), Order I \ Buie 
8 filed by plaintiff representing body of creditors — Application to be made 
party — Administration suit . 

See Administration suit ... ... ... #ll 

PASSENGER— Negligence of Bailway Company — Breach of statutory duty— Injury 
to passengers with arm outside carriage window — Contributory negligence— 
Contractual obligation . 

\ . j ; , ,> \ i; See Contributory negligence 

AJEJPER, APPLICATION TO SUE AS — Disqualification — Subject-matter of suit 
— Cause of action — '•Civil Procedure Code (Ad V of 1908), Order XX XIII, 
mm%M l i and 5.] A mortgagor applied for permission to institute a suit as a 

the setting aside of a -sale of the iriortgaged property by the mori- 
| an alternative claim for damages. The mortgagee, admitting there 
“ 'te^fothe applicant after the mortgage-debt had been satisfied, paid 

the applicant was hot a pauper, and 
cans© of action. * - > * < *• . } - j 


420 


427 
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tiiai; the allegations contained in the application did not disclose a cause 
action* 


rage 


of 


Dwarhamth v. Madkavrav (1886) 10 Bom. 207, not followed. 

Fatmabai V . Dossabhot Kostomjx TJmrigar ... (1909) 34 Bom 638 


PEN W-ro°„ DB i A ^ X , LV ? E ml 890) ’ SEC i- 107 > 108 > 121 > mL-Abdmnt- 
Serntton— Waging of war ] Tie accused published a book containing eighteen 

poems, of which four were the subject-matter of the charge. The general trend 
ot the poems charged, as well the remaining ones;in the book, evinced a spirit of 
blood-thirstiness and murderous eagerness diieoted against the Government, 
conveyed the urgency of taking up the sword, and made an appeal of blood-thirsty 
incitement to the people to take up the swoid, form secret societies and adopt 
guerilla wariaie tor the purpose of rooting out the British rule. 


Held) that the accused committed the offence of abetting the waging of war 
(section 121 of the Indian Penal Code), by the publication of the poems chaiged. 

^ Seld 3 further, that the Court was entitled to look into the poems other than 
those forming the subject-matter of the chai ge, for the purpose of finding out 
the intention of the writer and the design of the publication. 

Pe^ Ci£ANDAV A%KA$,, J .—Under the Indian Penal Code, the waging or 
o£ . wa ; r , an< J t]xe . abetting of it are put upon the same footing by section 
l" 1 : that is, the abetting of waging of war is under the Code as much an offence 
of treason as the waging of war itself* 


The word f< abetment ” is defined in section 107 of the Code and one of its 
meanings, as given theie, is “ instigating any person to do anything ” This 
meaning is not excluded by anything that occurs m section 121, The general 
law is laid down in sections 107-120 of the Code According to it, “to con- 
stitute the offence of abetment it is not necessary that the act abetted should 
be committed, or that the effect lequisite to constitute the offence should he 
caused.” This applies to the abetment of the waging of war against the King 
as much as to the abetment of any other offence under the Code. The only 
difference created between the former offence and other offences is that, while 
under the general law as to abetment a distinction 3s made for the purposes of 

E * ament between abetment which has succeeded and abetment which has 
# > section 121 does away with that distinction so far as the offence of 
waging war is concerned, and deals equally with an abettor whose instigation 
has led to a war and one whose instigation has taken no effect whatever- And 
that for this simple reason that such a crime more than any other must be 
s sharply and severely dealt with at its very first appeal ance and nipped in ihe 
bud with a strong hand. 

Per JBCEATO^, J * — Under section 107 of the Indian Penal Gode there may $ 
be an instigation of an unknown person. 


* The word "abet,** as used in section 121 of the Code, has the same meaning 
as is given to it by section 107. The “abetment” meant by section 121 is 
not necessarily confined to abetment of some war in progress. There may bo 

* and usually is instigation of lebellion before rebellion actually begins : that kind 
of instigation is under the Code abetting waging war against tire King. 

So long as a man only tries to inflame feeling, to excite a state of mind, he 
is not guilty of anything more than sedition. It is only when he definitely 
and clearly incites to action that he is guilty of instigating and therefoie 
the waging of war. , 



GENERAL INDEX, 


. PENAL CODE (ACT XLV^ 03? I860), secs. 511, IMA.— Attempt to commit 
offences— Attempt to commit the offence of sedition— Intention , a question of fact-2 
Under the Indian Penal Code (Act XLV of 1860) all that is necessary to 
constitute an attempt to commit an offence is some external act, something 
tangible and ostensible of which the law can take hold as an act showing pro- 
gress towards: the actual commission of the offence. It does not matter that 
the progress was interrupted. 

An attempt to publish sedition is complete as soon as the accused knowingly r 
sells a copy containing the seditious article. It is none the less an attempt 
because something external to himself happens which prevents a. perusal of the 
article by the buyers or any other member of the public. 

In cases of sedition, the question of intention is one of fact. 

Ekpeeou v. Gases n Balvant Modak ■ ... ... (lf,09) 84 Bom. 378 

PENSIONS ACT (XXIII Of 1871), secs. 6, 8, 1 1— Todd Girds allowance-Pur- 
chase of the rights to receive allowance ett a Court sale — The allowance entered 
m is name of the purchaser — Application hi/ heirs of the purchaser to receive 
■ / arrears of allowance — Certificate of Collector^ It was directed by a decree 
that the purchaser at a Court sale of aToda Cxiras allowance should recover from 
; ’ the Collector the ampunt due for arrears of the allowance from the date of his 
purchase. An application to execute this decree was made in 1864, in conse- 
quence of which the decree-holder’s name was entered in the Collector’s books 
as the person entitled to the allowance in question, and the arrears up to 1864 
were paid. In 1903, the decree -holder’s heirs applied to the Court to recover the 
arrears of allowance that had remained unpaid since 1896. The Collector con- 
tended that the application could not be entertained in the absence of a 
certificate from tbe Collector under the provisions of section 6 of the Pensions 
Act, 1871. 

. ReM, overruling the contention, that the power of the Collector under the 
Act had been exhausted and there was no discretion for that officer to exercise 
either under the Act or the rules, so far as the applicant’s right to recover the 
an ears that had become due in the life-time of the last holder, was concerned, 

'iB&ljh further, that if those amounts remained unpaid, the Collector held 
J.iJ behalf of the last holder, as moneys due to him, and as 

t?' therefore recoverable on his death by his heirs independently of any 
W* arlSe under tbe tensions Act, 1871, or tbe rules framed 

^hhagaklaIi v. Pbanjivajj ... - ... ... (1909) 84 Bom. 154 

TE'E— Transfer of Property Act (IV of 1882), sec, 67— 

; 4 : . to WitMn “fivrtW'iod-Miyrtgaget’t right 

ff-l'./.. *• TuAsssm oi pBOPBKiy Acs (IV or 1882), sm. 67 ... ...462 


• Procedure Code ( Act XIV of 1882 ), sect. 43 and 50 — 

■ , \f ' usfer of Ih operty Act (2 J of 1882 ), sec. 90 — Suit to recover mortqacie-debt hn 
sale of mortgaged and.mhypotkeeated mrom>rtv—7i*M** J JL_, 4 
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h ejection of pi cunt as not properly stomped* 
See Jurisdiction 


244 


... 267 


408 


Practice 
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PMADEgATOTOEITTTO OOMBEOMIST5-D^Mtf» Jgriculturutf Belief 
Jict {A I 11 Of 18/8),, 12— -Cowy^omae q/ CWr^* <t 7 w*w to record ike 

Cml7?^h! ea t ' S c ° m Pf omisi ”ff without authority from Ms client— 
Client to apply to cancel the compromise.] Where a party complains that 

e f ? c ^ e< ? ln name was unauthorised, he must more the Court to 
cancel all that has been done and to revive the suit. 

See Dbkkhan Agriculturists’ Belief Act (XVII of 1879), sec. 12 ... 502 

P0L E E ’ STATEMENTS TO— Criminal Procedure Code ( Act 7 of 1898% secs. 162, 
£ m / ence . Aet P, °f ; 187i )> sees - 21. \bl-Erid,etce- Admissibility 
Tf B P **?**" *? Fo l ice and P^h-Statements male 
t KU fp before Committing Magistrate— Witness deposing to 
St °n y - w® f e f lons Oourt— Corroboration of the deposition before 
the Committing Magistrate by statements made before the Police and, the Panch 

to 1 iil Stl W tW ’ 9 - F °r Ce Position of, as to statements made by witnesses 

to kim^Examination-in^liief--- Practice and procedure . 

See Criminal Procedure Code (Act V of 1898), secs. 162, 288 ... 599 


POSSESSION, DELIVERY OF— Land worth less than 
deed, or delivery of possession not necessary— Sale- 
Property Act ( IV of 1 882), sec, 54. 

See Transfer of Property Act 


Us. lOQ—lZeg istratio n of 
Compromise — Transfir of 


PRACTICE — Procedure Code ( Act V of 1908), Order I, Huh 3, 
Mute 6—ixrades of several defendants in one suit—“ ‘ 

„„„ • T n. ^ , 


139 


Order II, 

r „ v p*™ — *» out; sum — -- Same act or transaction n — 

^ Senes of acts or transactions”] In reading Order I Rule 8, of the Civil 
Procedure Code (Act V of 1908) it seems quite obvious that the word “ same 5> 
W i 11C x P rec f des tile . wor ^ s acts or transaction ” governs, also the words * series 
°t acts or transactions ” and must , be read before those words also. The. first 
condition to be fulfilled before joining several persons as co-defendants in the 
same suit is that the right to relief sought in the suit must arise against all the 
detenaants from the same act or transaction or from the same series of acts or 
transactions. The second condition to be fulfilled under the rule is that some ' 

common question either of fact or law should arise against the defendants If 
separate suits were brought against such persons- Before a plaintiff can join 
several defendants in the same suit both the conditions laid down in the rule must 
be itunlled^ first, the relief sought against the defendants whether, jointly*- . 
severally or m the alternative^ must arise from the same act or transaction or the 
same series of acts or transactions. And* secondly^ there must arise between the 
plaintiff and all the defendants some common question of law or fact. 

1 • t W>i(» several causes of action against several: 

defendants provided that all such defendants are “jointly liable in respeofc of : 

• «^>b and all of sueb _ causes oE , aetion and that : the condition precedent to ! 
the plaintiff being allowed to join several causes of action against seve&ii 't- 
1 defendants is. that sur*h defendant*? rrm«f. w. 'Kd.’iTA. «, .-*3^ . 
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against several defendants must be causes of action in which u the defendants 
are all jointly interested.” 

It is not necessary that every defendant should be interested as to all the 
reliefs claimed in the suit but it is necessary that there must be a cause of action 
in which all the defendants are more or less interested although the relief asked 
against them may vary. 

Umabai v , Bhau Balwaht ... ... ... (1908) 34 Bom. 358 

PRACTICE — Civil Procedure Code (Act V of 1908), 0. 1, r. 8 — Suit filed by 
plaintiff representing body of creditors — Application to be made party — Adminis- 
tration suit. 

See Administration suit ... ... ... ...420 

— — Court — Inherent powers — Compromise — Compromise assented to by 

pleader rot specially authorised in that behalf —Decree in terms of compromise — 
Decree set aside In the course of a suit, a compromise^ was presented which 
■ wassigned by the defendants’ pleader who was not specially authorised in that 
behalf. The Court passed a decree in berms of the compromise. The defendant 
then applied to the Court to set aside the decree on the ground that he did not 
engage the pleader and that he had not authorised the pleader to compromise the 
suit. The Court set aside the decree and set down the suit for hearing. 

Held*, that it is the inherent power of every Court to correct its own proceed- 
ings where it has been misled. 

Meld, also, that under the circumstances, the compromise was not binding 
ttpon the defendant and the decree passed upon it was void as to him. 

Basakgowba t?, Churchigirigowba ... ... (1910) 34 Bern. 408 

■ Dissolution of partnership — Assets in hands of receiver — Judgment « 

; creditor— Charging order — Solicitor’s lien for coAs- 

See Solicitor’s liek for costs ... ... ... ...484 

‘“~- ,rr "" 1 1 1 " 1 ; High Court — Criminal revisional jurisdiction — Interference on ques- 
tions of law— bindings of facts when can be questioned — Criminal Procedure 
sec, 435. 


iiilili 


See High Court 


Ha; . a .>** ** * .*•«*: i f ^ aw — MitaJcshara— Daughters inheriting property from their 
a jame¥—Bhar es separate and absolute— Tenants- in-common^ In cases affecting 
l;H inheritance the rule is to adhere to the decisions of the Court to which the 
. : district from which the case arose is subject. 

Daughters, inheritance or ... ... ... ^ 

jV . 7 T ( «• ■». Dund Acquisition Act (/ of 1894) — Compensation — Valuation of 

Kp v* \ rmaential property— Elements to be considered— Evidence before Acquisition 

■■■ • '• .• < 

•;f| ; < §|s|| ’ f Lakd Acquisition Act (I or 1894) ... ... ... . 


'h 


-r— O rder of Judge refusing to decide whether arbitrators are going beyond 
of. -their authority— Judgment— Appeal— -Construction of submission to 


■ .Sleration; S° 

tile order which 


... IM.fi fSlfSiS®, , or f er wlitcU . the. Court pasted is oahr . aa into 

if? 

l*4fU wsmk l TO MS f ll \ 1 m iM- f 1 1 i ! » Zi 


*y fqr furthr hss — 
T- ioittefecn dpe^ent 
and that the appeal 
nine- ■ 

s to would have 

4b" ; 

Mfl^iantiin'atmn, to 
Btion it is. immaterial 
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IpS? ra11 OT SOme 0f tha CompaDie3 are formalI y parties to the proceedings in ** 

. As to the objection that even so far as the neKKmi ?« w n . 

signed by one of its officers without any aiitliSMon as reauLdTrw 

defect is a mere irregularity which can be curod if ^ u at J aw? 

p»«»g * . p™ a *4, ,h»r 8 £ s&s grc l ?^iX omp " 1 

Atlas Assurance Company, Limited, v. Ahmedbtioy Hab[bbhot 
w (1901) 34 Bom. 1 

PEA Hr1F E— ' 8uit “Winst defendant on ground which failed not to le decreed nn 
another ground Application for leave to amend plaint after argument? heard in 
appeal disallomd-Re s judicata.] A suit brought against dTAlZ* 1 
one ground which lailsshouM not J be decreed agf net them on anSher^ound 
which they had no opportunity of meeting. an0taei eround 

A ft , er a fS'i'" ents , in appeal have been heard the Court will not allow an 

ssjs&ffi&as*? * ““ »■ “ *— *»» « *■» «£ ■ 

unsatisfied^ 110 * 1 * de8re6 “ 8 ^ n8 * b ° th d ® feilda ^> wliioh decree remained 

In 1905 II. filed a suit against the heirs of J, on the same two hunches. 

w Sbr!T su ? h av f? beea flled «*•&“* the firm of J. and not against J. 
personally was a bar to the later suit. b 

Bayabax ». Hah SToob Mahomed (1908) 31 Bom. 244 


'Sunt' _ cognizable by Small Causes Court brought in Sigh 

Coart Non-joinder Contract of sale made subject to rules of Bice 
Merchants^ Association — Rule ousting -jurisdiction of Court of law— Buie provid- 
ing for fixing mida rate of goods for purpose of ascertaining differences in 
case of non-fulfilment of contract— Suit ly buyer for damages for non-delivery— 
r lea that no damages recoverable having regard to rate fixed— Allegation ly 
plaintiff that rate fixed was not binding inasmuch as the rules were not observed— 
Construction of rule— Principal and agent— Agent's power to bind' his principal 
to arbitration— Indian Contract Act (IX of 1872), sec. 93— Sale- Tender— 
Presidency Small Cause Courts Act (XV of 1882), sec. 22. 

See Jiieisdiction # 23 

* — ^Tkird party procedure— Directions, refusal to give— Discretion.! The 

general principle on which a Court will issue third party directions is i— 

(1) that there must he a clear case of contribution or indemnity from the 

third party; ' 

(2) that all the disputes arising out of a transaction as between the plaintiff 
and the defendant and between the defendant and a third party can he tried 
and settled in one suit ; and , 

(3) that in cases of contract and sub-contract it must appear that the contract 
between the plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. 

Under the rules now in force the third party cannot be cited so as to he bound 
by the trial of one particular '-question which is identical as between the plain tiff 
dnd the defendant and as between the defendant and the third party. 


aster v» Prance ( No . 2) [1895] 1 Q. B. 591, followed. 
W. & 4* GrBteAsc & Co. % Chijnilal Hauilal & Co. 


*»♦ 488 : 
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PRACTICE — Winding up petition— Petitioner a creditor for amount not immediately 
payable— General financial position of company— Indian Companies Act (VI of 
188*2), sees. 128, 129, ISO and 131 — Scheme of arrangement. 

See Winding tjp petition ... .*• 533 


~ — — AND PROCEDURE — Criminal Procedure Code {Act V of 1898), secs* 

162, 288 —Indian Evidence Act ( I of 1872), sees. 21, 157— Evidence— -Admis- 
sibility of evidence— Statements made hy witness to Police and Punch — State - 
menls made hy the witness as accused before the Committing Magistrate — Witness 
deposing to different story before Sessions Court — 0 orroh oration of the 
deposition before the Committing Magistrate by statements made before the 
Police amd the Panel— Investigating Police Officer— Deposition of as to state- 
ments made by witnesses to him —Examination 4n- chief. 

■ See Criminal Pbgchdums Code {Aon V of 1898), secs. 162, 288 ... 599 

PRE-EMPTION — Family property —Division under an award— House of residence 
—Prohibition of sale by a co-sharer of his portion to am outsider— Construe* 

\ tion— Court-sale — Prohibition not effective .] An award under which family 

property was divided among co-sharers provided that in ease of a sale by 
any of the eo-sharers of his portion of the house of residence he should sell it to 
: his eo-sharer for a certain sum and that he should not sell it to an outsider 
until the expiration of two months from the date of a notice in writing sayino* 
that they (co-sharers) were not willing* to buy it. Subsequently a portion of the 
house belonging to one co-sharer having been sold in execution of a decree 
against him, it was purchased by an outsider. The sons of one of the other co- 
sharers, thereupon, having brought a suit for a declaration that the Court-sale 
. was not binding upon them. 

Held, that the term of pre-emption in the award was contemplated to attach 
to -sales made privately and ' willingly and not to attachment and sales in 
invitum the judgment-debtor. 

, ■ Y mui. Narayan v. Maktjti Naeayan ... (19 1 0) 34 Bom. 567 


PREMISES, WHAT ARE — City of Bombay Municipal Act QTom. Act III of 1888), 

* : see. 305 — Municipal Commissioner — Notice , disobedience of- ’■Private streets— 
Dwelling and drainingof— Liability of owners of several premises— Owners of 
Pending sites— Buildings constructed by lessees on the sites— Construction of 
i } ■ ' ’*• J 

Bombay Municipal Act (Bom. Act III of 1888), sec. 305 ... 593 

PliE^ijpEllcY SMALL CAUSE COURTS ACT (XY of 1882), secs. 37, 3S— 

, : v Criminal Procedure • Code { Act V of 1898), sec. m-Sanctfon to prosecute 
—Order granted by single Judge— Poioers of Full Court to revoke the 

an )ellate Court— Presidency Small Cause 
Qwrts Act (EV c/ 1882), secs. 37, 38.] Where a sanction to prosecute has 
: been granted by a Judge of the Presidency Small Causes Court at Bombay, a Eull- 
' J ; C^xrt of that Court has no power to revoke the sanction. 

' •' V : L - ^ Tiie language used in sections 37 and 38 of the Presi- 

en$y Court of Small Causes Act (XY of 1882) does not appear to be appropriate for 

□Lift nnrDflSA; AT ^nrimvPm or ci-nnAlTcf.il 'rni.icrirnf^svM xt. n n j. r * * 


• jlv * • — - — *- — — — — .~v * v/4. a.kjkjuj u.uca uuti appear uu ue hi 

m P ur P ose of conferring appellate jurisdiction upon the Full Court. 

* ‘ *' Jl— The jurisdiction conferred by section 38 of the Act is not 

^^^lajoBal only. ; , : 

ln ’’ s - - - (1909) 34 Bom. 316 
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PRICE OP GOODS BARGAINED AND SOLD SUIT POR r < * ,■ ^ 

Indian Contract Act (II of 18721 secs 3 Q ioa / f & ~CfMse of action — 
not altered the law relating to rewoervofdM , V™ traet Act has 

Procedure Code ( Act V of 1908), sec / If . ^ liquidated demands— Civil 

See Combact Act 

••• ... ... 192- 

msctPii, ™ AOSM m „ „ bM * 3 ,„. raW t , „ } «*** 

■ ••• ... 18 

(IX of 18727 \ec * 91 * o i a ^ 01 j siru f^ on ?f Contract — Indian Contract Act 

own account .] Section Sl^of ttTlnKu ’ co ^ f ^ J^l lUy T J tUm 071 Ms 
confers upon the pvinciml £ ct Is 1H6rel y enabling and 

jft&Un: ff 

143^01^ iS wttlf il? e bnrdel alfc &e el oaSroo? t° P - a . ^ f 0 ?' ie "“»* take 
reprobate.” But both the benefit and thA ’burden mnffc , bot ^ “PP^ate and 

%££&?* illCidente0f the £$5; ra m b e e d 

t st/v t ttrr & 

staice^menfc the C^ntoaet A^rw^o'afflnn^ 

wL°tiJi b of pn£e! o t£? Ttrixr °f 

mrder the contract would have been liabirto pay to the purcW becanl^what 
ib afbrmed is the relation of vendor and purchaser. Bat if those charms are 
annexed by the terms of the contract to the agency, so as to regulate theTlatten 
chK^^ ° f vendor and pur- 

omS'S-fi SSL SK&0 - 639 "> 

JoACHiNsoit v . Mbqhjee Vahabhdas ... ... ( 1909) 34 Bom 292 

PRIVATE STREETS, LEVELLING AND DRAINING OV - Cit ,, of Rw 

SffifcV? A f im ■ *-*.24 "cLl Sz 

c .S ’ disobedience of— Liability of owners of several premises— Owners 

umes - the -«*<* 

See Bombay Municipal Act (Bom. Act III of 1888 ), sec, 805 ... 593 

PROBATE—andM Wills Act (X XI of 1870), secs , 2 and 5 — Indian Succession 
JLGt { A ' of I8o5), sec . 187 — Administrator - G-emrals Act (11 of 1874), sec 36 — Will 

ZtrS.fXSl "" *■ 

See Hindu Wiles Act (XXI or 1870 ), secs. 2 and 5 ... ... 50 6 

' 1 — -limitation Act (XV 'of 1877), gees . 5 and 7 — Application to fie an 

appeal m f ormh pauperis-Moy in making the application— Minor applicant 
: — 4 ^ se f ^ laf - a r ant of prolate— Question of title not affected 

: by the grant— Res judicata — Procedure Code {Act V of 1908), sec . 11. 

•' 8ee Imitation Act (XV op 1877), sics. 5 and 7 . ... / . :^.’589 

: / UiUPP -' yA 1 . ‘ 

; V ' \ § k'/'i j , . ■ : ' : : .;J> i/; ■■ ; ■ ' f. 
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PROBATE— iVoiafe and Administration Act (F of 1881), see. 81 —Indian Succession 
Aet {A. oflm5) s sca* 2o0 — 'Will — Caveator — Interest possessed bp the caveator * 

See Probate and Administration Act (V of 1881), sec. 81 ... 450 

— * — — AND ADMINIBTEATION ACT (Y OF 1883), sec. 81 --Indian Suc- 
cession Art (X 0^X865), sec* 250 — IVtll — Probate — Caveator— Interest po^sessi d 
by t/ie caveator*] The provisions of section 81 of the Probate and Administration 
Act, 1881 (which correspond with those of section 250 of the Indian Succession 
Act, 1865), enact that the interest Which entitles a person to put m a caveat must 
be an interest m the estate of the deceased person, that h, there should bo no 
dispute whatever as to the title of the deceased to the estate, but that the person 
who wishes to come in as the caveator must show some inteiest m the estate 
derived from the deceased by inheritance or otherwise. 

Abhiram Bass v. Gopal Bass (1889) 17 Cal. 48, followed. 

Pieojshah Bhiicaji v. Pistonji Mebwanji ... ( 1910) 34 Bom. 4S9 

PROCESSION Public road Bight of marching in procession with a car — Suit Tor 
■declaration of right— Injunction restraining interference with the right. 

See Public road, right to use ... ... ... io 5^ 

PROMISSORY NOTES Hindu family firm— Trade — Manager passing promissory 
notes in the firm > name without any advantage to the firm— Minor coparcener 
—Uability of minor coparcener in suit on pi omssory note.— Ihnda laic. 

See Hindu Law ... ti> ___ ^ 

PROraCIAL SMALL CAUSES COURTS ACT (IX OP 1887), ***.16,27, 32, 

( 2 J A * D (3)~Snit for the recovery of certain sum repi esentmg a 
^ejn the produce of immoveable properly-Cognhance by the Com of sLtl 
S~ S8S Beeree final— Appeal— Jurisdiction by consent of parties,'] A suit for 
to lecovory of Rs 12-11-6 ropresentmg plamtiffs sh u e m the produce of 
immoveable property is a suit for money had and leccived to tho nlaintifFs ust 
Md is cognizable by the Court of Small Causes and the deciee in such a suit is 
Jnlal under section 27 of the Provincial Small Causes Courts Act (IX of 1887). 

. i 1 i ;iu>l2uw fca mlfr- ts . an fRP eal was piefcued to the Distiict Couit of 

• entertained the appeal and reversing the decree allowed 

'ir'fWi { 'SSJW*W J* 4 S 1 ® i efel,dan > tReieupon, pieforred a second appeal 
{•2E?S*?Sa5f , S5 s prayed tnjit the second appeal might be treated as an apphea- 

of Civil Procedme Code (Act V ofl908), 

; ^roundthat- the District Court acted without -jurisdiction m entertaining 

to'. respondent plaintiff) urged that a second appeal lay and 
further that by reason of the conduct of tho parties and the fact that the 
appellant (defendant) had not objected to tho jurisdiction of the District Court 
yu .. : * was too late m second appeal to take tho point. ’ 

... , «2S3t%££& 10 bJ 11,0 “ mi *• 

1 1 fSj| , 8 De ?“. 0f tKe I)lstriet °o«* reversed and that of the first Court restored. 

SHEI ^ v ' Hamir Mon... (1909) 34 Bom. 171 

. -Procedure ■ Code (Ait 2 (171 80— 

F ) °f c } a ] m necessary— Cantonment Committee is 
i,’Lb‘i Sec - W fitPpZw to actions 


mmm 


. ;£K3 td actions 

3$ th% i v s r J ' 

fi d*?* • i'-V ■■■■„>, 7 
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PUBLIC ROAD, RIGHT TO USE — Bight of marching m procession with < tear — 

Suit for declaration of right — Injunction 9 estraming interference with the right.'] 
Plaintiffs sued on behalf of themselves and of other members of a religions 
community to have a declaration of then light of marching in pioeession with 
a car along a particular public load to ceitam temples and foi an injunction 
ie«iiaining the defendants fiom tnterfoiing with the plaintiffs. The defendants 
contended that the plaintiffs had no right to march along the road. The lower 
, Corn is dismissed the smt on the giound that the road being public the plaintiffs 

could not sue unless special damage weie shown and proved 

On second appeal by the plaintiffs held, reversing the decree and allowing 
the claim, that the suit was not for removal of a public nuisance but for a 
declaration of the light of an individual community to use the public road, 

JS veiy member ol the public and c\ery sect has a light to use the public streets 
m a lawful maimer aud. it lies on those who would restrain him. or it to show 
some law 01 custom having the force of law abrogating the piivilege. 

Sadgopachamar v A* Bcima Bao (1902) 26 Mad. 37 6, follow ed. 

Bailing appa Pabappa v , Diiabmappa Basappa ... (1910) 3 i< Bom. 571 

RAILWAY COMPANY, LIABILITY 0¥ -Negligence of Railway Company— 
Breach of statutory duty — Injury to passengers with arm outside carriage 
window— Contributory negligence —Contractual obligations „ 

See Contributory negligence ... ... ... ... 427 


RAILWAYS ACT (IX OF 1890), sfc 7 — City of Bombay Municipal Act (Bom. 
Act III of IS 88), sec 394— Use by Bailway Company of its premises for storing 
timber — License from the Municipal Commissioner for the use not necessary^ 
The Agent of the GIF. Railway Company having been chaigecl m the Presi- 
dency Magistrates Couit at the instance of the Bombay Municipality under 
section 391 (1) ( d ) of the City of Bombay Municipal Act (Bom. Act III of J1888) 
with having used the Company’s premises for storing timber without a license 
granted by the Municipal Commissioner, the Presidency Magistrate recorded 
evidence and referied the following question under section 432 of the Criminal 
Procedure Code (Act V of 1898) ; — 

<c Do the statutory poweis given to the Railway Company (section 7 of the 
Indian Railways Act (IX of 1890) preclude the necessity of obtaining a license 
from the Municipal Commissioner to use piemises 311 such a manner as is 
necessaiy for the convenient making, alteung, repamng and using the Rail* 
way f " 

Meld, that no such license was necessary* Section 7 (1) of the Indian 
Railways Act (IX of 1890) authorizes the Railway Administration to do all 
acts necessary for the convenient making, maintaining, altering, repairing and 
using the Railway notwithstanding anything in any other enactment for the 
time being in force. 

The storing of timber was necessary for the convenient making, &&> of the 
Railway line. 


Hl&it; 


Under section 7, sub-section 2 Of the Indian Railways Act (IX of 1890), the 
Governor General in Council and not the Municipal Commissioner has the 
control of the Railway Administration iff the Oxererse of its powers under sub- 

ti! j MmfU&AXi- COMHISSIONEB OP BOMBAY V. G. 1 P* RAILWAY 

Am,. x„: , . 


CW i\hl. 
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RECEIVER, ASSETS IN THE HANDS 0 J?-Tr mike— Dissolution of partner* 
ship — Judgm ent-cred it or — Charging order— Solicitor 1 $ Hew for costs * 

See Solicitor’® lien fob costs ... 

REDEMPTION, SUIT EOR— Decree— Execution of decree— Taking of accounts 
under the iekhhan Agriculturists* Belief Act (XVII of 1879)— Result >of account 
showing that mortgagee overpaid himself from rents and profits— Mortgagees 
right to execute decree for rent. 

See Decree ... ... **• **• 

BEGISTRATION ACT (III OF 1877), secs. 17 and 40— Release— "Document 
compulsorily registrable — J 'Registration by mistake in a wrong book* Mistake not 
to affect parties— Document duly registered — Endorsement releasing mortgaged 
property for consideration in cash — Registration* ] A release whereby a lather 
transferred all bis rights of ownership in his immoveable and moveable property 
in favour Of his son was registered not in Book No. 1, bnt in Book No. % that is 
to say* not in the book kept for the registration of documents compulsorily 
registrable under section 17 of the Registration Act (III of 1877). 

Held, that the release must be considered as having been duly registered 
The father’s property was capable of identification and the 'error of the registrar 
in registering the document in Book No. 4 should not be allowed to affect the 
parties prejudicially. 

Sorabji Edalji v. Ishwardas Jagjkandas (1892) P. J. p. 5, followed. 

An endorsement made by a mortgagee (on the back of the mortgage-deed) 
releasing the mortgaged property in consideration of a cash payment of Rs» 300 
is a document which requires registration, . and nob being registered was not 
admissible in evidence either of the redemption of the property or of the real 
nature of the original transaction between the parties. 


Parasharampant v. Rama 


(1909) 34 Bom. 202 


, sec. 17 —Exemption of assessment in lieu 

~of services rendered or to he rendered— Document gi anting exemption not stamped 
i—Scde— Gift— Hindu Law— Niband ha— Transfer of Property Act 
i), secs. 55 (6) (5), 123. 

Sec Transfer of Property Act ... ... »*« 287 

^ sic.; question— Civil Court Jurisdiction — 

ffnit to be declared Ayya of Hiremath and to restrain defendant from so styling 
himself. ] The plaintiff sued to obtain a declaration that he was entitled to the 
fees and privileges appertaining to the Hiremath at Kamalapur by reason of his 
$- title to be called the Ayya of that Hiremath, and to obtain a perpetual injunction 
to* restrain the defendant from using the name of “Ayya of Hiremath.” The 
f eojpaplaint was that the defendant had assumed a name to which the 



.Jffe 


right, and that that assumption would enable# as it 
:f | jH r,®act Snabled, tie defendant to attract to himself a large number of the plaintiff’s 
thereby ’appropriate to himself fees, which would otherwise have 
1|| ? pi 1 [ SWpaid to the plaintiff. 

„ and to be entitled to perform the 
enjoy certain privileges and honors at the 
virtue of shat office. It was a caste question 

gation ■ of ■ any> ...specific 
name^of 'myya^ of ; 



been no all 
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of 1 hat name would "bo meiely to enable some of the followers of the plaintiff to 
go over to tlie defendant showed that wliafc the paities bad been fighting fox 
was merely a question of dignity under the cover of a religious office. If the 
Court were to inteifere in such cases, it would be merely assisting one party at 
the expense of the other and compelling the caste or the sect to follow one 
spiritual leader in preference to another. 

Gabigeya v. Basaya ... ... ... *» (1910) 34 Bom. 455 

EEGULATION XVI OE 18 Z7 -Transfer of Property Ad (IV of 1882), a*. 43- 
Deshgat Yatcm— Mortgage— Subsequent enlargement of the mortgagors estate •— 
Private property— Mortgagee's claim to hold the property against the mortgagor s 
heir . 

See Vata^ ... ... ... ... ... 1^ 

BELEASE— Document compulsorily registrable — Registration by mistake in a wrong 
hook— Mistake not to affect parties— Document duly registered— indorsement 
releasing mortgaged property for consideration in cask— Registration — Registrar 
Uon Act (ill o/1877), secs. 17 and 49. 

See Begistbatiok Act ... ... ♦.* *" 

KEPRESINTATION— Hereditary Offices Act [Bom. Act III of Wi), sees, 25, 36- 
Death of registered Vatandar— Eldest son or other nearest heir of the deceased- 
a Suit for declaration — Jurisdiction. 

to Hereditaby Oitices Acr ,,, ... *• 

RES JUDICA TA —Capacity of parties— Matter substantially in issue— Ci oil Pro* 
cedure Code (Act XIV of 1882), sec . 13.J The plaintiff in conjunction with 
another had in 1902 filed a suit against the defendant for possession of certain 
property, basing his claim on the allegation that he was owner. He succeeded 
m the fiist Court, but the Coiut of Appeal held that the property had been 
dedicated to charity, and refused to uphold his claim as owner. The plaintin 
declined to adopt the Court's suggestion to modify his claim and be content to 
ask for a decree for possession as manager, and his suit was therefore dismissed 
Five years later he filed the present suit, claiming possession as manager* 

Meld, that his title as manager was one which might and ought to have been 
put forward in the previous suit, and that his present claim was therefore 
res judicata. 

If a plaintiff is suing in a capacity in which ho is a stranger to the capacity in 
which he sued in a former suit, his claim has -no proper connection with that; 
former suit, and the Civil Procedure Code (Act XIV of 1882) section 13 does 
not apply. 

Habgovah Bamji v. Wtowi Harjivah ... (MW 84 416 

- * — Limitation Ad (XV of IS77), sees* 5 andl—AppUcatim to 

Me an appeal in forma pauperis —Delay in making the appheaMn^Mmor 
applicant— JSxcuse cf delag— Probate— Grant of probale— Question of MU not 


202 


101 


affected, by the grant — Civil ’Procedure Code (Act V of 1S08), see. 11* 
See Limitation Act (XV or 1877), secs, 5 and 7 


589 


-Practice— Suit 


%e decreed on mother ground- Application for leave to amend piMd after 
armrdents heard in appeal disallowed.'} A suit brought against the defendants 

• oromb icount which fills should not he decreed against therq on another 5 ground 

* MftSt, they M no opportunity of meeting. 

^4 I jgftll ‘ artetept* Id appeal have been heard the Court will mb • 

* 1 1 .^#nendm©nt of the plaint so as to convert a suit of one character into, .a ] 

O v ^k a subsi^ia% different character* ' ' ? 
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II, filed a salt in 1904 against A. and J. the drawer and indorser respectively 
of two bundles. At the time of filing the suit J* was dead. 

H. obtained a decree against both defendants, which decree remained 
unsatisfied. 

In 1905 H. filed a suit against the heirs of J. on the same two lumdies. 

Held, the earlier suit having been filed against the firm of J, and not. against J, 
personally was a bar to the later suit. 

Bayaiui * Haji Nooe Mahomed ... ^ ... (1908) 04 Bom. 244 

RESTITUTION OF CONJUGAL RIGHTS— Valuation of claim— Jurisdiction of 
Second Class Subordinate Judge to entertain the suit— Bombay Civil Courts Act 
(XIV of I860), sec . 24 — Suits Valuation Act (VII of 1887), see* 11.] A 
suit for restitution of conjugal rights, wherein the claim was valued by the 
plaintiff at Rs* 65, was instituted in the Court of the Second Class Subordinate 
Judge. The First Court decreed the claim ; and on appeal the decree was con- 
firmed. On second appeal it was contended that the First Court had no 
jurisdiction to try the suit. 

Meld, that the valuation of the claim by the plaintiff must he accepted for 
the purpose of jurisdiction, unless it was shown to have been made either from 
airy improper motive or deliberately for the purpose of giving the Court: 
a jurisdiction which in fact it had not. 

Jan Mahomed Mandal v. Mashar Bibi (1907) 31 Cal. 352, followed. 

Jasoda v . Ohhotu ... ... ... ... (1909) 34 Bom. 236 


REVENUE JURISDICTION ACT (X OF 1876), sec. 4, sub-sec. {a)— Act XI of 
1852 — land held as Saranj am — Decision of the Inam Commissioner — Finality — 
Suit for declaration of title and possession — Exclusion of jurisdiction of Civil 
Courts »] ' In the year 1858 the Inam Commissioner decided that a certain estate 
was Saranjam of P, and not his Sarv Inam. On P.’s death in 1899 Government 
resumed the estate on the ground that it was Saranjam and re-granted it to Y. s 
one of P/s grandsons. Subsequently the plaintiff, another grandson of P., brought 
y a suit against the Secretary of State for India and V. for declaration of title and 
possession on the ground that the immoveable property in suit was plaintiff’s 
. : ;v . j’ liiry Inam property and could not be taken from his possession by Government 
. , ©* its officers or re-granted to any one else. 

1 V “ * 'thd decision d£ the Inam Commissioner was, *]>y virtue of the 

i ; j ' , •’ \ 'f^bvi^ibtis-of Ehle % Schedule A of Act XI of 1852 , final as regards the land and 
!: ; ? ; ■ interests concerned in the decision. 


pip 

tesit 


, 2. That after such final decision, the title and continuance of the estate must 
Pre determined under Schedule B, Rule 10 of the Act, Tinder such rules as 
^Government may find it necessary to issue from time to time. 

Av ; & ^ That, in accordance with those rules the estate was, on P/s death, resumed 
,.;hy Government who re-granted it to V, 

the 'suit having been against Government relating to land 
J§|§ fSfhjam was excluded from the jurisdiction of the Civil Courts by the 
stl ^ sec ^^ 011 section 4 of the Revenue Jurisdiction Act 


)VXX3>BAO V\ SlOBETAEY OB STATE 
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f : wd injunction-— Defection of plaint as not 
implication to state a case to the High 

||fj||fp »•:;/ Ai % ■■ ;■ ' : ; ..v : ' ... 267 • 
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EICE MERCHANTS ASSOCIATION PULES - Contract of sale made subject to 
rides of Mice Merchants Association — Buie ousting jurisdiction of Court of law— 

Buie providing for fixing vaida rate of goods for purpose of ascertaining differ- 
ences in case of non-fulfilment of contract — Suit by buyer for damages for non- 
delivery— Plea that no damages recoverable having regard to rate fixed — Allega- 
tion by plaintiff that rate fixed was not binding inasmuch as the rules iv ere not 
observed — Construction of rules— Principal and agent —Agent? s power to bind his 
principal to arbitration—, Indian Contract Act (IX of 1872), sec. &Z— Sale ~ 
fender — N on joinder — Practice — Suit cognizable by Small Causes Court brought 
in Sigh Court — Jurisdiction «- 

See Jurisdiction . *«» «•* ' ia 

SALE — Contract of sale made subject to rules of Bice Merchants Association — Buie 
ousting jurisdiction of Court of law— Rule providing for fixing vaida rate of 
goods for purpose of ascertaining differences in ease of non-fulfilment of contract 
— Suit by buyer for damages for non-delivery — Plea that no damages recoverable 
having regard to rate fixed — Allegation by plaintiff that rate fixed was not bind- 
ing inasmuch as the rules were not observed ~ Construction of rules —Principal 
and agent — Agent's poioer to hind his principal to arbitration — Indian Contract 
Act (iZ o/ 1872), sec. 93— Tender. 

See Jurisdiction «» » .. tt» 13 

■ ' «~~ Exemption of assessment in lieu of services rendered or to be rendered— 

Document granting exemption not stamped or registered — Grift — Hindu Law— 
Wibandha — Registration Act {III of 1877}* sec. 17 — Transfer of Property Act 
(IV of 1882), secs* 55 (6) (5), 123. 

See Transfer of Property Act ... ,*» **,287 

"— ‘ Transfer of Properly Act (IV of 1882), sec. o4 — Compromise— Land worth 

less than Bs. 100 — Registration of deed 9 or delivery of possession not necessary , 

See Transfer oe Property Act ... ..* ,.,130 

SALE-DEED — Written agreement— Contemporaneous oral agreement to treat it as 
mortgage— Absence of frauds misrepresentation , Sc. — Oral agreement cannot be 
pleaded — Evidence Act (J of 1872), sec. 02. 

See Evidence Act • ** mi *»• a. . «*• 59 


SALE OF GOODS ACT (55 AND 57 VIC., C. 71), secs. 45 and il-Stoppagc In 
transitu— Ultimate destination of goods— Duration of transit —Pledgee of bill of 
lading — Measure of damages J\ The plaintiffs, a Bombay firm, imported hardware 
goods from M. k> Co. of Manchester for sale on commission, the business being 
carried on and financed in tbe following manner. M. & Co., on shipping the goods, 
banded over tlie complete shipping documents to B, and received from him an 
advance of 65 per cent, of the invoice price. B thou handed over the shipping 
documents to the National Bank of India in .England, and himself received a 
similar advance by drawing on a credit opened with the Bank by the plaintiffs. 
The Bank then forwarded the shipping documents to India, where they were handed 
over to the plaintiffs in exchange for a trust receipt, the plaintiffs becoming 
responsible to the Bank for any short fall in the advances made to B* 




. On 12th February .1907 M. & Co. contracted to purchase from L. & Co. 
250 boxes of tin plates, delivery to be F. O. B. Newport in four or five-weeks after 
date. On 26th February M. & Co. wrote to L. & Co. enclosing instructions and 
maiki fcor shipment of the 250 boxes to Bombay, and on 2nd .March - requested 
fhem to; forward the goods to W. & Co. at Newport in time for shipment in S. S. * 
Glah M&cleod for Bombay. On 21st March L, <fc Go, enclosed to m* & 

another invoice for the 


mm 
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boxes, the material part of the invoice iu each case being “ No claim concerning 
these goods can he recognized unless made withm fifteen days from delivery to 
Messrs. W. & Co., Newport, for shipment on your account. 

The 250 boxes were put on board the steamer by W. & Co. as the agents of 
L. & Co., but in obtaining a hill of lading for 500 boxes (including the 250 m 
question) W. & Co. acted as tho agents of M. So Co. 

. The steamer left Newport on 4th April. Following the usual course of 
business as above described, M. & Co. banded over to B the shipinng. documents 
relating to the 500 boxes and obtained an advance of £2oo-o-2 (being 6o per 
: cent, of tbe invoice value). B., on the 6th April, obtained a similar advance from 
the Bank. On the same day M. & Co. suspended payment, and on 9th Aprd 
L. & Co., as unpaid vendors of 250 boxes, notified tbe steamship owners, the first 
defendants, to stop these goods in transit. 

The S. S. Clan Macleod arrived in Bombay on 13th May, and the bill of lading 
which bad been duly handed over by the Bank to the plaintiff on 29th April 
in due course presented by the latter. They were informed, however, of 
th? stop put on the 250 boxes and were offered a delivery order for the remain- 
ing 50 alone. This they declined, refusing to accept anything but the full 
payment of the advance or the full, amount of the goods. On 29th June the 
plaintiffs repaid the Bank the amount of the advance, and the trust receipt of 
29tli April was duly cancelled. 

owners and tlieir agents 


Page 


Co. were entitled to 


lilt' 



On the plaintiffs subsequently suing the steamship 
for damages. 

Held, that the transit did not cease at Newport, and L 
: stop the goods after they had started for Bombay. 

Mac parte Golding Davis <£■ Co. (1880) 13 Oh. D. 628, followed. 

■ Held, further, that the plaintiffs were, after 29th June, -on which date they 
' had fulfilled their obligations to tho Bank,— pledgees for value of tho bill of 
ladim-' iE indeed they did not occupy that position from 29th April, being 
transferees of the Bank’s rights in respect of the advance as against tho 
' defendants. ■ 

that the plaint were entitled to join both, defendants in the 

f 1 ^toost benefit which tbe defendants were entitled to obtain from tbe 
ndsiiiofr df sureties' to tbe plaintiffs for tbe advance made by tbe 

fatter to K. & Co.] was tbe light to tbe security of tbe 250 boxes wbxcb they were 
willing fr5m tbe outset should be received by tbe plaintiffs***...,.. Ibe 
plaintiff* by refusing to take delivery of tbe 250 boxes bad omitted to do an act 
wiicb tbeir duty to the surety required them to do, and to tbe extent to which 
1M omission bad resulted in loss, tbe surety was discharged. 

’ In re WesUnthm (1833) 5 B* & Ad. 81?, discussed. 

go&ABrt* The CnAsrLijtE Steamers, Limited 

v XKFXTLIM: . THE JTJBGME NT- DEBTOB— 

‘ —bivipion wider an moard —House of residence— Prohibition of sale by 
^ofhvs portion to cm outsider— Pre-emption ~~ Co nstinwtion— ‘Court- 


(1910) 34 Bom* 640 


56? 


Procedure Code {Act V of 1898), 
<de passed under sec, 478. > . > 
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SANCTION TO PROSECUTE — Order granted by single Judge-Powers of Full 
Court to revoke t7ie sanction-Fidl Court not an Appellate Court— Presidency 
Small Oame Cmrts Act (XRr/1882), secs. 37, 38-Crmiiial Procedure Code 
{Act V of 1898), me. 195. 

CRIMINAL PliOOEDTOE CODE 


310 


bABANJAM~~ Inara— Miras (permanent tenancy)— Penial of Samnjamdar's title 
' —Attornment to successive Saranfamdars— Estoppel— Claki to hold as Miras i 
tenant— Limited interest— Adverse possession .] In an ejectment suit brought 
by an Inamdar against persons claiming to bold as Miras i or permanent tenants 
it was conceded that the Inam rights in the land in suit appertained to a Saranjam 
Iield on political tenure and that the present incumbent ot* the Saranjam was the 
plaintiff. The defendants resisted the piaintifPs claim to eject them on the 
ground that the Inam rights were merely the right to receive the royal share of 
the revenue and that the proprietary rights in the soil were, prior to the date of 
the grant, vested in the grantee of the Inam, had decended to his heirs independ- 
ently of the Inam and furnished the leasehold or Mirasi right. 

Meld, that the defendants’ contention involved the denial of the title, to the 
reversionary rights in the lands in the defendants’ occupation of the successive 
Saranjamdars approved by Government. The defendants had, however, been 
continuously paying rent for their holding to the successive Saranjamdars 
including the plaintiff. They were thus estopped by attornment from disputing 
the plaintiffs title. * 


Vasud&v Doji v. Babctji Bam (1871) 8 Bom. H. C, lb (A. C. J.) 175 and Doe 
dem . Marlow x. Wiggins (1843) 4 Q. B. 367. referred to. 

The rights of successive holders of hereditary and impartible estates not 
governed by the ordinary rules of inheritance blit subject to the condition that 
Government shall approve of the heir may be barred by adverse possession, 

TeJcait Bam Oltunder Singh v. Srimati Madho Kumari (1885) L, It. 12 I. A, 
1 97, referred to* 


Where in an ejectment suit by an Inamdar it was shown that the defendants, 
for more than twelve years before the suit, openly asserted their claim to hold 
ns permanent Mirasi tenants, 


Held, that the defendants had acquired a title to the limited interest claimed 
by them and could not be ejected. 


Tiiimbak Bamchakdba v, 8hek.ii Gulak Zilasx 


(1909) 34 Bo in. 329 


——"'——^Decision of the Inam Commissioner— Finality— Suit for declaration 
of title and possession — Emelmion of jurisdiction of Civil Courts*** Bevenue 
Jurisdiction Act (X of 1876), sec . 4, sub-sec, (a)— Act XI of 1852, 


See Bevekue Jubispicxiok Ac® 




SEDITION — Abetment — Waging of war — Indian Pencil Code {Act XL-T of 186% 
... ' 107, 108, 121, 124 A. ; 


■ a See Pekal Cope 


iim 


Petiml; €dd&:(Ad-. KLV of I860), sees. 511, 124 A— Attempt Iq 
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SELE- ACQUISITION — Partition— Certain family property allotted to one branch 
of the family — Subsequent purchase of the allotted property by a member of 
another branch with his own money— Exclusion by the purchaser of the other 
member of Ms branch — Hindu Law. 

See Hikdxt Law ... . — ... ... 1 

SHETSANADI LANDS — Rules framed under Act XI of 1852 {Bombay) — Govern- 
ment continuing the shetsanadi lands to the family of the shetsanadi who is dis- 
charged by Government without any fault on Impart — Continuance on condition 
of paying full survey assessment on the lands — Subsequent resumption of the 
lands by Government.] On the death in 1865 of the then shetsanadi , one B, 
Government appointed one Y as the new shetsanadi ; but tinder the rules framed 
under Bombay Act XI of 1852, Government continued the shetsanadi lands to 
. , the family of B on condition of their paying full survey assessment on the lands. 
The remuneration of Y was made payable out of the extra assessment recovered 
in 1905.: 'Government resumed the lands and handed them over to Y for his 


Held, that both the orders passed in 1865 and the action taken under the rule 
framed under Bombay Act Xl of 1852 had in law the effect of converting the 
land from a shetsanadi vatan into a rayaiwari holding and investing the liolder 
of the land with the rights of an ordinary occupant, entitled to it., so long as he 
paid the survey assessment. . 

Held, also, that the proceedings of 1905 were on the supposition that what 
was done in 1865 on B’s death had the effect of continuing the lands in dispute 
as one reserved for shetsanadi service ; but that was not its effect) and the 
proceedings in question were ultra vires . ... 


Yellappa v . Marlingafpa 


(1910) 34 Bom. 500 


SHtJDEAS — Hindu law — Mitakshara—Maynkha — Kamathis — Law governing 

Wamaihis who live in Bombay— Succession — Anvadheya Stridhan — Preference 
' i 't between hushmid and son born of adulterous intercourse — Forms of marriage — 

, ' : Presumption as to form of marriage . 

* v •; •.■'V.;, •' j 

Liw ... ... ' ... 

Small Causes Courts Act ( IX of 1887), 
($S~Suit for the * rmweiwi nf wln-in. **#.»» 


’ Schfll, ds. (2) and (%)~Suit for the recovery of certain stem 

'swfrk in the produce of immoveable " property— Cognizance by the 
Court of Small Causes— Decree final— Appeal— Jurisdiction by consent of 
• parties. • 

See P&oynsrciAi Small Cause Cotjets Act ... ... 

EADE CAUSE COUBT MCKEE-— Civil. Procedure Code (Act V of 1908), 
yMlAQr-Mitney lying in deposit in tk$ Court of the 'First Class Subordinate 
wiffpMxdiflitnent and recov&y of money in execution of the Small Cause 
| , - Suit in the Court of the First Class Subordinate Judge for a 

invalid ''mA, f or Refund of monw^-Decree 



r ,l Cause Court dnd order for refund of 
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tb«1 i r o C \ b Iti S nf rii011 ^ haS ^ sbe f 1 Mo ^ lj y this Court ; and. whore 
meie are assets ot a nartnershin in -fliA W-.-^ t ~ •/__-! • ■ 


Pago 


receiver appointed in a 
" to ask for a 


Bidd v. Thorne (1902) 2 CL 344, Mowed. 

assets orwhio^^n « °¥ ai “ ed f decree against a partnership firm, the available 
* c f, S '? tS L* ™ ic b are m the hands of a receiver appointed in a previous partnership 

CouW 1, for I>rOP tf r ° ?1lrSe *? not *? issue against those assets, butto ask the 

thTorder oflKofrt^ 6 "’ Md t0 undertake to deal wit “ $**& according to 

Kewmy v. Attrill (1886) 34 Ch. D. 345, followed. 

A. Haji Ismail and Co. a Raciabai ... .., (1909) 34 Bom. 484 

SPECIFIC EEIJEP ACT (I OF 1877), sec. 4-2— Civil Procedure Code {Act VIII 
t 1 i® Vic., c. 86, s. 50 — Suit by plaintiff for mere 

^claraUon iliatthe minor- dgemlant ims not Ids son— Investu/alioL of claim 
A ^Mar-plamtiff brought a suit for a declaration that 
defendant I, a minor, was not his son and that he was not born to the plaintiffs 
def , endant 1 > and for an injunction restraining defendant 1 from pro- 
to t] i e Y? rld tllat defendant 2 was plaintiff’s son and from claimiii°' 
maintenance for him as such son. The defendants contended that the suit was 
not maintainable under the provisions of the Specific Relief Act (I of 18771 and 
that it was prematnve. ' u 

that the suit was maintainable, it being within the provisions' of 

section 42 of the Specific Relief Act (I of 1877). p ov & ons or 

was of lhe highest importance 
1 tif™ 8 S , hollld b ®, 1 ? vestl S a | ed and decided without unnecssary delay, 
.mdwhenthe controversy had once been brought to trial the decision should 
ordinarily follow the usual course. u u 

Pool v. Bwing (1903) Ir. Rep. 1 Ch. 434, distinguished. 

Bax Shri Vaktoba v. Thakorb Asaesinghjx Baisexghji 1 „(19H) 34 Rom. 676 


-sec. 45- 


discretion of ClnefJu dge of Small Causes Court— City of Bombay Municipal 
Act (Bom, Ad III of 1888 as amended by Bom. Act V of 1905), sees. 33 
t*;U jLi a u B 1 “ , P al election petition having been lodged with the. Chief 
UM^e 01 the Small Cause Court, the latter unseated two of the successful can- 
aiaates and found cause of objection against the candidate in whose favour 
weyo recorded “the nest highest number of valid votes after those returned as 
elected. He declined to inquire further into the claims of any other eandh 

° r oQ t0 /ov C i a I e , otlie X candidate el *cfced, as > ™ bis interpretation of 
seckon 83 (2) of the Bombay Municipal Act (Bom. Act III of 1888 as amended 
by Bom, Act Y of 190b), he was not enabled to do so. 

The two highest of the other unsuccessful candidates thereupon obtained 
/t e ! ^ Cllief Jll< % e nnder section 45 of the Specific Belief Act 
(l ox i«77), to show cause why he should not proceed to declare them elected 
under section 38 (2) above mentioned. 



.. .. 
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Section 33 having been iield to empower the Chief Judge to set aside the 
election of any number of candidates returned as elected, there was nothing 
repugnant in construing the section as empowering the Chief Judge to fill up 
any number of vacancies so created from the list of unsuccessful candidates 
subject to the provisions of the section. 

It was clearly incumbent on the Chief Judge to deal with the question of 
filling up both the vacancies. He should aceordigly proceed to place the 
unsuccessful candidates in order of valid votes. The two with the highest 
number of valid votes against whom no ernse of objection was found should bo 
declared to be deemed to ho elected. If only one qualified, or none qualified, 
proceedings for filling the vacancy or vacancies would have to be taken under 
section 34, 

An application under section 38 (1) should name the persons whose election 
is objected to. 

. 7 4 In' TH:E MATTER OF THE SPECIFIC RELIEF ACT, AND IN THE MATTERS OF 

Sarabally Mamoojx and Jaffer Justjb ... (1910) 34 Bom. 659 

STATUTE, CONSTRUCTION OR— Bombay Land Revenue Code (Bom, Act V of 
1879), sec. 48.] The Bombay Land Revenue Code ^ (Bom. Act V of 1879) is a 
taxing enactment and must be construed strictly in favour of the subject. 


Secretary of State «?. Laudas 


... (1009) 34 Bom. 239 


. ; — — - — « — ^ — — city of Bombay Municipal Act (Bom* 

Act III of 1888), see* 805-— Municipal Commissioner-Notice, disobedience of— 
■ private streets — Levelling ci?id draining, of— Liability of owners of several pre- 

mises — Owners of building sites — Buildings constructed by lessees on the sites 
— Premises, what are* 

See Bombay Municipal Act (Bom. Act III of 1888), sec. 305 

STATUTORY OBLIGATION, BREACH OF -Negligence of Railway Company— 
. . Breach of statutory duty — Injury to passengers with arm outside carnage window 
fApontnbutory negligence — Contractual obligation. 

?$& Contributory Negligence ... 

?; if I TPANSITU— Ultimate destination of goods— Duration of transit 

H'!! bill qf \ lading— Measure of damages — Sale of Goods Act 

ifw-w' erfilV-4?].. The plaintiffs., a Bombay firm, im- 
,\ j . ; v- ported hardware goodsfrom M. As Co. of Manchester for sale on commission, 
- ■ ; \ ' the business being carried on and financed in the following manner. M. & Co , 
on shipping the goods, handed over the complete shipping documents to B, and 
i-f j . j f 1 received from him an advance of 65 per cent, of .the invoice price. B then 


;• by the ‘ plaintiffs. The Bank then forwai ded the shipping documents to 

, were.;,. handed' oyer to the plaintiffs . "in, ; exchange. Tor 
;mst .receipt, the ptoitiffe^becoming responsible to the Bank for any short ; 

Ifftl '& Co. contracted to purcha$e from 1 L* &. Co. \ 
0. B. Newport in fjour or Eve weeks after 

sjiilfp 




general index. 


kaS’^!j niate i al parii tIle invo!ce 5u each ease being “No claim concern 1 
Messers. Ifr^IfcofNewpOT^^^ ^ 10Ia ^ e ^ vei 7 to 

T infw® Tf® P nt on ,^ ai ' d tho steamer by W. & Co., as the mrents of 

b ““ <*■**&& i 
s»f *» «» * o '«« •«» a ^swKtjrsns 

9th A r>ri] t; * ru L ?? ad 7 , i 0 ' sus Pended payment, and on 


IjW* «< «••*-. the full amount of tto’Sl s "S’T« S 

i^saa i xs,£“ o “ uf 

* Ub8eqnently Sn5n « fche steamsW P owners and their agents 

-Held, that the transit did not cease at Newport, and L. & Co. wore entitle f,-, 
stop the goods after they had started for Bombay. 6ntltl0d to 

Ex parte Golding Davis <£■ Co. (1880) 13 Ch. D. 028, followed. 

i P! aintifi s were, after 29th Juno, -on which date tliev 

_i.«l fulfilled then' ' obligations to the Bank,— pledgees for value of the hill o-f 
lading, if indeed they did not occupy that position from 89th April, beino- 

defondaiite. “ M « bfe in res P ect of ^ advance as feS 

J*«> I ui ’ther, that the plaintiffs were entitled to join both defendants in tho 
The utmost benefit which the defendants were entitled to obtain from the 

positwE of L & Co. as sureties [sc. to the plaintiffs for the advance made by the 

latter to M. & Co.] was the right to the security of the 250 boxes which 1 tl#v 
^ e T e ,.^' u ?fr 0I£ ] t5l e outset should he received by • the plaintiffs...* .....1 The 
Pontiffs by refusing to take delivery of the 250 boxes had omitted to do an act 
which their duty to the surety -required them to do, and to the extent to which 
that omission had resulted m loss, the surety was discharged, - 

Xn tc Westzmthus (1833) o B. & Ad, 817, discussed. 

Bafot Sohabji v. The Gian Line Steadies, Limeceju .,.(1910) 34 Bom. 6do 

rEIDHAN^wacf/ieya— Succession— Sons and daughters siteeeed equallu^-Amind 

daughters unmarried have preference— MayuJcha~Eindu Law. . * r 

, 'fefeCfe-. - ... 38d 

V- ' 7T- Daw—UUahham—Mayukha-^ZamVkis—Lm q ovenha 


mwnage^Fres / rm/pUon as to The Kamathis, settled 

ft: n.i; H:i L;':’ ’ -AWL ;u : ri • : 1. * a i It:- 

sfeillll ' I 


is, : settled 

: , ; ^fe:?S5SMS 
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governed for the purpose of inheritance by the Jaw of the Mit&kshara and tbo 
Mayukha, where they agree : but wliere they differ, the Mayukha lav/ must 
prevail* 

r A he stridhan of a female devolves on her death upon her husband in prefer- 
ence to the son horn cf her by adulterous intercourse. 

The law will, even among Shudras, presume the marriage to have been 


according to the approved forms if the parties belonged to \ 
Jagannath Raghunati-i v. Nabay an 


respectable family. 
(1910) 34 Rom. 


BTR1BHAN — Hindu Law — Mitakskara — Laughters inheriting from their father — 
Shares separate and absoLvts — Tenants-in- common^] In the Bombay Presidency 
a daughter taking property inherits it os stridhan and daughters take their shares 
separately and absolutely. : 

V .See Daughtebs, inhebitance oe ..v 


510 


■ SIfOOESBION —Hindu Law — MitaJcshra — Mayukh — Kamathis—Law governing 
Kamathis who live in Bombay —Preferences between husband and son born of 
v adulterous intercourse — Bhudras — Forms of marriage — Presumption as to form . 

Bee Hindu Law ... ... ... ... ... 553 

... _ — Hindu Law — Sndras—Mitahshara — Legitimate son — Illegitimate 

son— Vatan — Collateral succession — Suit by reversioner for declaration as 
nearest heir — Widow of the last male holder — Vested right — Limitation Act 
{XV of 1877), Art 120. 

' Bee Hindu Law ... ... ... ... ... 821 


— Stridhan — Anmdheya — Sons and daughters succeed equally- 


“ Among daughters unmarried have preference — Mayukha — Hindu Laio. 

■ \ , , See Hindu Law 

— — -ACT (X OF 1865), SEC. 187— Hindu Wills Act ( XXI of 1870), 

‘ fmd 5— Administrator-General’ s Act {II of 1874), sec. 36— Will made 
, : ' ; | ;rm , Bombay— Property worth less than. Bs. 1,000 — Probate — Administrator - 
[ll^Wm^ctVscerUficcite*'] A will made in Bombay is subject to the provisions of the 

a h PEihdxi Wills Act (XXI of 1870} and a person claiming as a legatee under the 
: 14 11^5 to sue without taking out probate as he would be bound by 
u '' Indian Succession Act (X of 1865) which is incorporated in 


385 


^ VS’.i !• A h 




provision of the Administrator- General's, Act (II of 1874) is not affected 
the incorporation in the Hindu Wills Act (XXI of 1870) of section 187 of the 
: * ij “ * - A ~ 1866). 

Pandubang Baiwi ... ( 1 910) 34 Bom. 506 

sec. 250— Probate and A dmhvisf ration Act (V of 
r. Will— Probate— Caveator — Interest possessed by the caveator 

©Visions of section 81 of the Probate and Administration Act/ 1881 
with those of section 250 of the Indian Succession Act, 1865), 
interest which entitles a person to put in a caveat must be an 
^S^^the leased person, that is, there should- be no dispute 
to the estate, hut that the person who wishes 
some interest in the estate derived from the 
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See Hindu Law ... 4k _. 

SeC EuIS 1 P 2 0 ato U s E 0ODE (Act V 01 100S )’ Osdm XXXIII, 
SUITS VALUATION ACT (VII 0,F 1887V sec «_%„> , 7 , . ,. 

■ &?e Jurisdiction ■ 


-•sec. 1 1 —Resiiiut ion of conjugal 


287 


Stesss- y^^yswassssu x*rs 

CKieuairt *4* suit-Bombay Civil Courts Act {XIV of 1869), «*>. 24. 7 

Afee Restitution oe Conjugal Eights . .... ' . m 

8VR Jeff^ni^^ U ^f T ^ £ ° mhay ,^ aild Bemlt f Code i Bo »- Act V of 1879), 

4 ^—Survey settlement introduced into Inam villaae—Inam- 

£= C^.^SSS35SST“- * - 

Se iJfl 1 C0DE (Bom - Act V of 1879 >’ secs. 3 ( 11 ) 

#t * * # * • • • „ 086 

TALUKDARS’ (GUJARATH) ACT (BOM. ACT VI OF 1S8RV ,™ *i 

***$?« »***»• o* i The 

expression lalukdar s estate means only the estate held by a Talnkchr on twin!- 

from tiie former. E0 ^ 

lOiodabhai v, Chaganlal (1907) 9 Bom. L. R. 1122, followed. 

Bu ac hubha Maysangji v. Patel Veia Dhanji ... 

OT «r'Srt?wrt N ~1 i ldW Law - MitM w™ -Daughters inheriting pro- 
Z father— Shares separate and absolute.] Ia the Bombay Pr«i- 

• a ^ 8 ' pr0perty /f m ^ er fat,l8r Dilierits it as sMdtJn Zd 
daughters take their shares separately and absolutely. : ' - . 

1?“ 5s »ot physically divided, it is held by the 

. Vithappa V. SAvrrai ■ - ... . ... (1910) Si Bom. 510 

Coi ^ act 7 Ad ( JX of 1872), see. 98— Contract of sale 7 made 
Court afhrifi 68 if ? %Ce Merchants^ Association— Rule ousting jurisdiction of , 

for fixing vaida fate of goods for purpose 
■ . • Mcertatrmg differences m case of non-fulfilment of contract— Suit by buyer for 
a £ 6S / 0r /if n ~ dffavery~-~Plea that no damages recoverable liming regard to 
A l le ^ m h Vjfnntiff that rate 'fixed was not binding inasmuch as the 
rules were not observed— Construction of * a 


(1S09) 34 Bom. 55 


■M - ' ? H 1 - 






general jlnjxkx. 
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THIRD PARTY —Pra( the— Third forty procedure— Directions^ refusal fa give— 
Discretion. 


The general principle on which the Court will issue third parties directions is 

(!) That there must bo a clear ease of contribution or indemnity from the 
third party, 

(2) that all the disputes arising out of a transaction between the plaintiff 
and the defendant and a thiicl party can be tried and settled in one suit, and 

(3) that in cases of conti act and sub -contract it must appear that the 
contract between the plaintiff and the defendant has been imported into the 
contract between the defendant and the third party. 

Under the rules now in forio the thud party cannot bo cited so as to be 
bound by the trial of one particular question which is identical as between the 
plaintiff and the defendant and as between the defendant and the third 
party. 

Baxter v. France (No. 2) [1895] 1 Q. B. 591, followed. 

1Y. St A. Gbaham & Co, v. CHUNi&An Haeil4L So Co. ... (190J) 34. Bom. 128 


TITLES, QUEST! ON OF — Limitation A.ct (JCV of 18 I 7T)> sec^ 5 anil 7 —Ap pU ea - 
1 fan to file an appeal in found pauperis -Delay in making the application— 
Minor applicant — Excuse of delay — Probate— Grant of probate— Question of 
title not affected by the grant — Res judicata— C7V&7 Procedure Code (Ait V of 
1908), sec. 11. J 


See Limitation Act (XY of 1877 ), sues. sVnd 7 


... 589 


■ 

1 0IRAS ALLOWANCE -— Pensions Act (XXIII of 1871), sees. 6, 8,11— 

U Bnrehme of the rights to receive allowance at a Court sale— The allowance 
k in the name of the purchaser— Application bi/ heirs of the purchaser f 0 

i arrears of allowance— Certificate of Collector. 

Sm Pensions Act ... ... ... ...154 



Com pang — Breach of Siatutorg duty— Injury 
carnage window — Contributory negligence— Ci 


to 

ion- 


■ NEGLIGENCE ... 

« -j -Mdndger 1 passing promissory notes in (he firm's name 
without any. advantage to the firm — Minor co-parcener — Liability of minor 
co-parcener in suit on promissory notes— Hindu laze. * 
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was mortgaged to Mm was land appurtenant to an hereditary office and inalien- 
able beyond tlxe life-time o£ the incumbent* Subsequently to the mortgage 
the estate of the mortgagor was enlarged so as to be alienable in the life-time of 
the holder. After the enlargement the mortgagee having claimed to hold the 
propei ty against the heir of the mortgagor, 

Held, that the mortgagee took only such estate as the holder of the Vatan 
property was capxble of conveying to the mortgagee at the time of: the mortgage 
and that the mortgagee could not claim to retain the property in virtue of the 
* mortgage after the death of the moitgagor, 

Gangabai v, Baswant ... #M ... (1909) 34 Bom. 175 


TRANSFER OF PROPERTY ACT (IV OF 1882), sec. 54 -Sale— Compro- 
mise — La, id worth less than Its. 100 — Me gist rat ion of deed , or delivery of 
possession not necessary .] The terms of a compromise affecting a claim to land of 
the ^ value of less than Rs, 100 were reduced to writing. The document was not 
registeied, nor ms the transaction accompanied by delivery of possession. The 
material provisions of the deed were as follows 


e ' You and we are co- sharers. In your and our land, Survey No. 20, there is 
a well. Therein you and we have a joint share. Partition is to be made includ- 
ing it. After the said (survey) number is divided, we shall give 9 pdnds iuoro 
fiom our share and both of us should put up bandh (embankment) in the middle 
of the well, and possession and enjoyment should be carried on according to our 
respective shaies. According to this condition wo should not cause obstruction 
to each other# One who will act in contravention of this agreement will be able 
to reimburse loss which may bo caused.” 

The lower appellate Court regarded the transaction as a sale which under the 
provisions of the Transfer of Property Act (IV of 1882) required delivery of 
possession in order to validate it. 

Held, that the terms of the deed did not bung the transaction within the 
category of a sale, as defined m the Transfer of Property Act (IV of 1882). 

Held, further, that the document in question merely embodied a compromise 
between the parlies and was in effect an acknowledgment of existing rights ; 
and that therefore no delivery of possession was necessary. 

MiniiMeim Kuwar v. Rani Hulas Jmwar (1871) L, K. 1 1. A. 157, followed. 

Krishna Taniiaji v. Aba Siiltti Patil *»» ... (1909) 34 Bom, 139 


secs. 55 (6] (b), 12Z—Megis* 


fraction Act ( III of 1877), sec. 17 — Exemption of assessment in Uen of 
rendered or to be rendered — Document granting exemption not .stamped or 
registered — Sale — Gift — Hindu Haw—Mbandha.] In consideration of services 
1 1 already rendered or thereafter to bo rendered by the defendant to the predecessor- 
in-title of the plaintiff, the latter executed two documents whereby he released 
* the defendant from payment to him of the assessment on certain lands. Those 
f documents were not stamped or registered. The plaintiff sued to recover arrears 
" of assessment from the defendant, who pleaded exempt lob under the ..two 
jj \ documents. The lower appellate Oouit found the transaction to be one 
1 5 ' m WW secfeion 5 , 5 ( fyJfi) °^ Q Transfer of Prop 
I ! i J&ntwf to pay to the defendant wliat the Court eal< 

I \ \ ;x>l ppretee-money before he (the plaintiff' 

I > 1 ; ‘1 < - Vt . \ # . i i , ... u * 1 . 4 ) i j . . * , * ' 

• ;• ; iMeld, that the transaction evidenced by the doeumehts “could, not be regarded ■ 
||| f, m a sale* for the eonsideration could not be regarded as “price*' ; and oven If ifcJlh 
§| || poAld be assessed in money value, it wAS* vjtiaied by the fact that it was 

u* : i : - , , 


i 
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Seld } further, that the transaction must be regarded as one of gift. It was 
a gift of the grantee’s right to assessment ; and such a right is regarded as 
nibandha in Hindu Law and therefore immoveable property. The documents 
not having been registered, the gift did not operate. 

S' , also, that there having been no registered instrument in support of the 
defendants title the right setup in defence must be negatived* 


Madhavrao v, Kashibai 


(1909) 34 Bom. 287 


^BAHSFEE OF PROPERTY ACT (IV OF 1882), sec. 67 -Usufructuary mart- 
gage— Debt payable within a fixed period— Expiry of the period— Mortgagee's 
' right to an order J or sale. J V 7 here under a usufructuary mortgage the morfc<m<m 
^bfc «-made payable within a fixed period, the moitgage is not purely a usufruct 
-Y tuary mortgage and the mortgagee has, in the absence of a contract to the contrary* 
lie right to an order under section 67 of the Transfer of Property Act (IV of 
j : . ■ - 1 882) that the property he sold after the debt has become payable. 

it. . \ T Mahafajir. JotU 1892)17 Bom. 425 and Krishna x. Sari (1908) 10 R»m. 
| L. E; 61&, explained. v 7 


Dattambhat Eambhat i\ Iauisiinabhat 


(1910) 84 Bom. 482 


*■—— “ "" 3EC. 85 — Suit upon mortgage 

—mortgage executed by adult members of the family— Suit brought against all 
members excepting a minor— Decree— Sale of mortgaged property in execution 


•and his two grandsons Sb and B. (minors) by a predeceased son. S. mori^ed a 
house for purposes allowed by Hindu law. The deed of mortgage was signed bv 
a, A and SK represented by his mother. The mortgagee sued on the mortgage 
ad joined S.,M. and S 1 . as party defendants. The suit passed into a decree in 
execution of which the house was sold at a Court auction and purchased bVthe 
plaintiff. In a suit by the plaintiff against M., S l . and 1L (8. having died) for 
:• possession of the house, R. claimed to exempt from the sale his share in the 
which was one-fourth, on the ground that as he was not a party to the suit, 
bound by the decree. 1 u * 

Imm M OH.itted.from the suit he was represented by the 

; 0 were the managing members of the family, J 


if? , * bt , ^ contocte< i S-j the grandfather of R„ and B 
ir-W»^und,py It unless it had been contracted for illegal or immoral purposes* 

Ramsetshna &• VnrAtAK Nabatau : > ... ... (1009) 84 Bom. 354 

■^m^ m^ rnhypomcated property- Decree against mortgaged property 
realized not sufficient— Application for suppuZmli 

§ fL a M e $p9H .. & suit Upon a mortgage dated f&A mii 


■< une aecree-xvas passed in plaintiff 


hhe decree, the plaintiff i 

b°th£^oth<^ o£ 1S8 ^ for a 


n ii ii im 
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On appeal by tlio plaintiff be attempted to prove that the claim was within 
time owing to an intermediate payment by the defendant, but the appellate 
Court found that the plaintiff failed in his attempt and confirmed the decree. 

On second appeal by the plaintiff held, confirming the decree, that the mort- 
gage in suit being of the year 1887 and the suit of the year 1899, the plaintiff’s 
right to a personal decree against the mortgagor was time-barred, the plaintiff 
having failed to show the ground on which exemption from the law of limitation 
was claimed. 

Held, further that the plaintiff could not be? allowed at a late stage of the 
suit to bring forward for the first time allegations which it was necessary to 
prove in order to show that ho was entitled to a further decree againt the 
defendant personally* 

Gulam Hussein v* Mahamadalli Ibbaiumji (1910) 31 Bom. 540 

TRANSIT, DURATION OF — Stoppage in transitu — 'Ultimate destination of goods 
— . Pledgee of bill of lading — Measure of damages — Salepf Goods Act (5(5 and 
57 Fie., c. 7 1), secs* 45 and 47. 

See Sale oe Goons Act (56 and 57 Vic., c, 71), secs. 45 and 47 ... 610 

TRUST — Mahomed an law — iVahf’—G-lft— Essential elements for validity —Power 
of revocation — G-eneral principles — Vested remai nders. 

Sec Mahomdan Law »»» «»•' •«» ... 601 


TRUSTS ACT (II OF 1882), secs. 5 and 6 — Caste — Trustee of caste funds — Extent 
of right to inspect documents— Demand and refusal — Jurisdiction of Civil 
Courts in caste-questions — * Application of Indian Trusts Act {II of 188*2). 
secs. 5 and 6, to creation of trusts of caste funds— Civil Procedure Code (Act V 
of 1908), soc» 151.] As a result of dissensions in a Hindu caste a suit was 
filed by the plaintiff, a trustee of certain caste funds and member of the 
Managing Committee, against the defendant, a co-trustee and the Presideent of that 
Committee. The plaintiff prayed for a declaration that he had the right to inspect 
all books and documents of the Mahajan Managing Committee, Sub-Committee 
and Trustees, and for an injunction restraining the defendant from interfering 
with him in the exercise of such right. The only two documents about which 
there was any real controversy were the minutes of the Sub-Committee and the 
correspondence file of the Mahajan. 

Meld, that as trustees of the Derasar and Sadharan funds, the plaintiff had 
no right, either in law or by virtue of any caste rules, to the roving inspection 
claimed. • 

Panic of Bombay v. Sidsm&n (1908) 32 Bom* 466 at p. 474, referred to* 

Held , further, that the Mahajan fund of this caste being a purely secular fund 
the Indian Trust Act applied, and the plaintiff could not claim to have been 
made a trustee of that fund . merely by virtue oFa caste resolution and Ilia own 
letter of acceptance. 


; Held, further, on the evidence, that there had been no express demand addressed • 

" , by the plaintiff to the proper quarter, and no refusal by the defendant such as 
hk* • , ’ w °nld be necessary to enable a suit of this character to succeed. 

Held, further, that where rights to property are not involved all matters of v * 
internal management must be left to the decision of the caste. if.*) 

S The question in dispute was in reality a question between the caste and a' 
stion, apparently a small section, of the caste led~by the plaintiff, and as such 
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ifa was outside the Court’s Jurisdiction in accordance with tlie decision in Nemchand 
v. Savaichand (1880) 5 Bom, at p. 81 F . N. Lalji Shamji v, Walji Wardlman 
(1895) 19 Bom. 507, refen ed to and distinguished* 

Held, lastly, that when according to well established principles certain 
questions have been removed from the jurisdiction of the Court, they cannot 
be brought within tho jurisdiction under section 151 of the Civil Procedure Code 
(Act T of 1908). 


Jephabhai Nabsey iU Chapsey Ooovebji 


(1909) 31 Bom. 467 


TBTlSTEEB OF CASTE FUNDS — OasU — Extent of right to inspect documents t— 

K * Demand and refusal*— Jurisdiction of Civil Courts hi cade-qmstiom — Applica- 

s , Horn of Indian Trusts Act (II of 1882), secs* 5 and 6, to creation of trusts of 
\ 4 caste funds— Civil Procedure Oode ( Act V of 1908), sec* 151. 

| 1 See Trusts Act (II of 1882), secs. 5 and 0 **# ••• i 

I ^ ^ i j ... . 

*, — Widow-^Mamtenanee — Maintenance allowed by will of husband 
pH-p * Ho ntrfe—VmfAmsihy of wife after husband's death — Maintenance not affected — 

<j « ‘Starring maintenance— Kind u Law. 

See Hindu Law ... ... ... 5 

UNHYPOTHECATED FROPEBTY— Civil Procedure Code (Act XIV of 1882), 
secs . 43 and 50 — Transfer of Property Jet (IV of 188*2), sec. 90 — Suit to recover 
mortgage-debt by sale of mortgaged and unhypothecated property —Decree against 
l Mortgaged property alone — Sale — Amount realised not sufficient — Application 

II for supplemental decree to recover balance by sale of other property— Limitation — 

Puking forward allegations at a late stage* 

I i * j, * * 

. k Eee Transfer op Pboperty Act (IY oe 1882), sec. 90 

.J UgtkRUOTUABY MOmQA.W-Tranfer of Property Act (IV of WS2), see 67- 
* * t ? dfm payable within a fixed period— Expiry of the period — Mortgagee's right 
^4 Order for sale!] Where under a usufructuary mortgage tho mortgage- 
'll made payable within a fixed period, tho mortgage is not purely a usufiuc- 
tgago and the mortgagee has, in the absence of a contract to the contrary, 
If ah order under section 67 of tho Transfer of Property Act (1Y of 
t the property be sold after the debt has become payable. 

17 Bom. 425 and Krishna v. Ilari (1908) 10 Bom, 


r : j 


; 7 


DatSdambhat Eakbhat v. Eeishkabhat 


U (TgiO) rn Bom, 462 




0 




s ^ Agreement to pay the debt after fixed period — 

mortgagee after the expiration of the period for the recovery of the debt 
'' mortgaged property— Bombay Regulation (F of 1827), 
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•cage 

accrue from their possession. Residential property— in the sense of property 
which a purchaser wishes to acquire for his own residence— is snch a commodity. 

The first question to determire is whether there is a demand, and if there is a 
demand the oiiginal cost is the mi st impoitaut element for consideration. 

It is the duty of kg«d piactitioneis attending hefoie the Acquisition Officer to 
, assist him in arming at a valuation by putting befoie him all the information and 
materials at their disposal. 

JiN" THE MATTER OF IiAND ACQUISITION ACT. In TIIE MATTER OF GOVERN* 
MENT AND SUKHANAND ... ... (1009) U Bom. 486 

YATA 'E-Begulalion XVI of 1827 -Transfer of Property Act (IF r/ 1882), sec. 48 
' aia ' n Mortgage — >Stt hsequent enlargement of the mortgagor's estate 

Private property Mortg a gee \s claim to hold the property against the mort- 
gagor s heir.} A mortgagee of Deshgat Vatan knew that the piopertv which 
was mortgaged to him was land appurtenant to an hereditary ofkce and inalien- 
able beyond the life -time of the incumbent. Subsequently to the mortgage the 
estate of the mortgagor was enlarged so as to be alienable in the life-time of 
the holder. After the enlargement the mortgagee having claimed to hold the 
property against the heir of the mortgagor, 

Meld, that the mortgagee took only such eatate as the holder of the Vatan 
property was capable of conveying to the meitgagee at the time of the mortgage 
and that the mortgagee could not claim to retain the propeitv in virtue of the 
mortgage after the death of the mortgagor. 

Gangabai ®. Baswajst ... (1909) 34 Bom. 175 

£“?• ? 3 ’ 28 “ GW Procedure Code (Act XIV 
0/1883), sec. 31— Civil Procedure Code (Act V of 1900, Order I, Buie 9— 
Bands ' attached to vatan— Joint ou tiers— Lease— Lease good till the death of the 
surviving joint owner— Gordon Settlement of l&64-£«t« fo, representatives of 

one joint owner to recover possession— Representatives of the other joint owner 
joined as co-defendants with the representatives of the lessee- Plaintiff s’ claim 
allowed to the extent of thevr. share— -Appeal Ip plaintiffs and co-defendants 
claiming their share -Limitation— Treatment ef co-defendants as co-plaintiffs— 
Amendment of plaint and decree . r u 

See Limitation Act , m |H ^ ^ 

* Svdras—MitaJcshara— Legitimate son— Illegitimate son- Collateral 

succession— Suit by reversioner for declaration as nearest heir— Widow of the 
last male holder— Vested right— Limitation Act (XV of 1877), Art. 130— 
Jimau Lmv* > 

See Hindu Law ... g2l 

Ym&jmXk^Eereditary Offices Act (Pom. Act Illtf 1874), secs. 25, ZQ— Death 
<$ rmtstered Vatandar— Representation— Eldest son or other nearest heir of ' 

\ deceased — Suit for declaration-*- Jurisdiction* * \ J i 

.... . Nee HEEBDriiSx OraKffiS Aci ... ... ,.)!.} { „±; ilh 




T _ ' 1 Death of representative F %ian d ar~~ Deceased? $ widow representative 
Vaiandw— Death of ike wimw^AppUcaMoH by the nearest Mr of the decked 1 
male for 


J'-ffimid l-k _ ir ; A : . A'H/- -;n.; ' ; 
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TESTED EEMAIHDEES — Mahomedan law— TF'alcf Griff 77V */*«/;// 7 ; 

for validity Tower of revocation- Gene, 


See Mahomedast Law 


Vk tm PeMl Codc {Acl XLY °f 

See Penal Code 

Mahomedan law — Gift— Essen tied dements for mlidUn—Poic^r of 
, revocation-General principles- Vested remainders / l n 1902 f Shia Mah? 
medjn by deed conveyed certain immoveable property to himself and otW 
■ ■ *5“*!“ for Welf for life and after his death for- the payment of annuities to 
: : his -widow and daughter and the balance to certain charbie" . , t0 

. . ■ provided that on the death of his widow her annuitv ™ tntn clatIS0S 

ja'fc^j^Kssr™* '™» •*“•-&»« 4 «» ,f 

His daughter then filed a suit for a declaration infer rtlin 4 -T> n . « 

,.d ■**«. MW w,„ mnlid, „d &£&& &&*BSS 

Ilcldy that the conveyance in 1902 was invalid. 

Looked at from the standpoint of the Mafioirm/lar, i aw , * . , 

wonldibe no more than a private lift trusfe 

pm-ty, and therefore subject to “all The Sit s^ thM 
whether private trusts were known to Jdahomedan law. V lJ o lft , but qiusre 

l'S:M ^r mV - MirMedAU (1907 > 32 *>*• W2, discussed and distin- 
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J AIKABAI V, R. D. SETH;NA 


(1910) 34 Bom, 604 
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widow as owner of the firm of Gordhandas and by her daughter* The fact 
of the will was denied in the mortgage conveyance. The ladies executed the 
mortgage by affixing their marks and their names were written bv the executor. 

J. Sued the mortgagor ladies and the executor to recover the mortgage-debt and 
obtained a decree. The executor died while the suit was pending. The mort- 
gage property was sold under J.’s decree and was purchased by him at the court- 
gale. In the meanwhile the beneficiaries under the will, that is, the two grand- 
sons of the testator and the sons of the -deceased executor, brought a suit against 
J. for a declaration that the property was not liable to be sold under the . defend- 
ant’s mortgage-decree and that the defendant had obtained by his purchase no 
right as against the plaintiffs’ rights in the property. 

field, dismissing the suit, that the mortgage was by one member of the firm 
with the consent and informal co-operation of the undisclosed partner, the 
executor, who had the implied authority of the testator to deal with the factory 
in the ordinary course of business. The mortgage was therefore valid and binding 
on the executor as principal. , c 

Juggeewundas Keelca Shah v. Bamadas Brij hook un-Das (1841) 2 Moo I A 
487, followed. 

A mortgage by a trader under a testamentary trust of the testator’s property 
is referable to his implied authority as a trustee and not to his position as 
executor. 

Devitt v. Kearney (1888) 13 L. E. Ir. 45 at p. 52, followed. 

An executor carrying on the trade of his testator under a testamentary trust 
is iiable personally to the trade creditors and is entitled to use as a trader the 
trade assets of the testator. . He does not violate liis trust by carrying on the 
trade in conjunction with his co-executor who is not named as a trade trustee. 

The trustee, though personally liable for the debt 3 which ho contracts in the 
course of Ms business, has a right to be paid out of the specific assets appropriated 
lor that purpose and the trade creditors are not to be disappointed of payment 
so far as the assets so appropriated are concerned. 

Jetiiabhai v. Chotalau ... ... ... (1009) 34 Bom. 209 


"WILL -“Limitation Act (ZF of 1877), secs. 5 and 7 — Application to file an appeal 
in forma pauperis — Delay in making the application — Minor applicant — Excuse 
of delay —Prohate — Grant cf prolate — Question of title not affected by the 
grant— Ike, s judicata— Civil Procedure Code ( Act V of 1908), sec* 11. 

See Limitation Act (XV or 1877), secs. 5 and 7 ... ' 589 

* — •— »* — Hindu Wills Act ( XXI of 1870), secs. 2 and 5 — Indian Succession Act (X 
of 1 865), sec. 187 — Administrator - General's Act (IT of 1 874), sec. 36 — Will mad$ 
in Bombay —Property worth less than Its. 1,000 — Pro hate — Adm in istrato r~ 
GemraVs certificate. , , ■ : , ; 

; See Hindu Wills Act (XXI op 1870), secs.' 2 and 5 ... ' 506 


* Prolate and Administration Act fV of 1881), sec. 81— Indian Succession 

Act (X <f 1865), sec. 250— Probate— Caveator — Interest possessed by Ike 
■ Caveator . ' 


See B&obate ani* Administration Act 


..i 459 


, WINBINO UP 1 PETITION — Petitioner a cr editor for xmount not immediately 

7 , “fr*. siAsrJ n r -C to at A i/f to fAfrhnv>rttoo £>a .4 />•/ / 'Jfc* 
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definition of “debt” in section 130 of the Indian Companies Act; (VI of 1882) 
is quite distinct from the meaning of the word “ creditor.” A creditor is a 
person to whom money is owed by the Company. Whether he can. claim imme- 
diate payment of that debt or his right to demand payment is deferred by his 
agreement with the Company to a future time, lie still remains a creditor. 


If the petitioners can satisfy the Court that the Company on a general perusal 
of its balance sheet earmot pay its debts, in other words that its assets are not 
sufficient to satisfy its liabilities, that will enable the Court' to order its wind- 
ing up. 

■ 4 If an arrangement can be arrived at between the Company and its creditors, 

it would be desirable that an attempt should be made to give effect to that 

< arrangement, But any scheme or proposal by the Company 

■ ' to keep itself afloat cannot be discussed with any chance of success unless the 
winding up order is made. It is only after the winding up order is mafic that 
. : a three-fourth majority of the creditors is able to bind the. minority. Otherwise 

any one creditor can come in and upset any. arrangement which has appeared 
: satisfactory to the rest of his co-creditors. 

\ In tub matter of Indian Companies Act, in the matter of the 
Bombay Cotton Manufacturing Company and in the matter of 
Ratilal Kaesondas ... ... (1909) 34 Bom, 533* 

\ WITNESS CONTRADICTING- HIMSELF— Criminal Procedure Code ( Act V of 
1898), sees. 162, 288 — Indian incidence Act (/ of 1872), sees. 21, 157 — Evidence 
— Admissibility of evidence — Statements made by witness to Police and Panch — 1 
Statements made by the witness as accused before Committing Magistrate— 
Witness deposing to different story before Sessions Court— Corroboration of 
the deposition before the Committing Magistrate by statements made before the 
Police and the Panch— Investigating Police Officer— Deposition of as to state- 
ments made by witnesses to him—Examin at ion 4 n 'chief— Practice and 
procedure* 

See Evidence Act (I of 1872), sscs. 21, 157 ... „ # ,599 


WORDS AND PHRASES ; — 

Agriculturist” definition of. 

ffiff -. r '.. See Dekkhan Agriculturists’ Relief Act , 
^ ^ Creditor,” meaning of* 

^ ... , * 

M Debt,” meaning of. 






'pe,e Winding u.p Petition 
& in. -the suit,” meaning of. 


Pekrhan Agriculturists 3 Belief Act 


a&d directly undev,” meaning of* >?■ 

^ Bombay Municipal Act (Bom. Act 111 of 1888), sec. ; 25IA> • . 
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WORDS AND PHRASES — continued • 

“ Series of acts or transactions#’* 

See Oxyil' Procedure Code 
<s Talukdari Estate.” 

See Talukdars’ (Gujarath) Act ... 
“ Taluk dar’s Estate/’ 

Taskbars’ (Gujarath) Act ... 
a Talukdari Settlement Officer/’ 

• " See Gujarat Talukdars* Act 


7JN X.-— Acknowledgment of son— Illegitimate son— Son by adulterous 
cannot be legitimised— Mahomedan lam* 

See Mahomedan Law 
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